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CASES 

ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  of  Illinois. 


James  H.  Kiukham 

V. 

The  People  op  the  State  of  Illinois. 

Opinion  filed  November  8^  1897, 

1.  Indictment— omiwoH  in  indictment  for  murder,  of  averment  that 
the  deceased  was  a  *'h%iman  being'*  w  not  fatal  The  omission  from  the 
charging  part  of  an  indictment  for  murder,  of  the  averment  that 
the  deceased  was  a  human  being  in  the  peace  of  the  People,  is  not 
fatal,  as  the  name  applied  to  the  deceased  imports  a  human  being, 

2.  Same— f^eci  of  omission  of  tvord  "same**  preceding  *" People  of  the 
State  of  Illinois"  Concluding  each  count  of  an  indictment  with  the 
words  "against  the  peace  and  dignity  of  the  People  of  the  State 
of  Illinois"  instead  of  "against  the  peace  and  dignity  of  the  same 
People,"  is  not  ground  for  quashing  the  indictment, 

3.  Same — averment  of  place  of  death  is  not  a  necessary  avennficnt.  The 
averment,  in  an  indictment  for  murder,  of  the  place  where  the 
death  occurred  is  not  necessary  and  need  not  be  proven  as  laid. 

4.  Same — indictment  returned  in  open  court  becomes  part  of  record  with- 
oiU  filing.  An  indictment  returned  by  the  grand  jury  in  open  court, 
as  shown  by  the  record,  becomes  part  of  the  record  at  once,  though 
the  clerk  does  not  file  it,  and  the  court  may  allow  it  filed,  after 
verdict,  nunc  pro  tunc  as  of  the  date  it  was  returned. 


Digiti 


zed  by  Google 


10  KiRKHAM  V.  The  People.  [170  111. 

•  5.  Grimin Ali  LAW— court  may  permit  names  of  witnesses  to  he  endorsed 
on  indictment  at  trml.  The  trial  court  may,  in  its  discretion,  permit 
the  names  of  witnesses  to  be  endorsed  upon  an  indictment  at  trial, 
and  its  action  in  so  doing  cannot  be  assigned  for  error. 

6.  Same— dc/endani  may  waive  his  right  to  pass  upon  jurors  in  panels 
of  four.  A  defendant  may  waive  his  right  to  pass  upon  jurors  in 
panels  of  four,  and  the  court  may  thereafter  require  him  to  pass 
upon  jurors  called  singly  or  by  twos  or  threes. 

7.  Evidence— w/iat  is  immaterial  in  trial  for  murder.  Whether  a 
witness  for  the  prosecution  in  a  murder  trial  had  sent  persons  to 
secrete  themselves  in  a  room  near  the  residence  of  the  defendant 
to  observe  the  effect  upon  him  of  information  given  him  by  his  wife 
that  a  warrant  was  out  for  his  arrest,  is  an  immaterial  and  irrele- 
vant circumstance. 

8.  Same — what  sufficient  to  sliow  declarations  were  made  in  coniem- 
pJation  of  death.  Evidence  that  the  deceased,  who  was  a  physician, 
expressed  his  conviction  that  the  blow  he  had  received  would  cause 
a  clot  to  form  on  his  brain  and  that  his  death  would  inevitably 
occur,  and  that  he  directed  the  disposition  of  property  in  contem- 
plation of  his  death,  which  occurred  some  three  weeks  later,  suffi- 
ciently shows  that  he  had  abandoned  all  hope  of  life. 

9.  Same — what  sufficient  to  sustain  conviction  for  murder.  Evidence 
that  the  defendant  in  a  murder  trial  was  seen  going  into  an  alley 
where  the  deceased  was  assaulted,  shortly  before  the  assault  took 
place,  and  that  he  was  seen  running  out  of  the  alley  a  few  minutes 
later,  is  sufficient,  when  considered  with  the  dying  declarations  of 
the  deceased  that  he  had  been  struck  upon  the  head  with  a  haitl 
substance  by  the  defendant,  to^sustain  a  conviction. 

Writ  of  Error  to  the  Circuit  Court  of  Hardin  county; 
the  Hon.  A.  K.  Vickers,  Judge,  presiding. 

George  W.  Pillow,  for  plaintiff  in  error. 

E.  C.  Akin,  Attorney  General,  (D.  C.  Hagle,  C.  A. 
Hill,  J.  A.  Ledbetter,  H.  R.  Fowler,  and  Whitnel  & 
Gillespie,  of  counsel,)  for  the  People. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

Plaintiff  in  error  was  indicted  and  convicted  of  the 
crime  of  murder  and  sentenced  to  the  penitentiary  for  a 
term  of  fourteen  years.  The  evidence  shows  that  on  or 
about  the  IGth  day  of  Pebruarj^  1894,  Newton  L.  Fowler, 
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a  physician  by  profession,  was  assaulted  and  struck  on 
the  head  with  some  hard  substance,  from  which  he  died 
on  the  7th  day  of  March,  following. 

The  plaintiff  in  error  raises  numerous  questions  by  his 
assignments  of  error.  It  is  first  claimed  that  the  court 
erred  in  not  quashing  the  indictment,  because  in  the  con- 
clusion of  the  charging  part  it  is  not  averred  that  the 
deceased  is  a  human  being  in  the  peace  of  the  People. 
That  question  was  passed  upon  by  this  court  in  Palmer  v.  ^ 
People,  138  111.  356,  where  it  was  said  (p.  362):  "The  first 
objection  made  to  the  second  count  of  the  indictment,  as 
set  forth  in  the  motions  to  quash  and  in  arrest,  is  that  it 
contains  no  allegation  that  George  Bopp,  alleged  to  have 
been  killed  by  the  defendant,  was  a  human  being.  This 
allegation  is  said  to  be  necessary  because  section  140  of 
the  Criminal  Code  defines  murder  to  be  *the  unlawful  kill- 
ing of  a  human  being  in  the  peace  of  the  People,  with  mal- 
ice aforethought,  either  express  or  implied.'  It  need  not 
be  averred  that  the  deceased  was  a  human  being.  The 
name  imports  a  human  being.  The  language  of  the  in- 
dictment and  the  name  applied  to  the  deceased  are  al- 
ways used  to  describe  human  beings."  It  is  averred  in 
the  indictment  that  the  assault  was  made  upon  the  per- 
son of  Newton  L.  Fowler,  a  human  being  then  and  there 
being.  In  the  averment  of  the  wounds  on  tlie  head  of  New- 
ton L.  Fowler,  which  caused  his  death,  it  is  not  charged 
that  he  was  a  human  being.  It  is  clear  that  allegation  is 
sufficient  under  any  rule,  and  under  the  authority  above 
quoted  it  is  not  necessary  to  make  the  averment  claimed 
to  have  been  improperly  omitted. 

It  is  further  urged  as  error  in  overruling  the  motion 
to  quash,  that  each  count  of  the  indictment  concludes 
"against  the  peace  and  dignity  of  the  People  of  the  State 
of  Illinois,"  instead  of  using  the  term  "against  the  peace 
and  dignity  of  the  mme  People  of  the  State  of  Illinois." 
Whilst  the  latter  term  is  that  used  in  the  constitution, 
the  omission  of  the  word  "same"  does  not  vitiate  the  in- 
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dictraent,  and  we  hold  there  was  no  error  in  overruling' 
the  motion  to  quash. 

The  next  contention  of  the  plaifitiff  in  error  is,  that 
the  indictment  averred  the  deceased  died  from  the  wounds 
so  inflicted  in  Hardin  county,  Illinois,  when  it  is  shown 
that  his  death  occurred  in  Evansville,  Indiana.  The  aver- 
ment as  to  the  place  of  death  is  not  a  necessary  averment, 
and  where  an  averment  in  an  indictment  is  of  a  matter 
^unnecessary  it  is  not  always  required  to  be  proven.  The 
place  where  the  blow  was  inflicted  is  the  place  where  the 
crime  was  committed,  and  it  is  wholly  immaterial  to  what 
points  the  injured  man  wandered  or  was  removed,  or  the 
extent  to  which  he  chanffed  his  place  of  residence,  or 
where  he  died.  The  place  of  the  offense  is  the  one  fact  to 
be  proven  with  reference  to  place,  and  the  fact  of  death 
only  determines  the  character  of  the  crime,  and  relates 
back  to  that  act  and  gives  quality  and  fixes  the  character 
of  the  offense.  Nash  v.  States  2  Green,  286;  State  v.  Bowen, 
16  Kan.  475;  Ex  parte  McNeeley,  36  W.  Va.  64. 

It  appears  that  the  indictment  was  returned  into  open 
court  by  the  grand  jury  in  a  body,  but  the  clerk  failed  to 
place  his  file-mark  on  the  indictment  at  that  time,  and 
after  verdict,  on  motion  of  the  State's  attorney,  the  court 
ordered  the  clerk  to  place  his  file-mark  thereon  at  the 
date  on  which  it  was  returned  into  open  court  as  shown 
by  the  record,  nunc  pro  tunc,  to  which  plaintiff  in  error 
objected.  The  indictment  having  been  returned  into  open 
court  by  the  grand  jury  in  a  body,  which  fact  was  shcjwn 
by  the  record,  it  became  a  part  of  the  records  of  the 
court  at  once,  and  the  omission  of  the  clerk  to  place  his 
file-mark  thereon  did  not  affect  its  legality  or  destroy  its 
character.  The  record  shows  the  indictment  to  be  a  part 
of  the  records,  and  the  defendant  was  in  nowise  preju- 
diced by  allowing,  and  it  was  not  erroneous  to  allow,  the 
file-mark  to  be  placed  thereon. 

Previous  to  the  commencement  of  the  trial,  on  motion 
of  the  State's  attorney,  leave  was  granted  to  indorse  on 
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the  indictment,  after  notice,  the  names  of  witnesses,  some 
twenty  or  thirty  in  number.  Defendant  objected,  and  his 
objection  was  overruled,  to  which  he  excepted.  In  Gore 
Y,  People,  162  III.  259,  it  was  said  (p.  265):  "It  is  within 
the  sound  discretion  of  the  court  to  allow  witnesses  to 
be  examined  whose  names  are  not  so  endorsed  on  the  in- 
dictment, and  the  exercise  of  that  discretion  cannot  be 
assigned  as  error," — and  numerous  cases  in  this  State  are 
there  cited  sustaining  that  proposition.  It  was  not  error 
to  permit  the  endorsement  of  the  names  of  witnesses  on 
the  indictment  after  notice,  nor  to  permit  their  being 
called  and  examined. 

It  is  then  urged,  that  in  the  selection  of  the  jury,  after 
two  panels  of  four  jurors  each  had  been  accepted  and 
sworn,  counsel  for  the  prosecution  and  for  the  defendant 
selected  one  other  juror,  waiving  the  right  to  have  four 
jurors  presented  and  sworn,  and  after  the  nine  jurors 
were  selected  three  were  called  into  the  box,  who  were 
examined  and  accepted  by  the  State  and  one  was  chal- 
lenged by  the  defendant,  who  then  declined  to  pass  upon 
the  other  two  until  the  three  jurors  were  in  the  box.  The 
court  held  that  the  defendant,  having  consented  to  de- 
part from  the  rule  of  having  the  four  jurors  tendered, 
could  not  afterwards  insist  on  that  rule,  or  that  three 
should  be  tendered.  The  defendant  had  an  undoubted 
right  to  waive  his  right  of  having  four  jurors  tendered 
as  a  panel,  {Perteet  v.  People^  70  111.  171,)  and  having  waived 
his  right  there  was  no  statute  fixing  the  number  which 
might  be  called,  and  it  was  within  the  discretion  of  the 
court,  when  the  right  to  the  panel  of  four  was  waived, 
to  call  one  or  three  and  require  the  parties  to  pass  upon 
them,  (Walker  w. Colliery  37  111.  362,)  and  in  so  doing  there 
was  no  error. 

The  State  called  as  a  witness  one  Thomas  Robinson, 
whose  testimony  was  prejudicial  to  the  defendant.  The 
defendant  called  William  J.  Blair  and  John  Tyer,  both 
residents  of  Cave-in-Rock,  where  Thomas  Robinson  re- 
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sided  some  years  anterior  to  the  trial.  Robinson  had  for 
some  years  been  a  resident  of  Elizabethtown.  Blair  and 
Tyer  were  called  as  witnesses  to  impeach  the  g"eneral 
reputation  of  the  witness  Robinson  for  truth  and  verac- 
ity, their  acquaintance  with  him  and  their  knowledg-e  of 
him  existing  whilst  he  was  a  resident  of  Cave-in-Rock. 
This  testimony  was  objected  to  and  the  objection  sus- 
tained by  the  court.  This  evidence  was  competent.  (Holmes 
V.  Stateler,  17  111.  453;  Blackburn  v.  Mann,  85  id.  222.)  Rob- 
inson, however,  had  been  permanently  a  resident  of  Eliz- 
abethtown from  the  time  he  left  Cave-in-Rock, — a  period 
of  over  four  years,— and  was  well  known  there.  He  was 
not  a  wandering^  person  without  a  residence  or  place  of 
abode,  but  had  established  not  only  a  residence,  but  a 
reputation  in  Elizabethtown  that  was  generally  known. 
The  defendant  called  four  witnesses,  residents  of  the  lat- 
ter city,  by  whom  he  introduced  impeaching  testimony  as 
to  Robinson.  Whilst  evidence  as  to  the  general  reputa- 
tion for  truth  and  veracity  of  a  witness  who  has  resided 
at  any  particular  place  long  enough  to  have  established 
a  reputation  is  admissible,  its  weight  is  for  the  jury. 
Where  a  witness  has  established  a  residence  and  made  a 
reputation  at  another  place  at  a  later  period,  then,  when 
called  as  a  witness,  the  case  is  different  from  that  of  a 
wandering  person,  as  in  Ilolmcs  v.  Stateler,  and  Blackburn 
V.  Mann,  supra.  We  do  not  hold  the  sustaining  of  objec- 
tion to  thili  evidence  is  reversible  error. 

Counsel  fof*  the  defendant  asked  the  witness  H.  R. 
Fowler,  on  cross-examination,  whether  or  not  he  sent  two 
persons  to  secrete  themselves  in  a  room  near  the  resi- 
dence of  the  defendant  to  notice  the  effect  on  him  of  in- 
formation given  by  his  wife  of  the  fact  that  a  warrant 
was  out  for  him  charging  him  with  the  murder  of  New- 
ton L.  Fowler.  This  question  was  objected  to  and  the 
objection  sustained.  A  question  was  also  asked  the  wit- 
ness F.  M.  Fowler  as  to  whether  the  two  persons  so  se- 
creted gave  any  information  or  made  any  report  to  him, 
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which  was  objected  to  by  counsel  for  the  prosecution  and 
the  objection  sustained,  to  which  exception  was  taken,  as 
also  were  objections  sustained  to  the  questions  asked  of 
the  two  persons  so  secreted.  This  evidence  had  no  rele- 
vancy to  the  issue  before  the  jury,  and  was  immaterial 
and  irrelevant,  and  it  was  not  error  to  sustain  the  objec- 
tion thereto. 

It  is  contended  by  the  plaintiff  in  error  that  the  dying 
declaration  admitted  on  the  part  of  the  State  was  not 
proper  testimony.  Newton  L.  Fowler,  a  physician  by  pro- 
fession, about  thirty-two  years  of  age  and  a  strong  and 
healthy  man,  who  was  engaged  in  the  practice  of  his  pro- 
fession, received  a  blow  which  fractured  his  skull.  He 
was  leaving  his  stable  at  a  late  hour  of  the  night,  when 
a  man  suddenly  approached  and  struck  him.  He  became 
unconscious,  but  within  two  hours  revived  and  called  out. 
A  man  who  came  to  his  relief  got  him  into  his  house,  and 
blood  was  found  running  from  his  nose,  mouth  and  ears. 
His  brothers  were  sent  for,  who  took  him  to  his  home. 
On  the  next  day  his  condition  was  critical  and  serious, 
and  a  day  or  two  thereafter,  against  the  view  of  other 
ph^^sicians,  he  declared  the  blow  of  such  a  character  it 
would  cause  a  clot  to  form  on  his  brain  and  would  result 
in  his  death.  His  conviction  was  that  death  was  inevi- 
table as  a  result  of  thp  blow.  When  it  was  proposed  to 
take  him  to  a  sanitarium  at  Evansville  and  place  him  in 
charge  of  a  surgeon  he  declared  it  was  useless,  as  death 
was  but  a  question  of  time,  and  declared  the  blow  would 
kill  him,  and  whilst  he  spoke  of  the  blood  clot  and  a  tre- 
phine operation,  and  yielded  assent  to  the  wish  expressed 
by  others  that  he  would  recover,  he  still  said  that  death 
would.inevitably  result.  He  was  engaged  to  be  married 
to  a  young  lady  whom  he  was  aiding  in  procuring  an  edu- 
cation in  music,  and  regretted  that  she  would  now  have 
no  one  to  aid  her.  He  also  expressed  a  desire  as  to  the 
disposition  of  his  effects.  From  the  entire  evidence  we 
are  satisfied  that  he  had  abandoned  all  hope  of  recovery 
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and  absolutely  believed  that  dissolution  was  near  and  in- 
evitable, as  a  result  of  the  injury  he  had  received.  His 
professional  knowledge  was  such  that  he  could  diag^nose 
his  own  condition,  and  the  result  shows  that  he  did  so 
with  a  greater  degree  of  accuracy  than  the  physicians, 
several  in  number,  who  were  called  to  his  aid.  The  evi- 
dence convinces  us  that  he  had  abandoned  hope  shortly 
after  his  injury,  and  while  in  this  condition  he  made  the 
declaration  with  positiveness  that  he  was  struck  by  the 
defendant  with  a  hard  substance, — that  the  defendant 
rushed  upon  him  and  he  received  a  blow.  On  several 
other  occasions  he  declared  that  the  blow  was  received 
at  the  hands  of  the  defendant.  We  are  of  the  opinion 
that  the  declarations  made  by  Newton  L.  Fowler  on  these 
several  occasions  were  admissible  in  evidence  as  dying 
declarations. 

Plaintiff  in  error  insists  that  the  verdict  is  not  sup- 
ported by  the  evidence.  Several  witnesses  testi;fied  that 
they  heard  a  noise  in  the  alley  where  Newton  L.  Fowler 
was  struck  and  injured,  and  heard  some  one  running  im- 
mediately thereafter.  The  noise  and  running  were  heard 
not  far  from  the  hour  of  twelve  o'clock.  Witness  Thomas 
Robinson  testifies  that  he  saw  plaintiff  in  error  go  up  the 
alley  about  twelve  o'clock  and  shortly  after  return  run- 
ning down  the  alley.  Newton  L.  Fowler,  while  conscious 
and  awaiting  death  from  the  injury,  made  declarations 
to  three  or  four  different  persons  that  he  was  struck  with 
a  hard  substance  by  the  defendant.  The  evidence  was 
such  as  to  clearly  warrant  the  jury  in  finding  the  defend- 
ant guilty,  and  whilst,  as  is  usually  the  case,  there  is  a 
conflict  in  the  evidence,  it  was  a  question  for  the  jury, 
and  it  cannot  be  said  that  the  verdict  is  not  supported  by 
the  evidence. 

It  is  urged  that  the  court  erred  in  giving  the  sixth 
instruction  for  the  People,  which  was  to  the  effect  that 
whilst  the  defendant  was  a  witness  in  his  own  behalf,  yet 
in  weighing  his  testimony  the  jury  had  a  right  to  take 
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into  consideration  his  interest  in  the  result,  and  should 
apply  all  the  tests  applicable  to  any  witness,  and  might 
"consider  the  interest  he  has  in  this  case  and  the  motive 
to  swear  falsely  in  his  own  behalf."  The  purpose  of  con- 
sidering the  interest  of  the  defendant  when  he  offers  him- 
self as  a  witness  in  the  case  is,  that  the  jury  may  consider 
the  influences  which  will  affect  his  testimony.  His  inter- 
est is  the  motive  which  may  influence  his  testimony,  and 
whilst  not  technically  accurate  in  its  phraseology  this 
instruction  is  not  of  a  character  to  misle?id  the  jury. 

Objection  is  made  to  the  twelfth  instruction  given  for 
the  People,  because  it  states  it  was  not  material  to  prove 
where  the  deceased  died,  if  it  was  shown  he  died  from  the 
effects  of  the  assault.  We  have  heretofore  discussed  this 
question,  and  deem  it  unnecessary  to  add  to  what  we  have 
said.     This  instruction  was  not  error. 

Objection  is  taken  to  the  sixth  and  seventh  clauses  of 
the  twenty-first  instruction,  which  was  as  to  the  question 
of  reasonable  doubt.  Without  extending' this  opinion  in 
the  discussion  of  this  question,  we  hold  there  was  no  error 
in  giving  the  instruction. 

The  court  gave  for  the  defendant  sixteen  instructions 
as  asked,  and  three  were  modified  and  given  as  modified. 
These  instructions  so*  given  covered  every  phase  of  the 
case,  yet  it  is  urged  the  court  erred  in  refusing  instruc- 
tions asked  by  the  defendant.  A  careful  examination  of 
the  refused  instructions  shows  that  those  which  were 
good  are  absolutely  covered  by  other  instructions  given, 
and  the  one  stating  the  place  of  death  was  neccessary  to 
be  proven  was  properly  refused. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  of  the  circuit  court  of  Hardin  county  is  affirmed. 

Jxtdgment  affirmed. 
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Serena  M.  Martin 

V. 

Joseph  Fielding  Martin. 

Opinion  filed  November  i,  1897 — Rehearing  denied  December  14, 1S97. 

1.  Judgments  and  decrees— wtoi  order  of  county  court  is  a  finals 
api)€alnble  order.  An  order  of  the  county  court,  in  a  proceeding  to 
require  an  executrix  to  produce  certain  securities  claimed  by  her 
but  alleged  to  be  part  of  the  assets  of  the  estate,  finding  that  the 
securities  are  the  individual  property  of  the  executrix,  is  a  final 
order,  from  which  an  appeal  lies  to  the  circuit  court. 

2.  W AiVKK— question  of  jurisdiction  of  person  waived  by  general  ap- 
pearance. Objection  as  to  the  jurisdiction  of  the  person  is  waived 
by  general  appearance  and  defending  on  the  merits. 

3.  Practice — section  41  of  Practice  acf ,  concerning  propositions  of  law, 
applies  only  to  cases  where  jury  is  waived.  Section  41  of  the  Practice 
act  (Rev.  Stat.  1874,  p.  780,)  concerning  propositions  of  law,  applies 
only  to  cases  where  the  parties  are  entitled  to  a  jury  trial  but 
waive  the  jury  a^d  submit  the  case  to  the  court  by  agreement,  and 
does  not  govern  any  case  which  is  to  be  tried  by  the  court  without 
a  jury  without  requiring  the  consent  of  the  parties. 

4.  Same — section  41  of  Practice  act  does  not  apply  to  proceedings  had 
under  section  81  of  Administration  act.  On  appeal  to  the  circuit  court 
from  a  proceeding  begun  in  the  county  court  under  section  81  of 
the  Administration  act,  (Rev.  Stat.  1874,  p.  118,)  to  compel  a  per- 
son to  appearand  be  examined  touching  an  alleged  concealment  of 
assets  of  an  estate,  propositions  of  law  need  not  be  submitted  to 
preserve  questions  of  law  for  review  on  appeal. 

5.  Appeals  and  errors — Supreme  Court  may  reviexc  facts  on  appeal 
from  proceeding  under  section  81  of  Administration  act.  A  proceeding 
begun  in  the  county  court  under  section  81  of  the  Administration 
act,  relative  to  concealed  assets,  is  in  the  nature  of  a  chancery 
proceeding,  and  the  facts  are  open  for  review  in  the  Supreme  Court 
though  the  Appellate  Court  does  not  recite  any  finding  of  facts. 

6.  S  AME— tr/ien  bill  of  exceptions  is  a  proper  mode  of  pivsennng etHdencc 
in  chancery  case,  A  proceeding  in  the  county  court  under  section  81 
of  the  Administration  act,  concerning  concealed  assets,  is  in  the 
nature  of  a  bill  for  discovery  and  relief,  and  the  evidence  heard  in 
the  circuit  court  on  appeal  therefrom  maybe  preserved  for  review 
by  the  certificate  of  the  judge  in  form  of  a  bill  of  exceptions. 

7.  Gift— effect  of  donor^s  collecting  interest  on  securities  in  possession  of 
dmee.  The  temporary  surrender  of  securities  by  the  donee  to  the 
donor,  for  the  purpose  of  collecting  interest  and  making  an  exten- 
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sion  of  time,  does  not  affect  the  validity  of  the  jfift  which  the  donor 
intended  to  be  absolute,  where  the  securities  are  again  returned  to 
the  donee  and  retained  in  his  possession. 

8.  Same — sufficiency  of  delivery  to  constitute  a  valid  gift  inter  vivos.  The 
deposit  of  securities,  transferable  by  delivery,  by  the  owner  in  a 
safety  deposit  box  rented  by  his  niece,  who  carried  the  key  and  to 
whom  he  was  under  great  obligations  for  services,  accompanied  by 
oral  declarations  and  written  memoranda  that  "everything  in  the 
box"  was  to  be  hers,  that  he  "had  no  further  claim"  thereto  and 
that  he  wanted  his  executors  "to  keep  their  hands  off,"  constitutes 
a  valid  gift  to  the  niece,  although  the  uncle  afterward  took  out 
and  collected  part  of  the  securities  and  replaced  them  with  others, 
and  although,  as  to  part  of  them,  he  had  entered  in  his  diary  that 
his  niece's  ownership  should  be  simultaneous  with  his  death. 

Magruder,  J.,  dissenting, 

Jfartin  v.  Mariiriy  68  111.  App.  169,  reversed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Kendall  county;  the  Hon.  C.  W.  Upton, 
Judg'e,  presiding. 

Robert  L.  Tatham,  and  Henry  S.  Wilcox,  for  plain- 
tiff in  error: 

Appeals  lie  only  from  final  orders.  Kurd's  Stat.  chap. 
37,  sees.  212,  226;  chap.  3,  sec.  123;  Leach  v.  Leach,  50  Vt. 
618;  Randolph  y.  People,  1^0  111.  533;  Woerner  on  Admin- 
istration, sec.  545;  Ravatte  v.  Race,  152  111.  672. 

An  order  of  the  county  court  directing  or  refusing  an 
inventory  is  not  a  final  adjudication,  but  merely  prima 
fajde  evidence.  Hurd's  Stat.  chap.  3,  sees.  51,  52,  56,  111; 
Millard  v.  Harris,  119  111.  199;  Leach  v.  Leach,  50  Vt.  618; 
Gary  on  Probate  Law,  sec.  355;  Gold's  case,  Kirby,  (Conn.) 
100;  Cameron  y.  Cameron,  15  Wis.  1;  Willovghby  v.  McClucn, 
2  Wend.  609;  Hoover  v.  3mier,  51  N.  C.  79;  Schouler  on  Ex- 
ecutors, (2d  ed.)  sees.  235,  236;  Helton  v.  Briggs,  54  Mich. 
268;  In  reBelVs  Estate,  25  Pa.  St.  92;  Lynch  v.  Dwan,  66  Wis. 
490;  Simms  v.  Oxiess,  52  111.  App.  544. 

The  summary  proceeding  provided  by  sections  81  and 
82  of  the  Administration  act  does  not  authorize  a  pro- 
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ceeding"  against  an  executor.  Simms  v.  OuesSy  52  111.  App. 
544;  Meinzer  v.  Bennington^  42  Ohio  St.  325. 

Assets  converted  by  an  executor  are  assets  adminis- 
tered.    In  re  Richard  do  Campbell,  38  111.  App.  94. 

Upon  the  death  of  the  testate  the  title  to  personal 
property  immediately  vests  in  executors.  People  v.  Brooks^ 
123  111.  249;  Hickox  v.  Frank,  102  id.  663;  Neubrecht  v.  Sant- 
meyer,  50  id.  78. 

The  summary  proceedings  provided  by  sections  81  and 
82  of  the  Administration  act  is  not  the  proper  remedy  to 
try  contested  rights  and  title  to.  property.  Dinsmoor  v. 
Bressler,  164  111.  211. 

The  donee's  possession  is  sufficient  to  prove  a  gift 
that  the  donor  says  he  gives  or  has  given.  Blake  v.  Jones, 
Bailey's  Eq.  141;  Thornton  on  Gifts,  152;  8  Am.  &  Eng. 
Ency.  of  Law,  1319. 

The  donor  need  not  put  it  out  of  his  power  to  re-take 
or  re-possess  the  thing  given.  Grover  v.  Grover,  14  Pick. 
261;  Miller  v.Meers,  155  111.  298;  Thornton  on  Gifts,  sees. 
209,  276;  8  Am.  &  Eng.  Ency.  of  Law,  1351;  Chamberlain 
V.  Williams,  62  111.  App.  423;  Otis  v.  Beckwith,  49  111.  121. 

Neither  the  county,  circuit  nor  Appellate  Court  had 
jurisdiction  or  authority  to  try  the  title  to  the  property 
in  controversy  in  this  probate  proceeding.  Dinsmoor  v. 
Bressler,  164  111.  211. 

Hopkins,  Thatcher  &  Dolph,  and  N.  J.  Aldrich,  for 
defendant  in  error: 

The  findings  of  the  Appellate  Court  on  all  contro- 
verted questions  of  fact  are  binding  and  conclusive  upon 
the  Supreme  Court;  and  this  rule  applies  not  only  to  jury 
cases,  but  to  cases  submitted  to  the  court  without  a  jury. 
Fitch  Y,  Johnson,  104  111.  Ill;  Bank  v.  LeMoijne,  125  id.  253; 
Hardy  v.  Rapp,  112  id.  359. 

The  same  rule  applies  to  proceedings  under  section  81 
of  chapter  3  of  the  Revised  Statutes.  Stelnman  v.  Stein- 
man,  105  111.  348;  Miller  v.  People,  156  id.  113. 


Digiti 


zed  by  Google 


Dec.  '97.]  Martin  v.  Martin.  21 

An  afiBrmance  of  the  judgment  by  the  Appellate  Court 
is  the  equivalent  of  a  finding  of  the  facts  the  same  as  the 
circuit  court.    Alphin  v.  Working,  132  111.  484. 

The  judgment  of  the  Appellate  Court  is  final,  not  only 
as  to  the  principal  or  ultimate  facts  upon  which  the  right 
of  recovery  is  claimed,  but  also  in  respect  to  the  eviden- 
tiary and  subordinate  facts.  Alphin  v.  Working,  132  111.  484. 

The  Supreme  Court  cannot  go  behind  the  judgment  of 
the  Appellate  Court  and  consider  what  inferences  might 
arise  from  particular  facts  appearing  in  the  bill  of  excep- 
tions.   Alj^hin  V.  Working,  132  111.  484. 

By  defending  upon  the  merits  all  objections  that  could 
have  been  taken  to  service  or  want  of  service  are  waived. 
Mix  V.  PeopU,  106  111.  429;  Dean  v.  Gerlach,  34  111.  App.  235; 
Hercides  Iron  W^orka  v.  Raihoay  Co.  141  111.  495. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Edward  Martin  died  at  Red  Hook,  Duchess  county, 
New  York,  December  3,  1893,  leaving  a  last  will  and  tes- 
tament, which  was  admitted  to  probate  in  the  county 
court  of  Kendall  county,  in  this  State,  December  14, 1893, 
and  in  which  Samuel  Beers,  John  O'Connor  and  the  plain- 
tiff in  error,  Serena  M.  Martin,  were  appointed  executors. 
The  executors  qualified,  and  on  March  5,  1894,  filed  their 
inventory  of  real  estate  valued  at  ^58,250,  and  personal 
property  of  the  value  of  $323,655.03,  as  property  of  the 
estate.  On  April  24, 1894,  the  defendant  in  error,  Joseph 
Fielding  Martin,  one  of  the  residuary  legatees,  filed  his 
petition  in  the  county  court  against  the  executors,  alleg- 
ing that  the  inventory  was  incomplete,  and  that  the  ex- 
ecutors, or  some  of  them,  withheld  and  secreted  certain 
mortgages,  school  bonds  and  street  railroad  bonds  be- 
longing to  the  estate.  The  petitioner  prayed  for  a  cita- 
tion, and  that  the  executors  be  required  to  inventory  said 
property  and  give  an  additional  bond.  The  citation  was 
ordered  and  issued,  and  there  was  a  hearing  August  20, 
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1894,  when  the  petitioner  filed  an  amendment  to  his  peti- 
tion charging"  that  plaintiff  in  error  had  in  her  possession 
certain  notes,  bonds,  mortgages,  school  bonds,  etc., — the 
property  of  the  estate  which  she  claimed  as  her  own  prop- 
erty. He  therefore  prayed  that  she  be  required  to  bring 
the  same  into  court  and  to  abide  the  further  order  of  the 
court.  The  executors,  by  their  answer  filed  the  same  day, 
denied  that  they,  or  either  of  them,  had  withheld  or  se- 
creted any  property  of  the  estate,  or  that  they  had  in  their 
possession,  as  executors,  the  mortgages,  contracts  and 
bonds  in  the  petition  mentioned.  Upon  the  evidence  ad- 
duced at  the  hearing  the  court  found  that  the  executors 
had  inadvertently  neglected  to  inventory  $40.25  cash, 
which  they  were  directed  to  inventory,  but  held  that  the 
mortgages,  school  bonds  and  street  railroad  bonds  men- 
tioned in  the  petition  were  not  a  part  of  the  estate  of  the 
said  Edward  Martin,  deceased,  and  were  the  individual 
property  of  the  plaintiff  in  error.  From  this  order  the 
petitioner  appealed  to  the  circuit  court. 

On  the  hearing  in  the  circuit  court  the  executors  moved 
to  dismiss  the  appeal  because  the  order  appealed  from 
was  not  final,  and,  the  motion  being  overruled,  they  ex- 
cepted. Plaintiff  in  error  also  protested  that  she  was  not 
in  court  in  her  individual  capacity,  and  that  the  court  had 
no  jurisdiction  to  try  the  issue  against  her.  The  court 
reserving  his  decision,  she  filed  her  answer  denying  the 
jurisdiction  so  far  as  her  personal  interest  was  concerned, 
and  also  denying  that  the  property  described  in  the 
amended  petition  was  the  property  of  the  estate,  and 
claiming  it  as  her  individual  property.  The  court  held 
that  he  had  jurisdiction,  and  found  that  all  the  securities 
in  dispute  belonged  to  the  estate,  and  ordered  plaintiff 
in  error  to  turn  over  the  same,  with  all  moneys  collected 
thereon,  to  the  executors,  to  be  accounted  for  under  the 
direction  of  the  county  court.  Plaintiff  in  error  sued  out 
a  writ  of  error  from  the  Appellate  Court  for  the  second 
district,  where,  on  a  review  of  the  record,  the  order  was 
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affirmed,  except  as  to  what  were  called  "the  Illinois  farm 
mortgag-es,"  amounting  to  $50,200,  as  to  which  it  was 
reversed,  and  the  cause  was  remanded  with  directions  to 
enter  an  order  finding  the  same  to  be  the  individual  prop- 
erty of  plaintiff  in  error.  The  record  of  the  Appellate 
Court  is  now  brought  here,  with  assignments  of  twenty- 
nine  errors  by  plaintiff  in  error  and  fourteen  cross- errors 
by  defendant  in  error,  Joseph  Fielding  Martin. 

It  is  first  contended  by  plaintiff  in  error  that  the  mo- 
tions made  in  the  circuit  court  to  dismiss  the  aj^peal  should 
have  been  sustained,  because  the  order  of  the  county  court 
appealed  from  was  not  a  final  order,  and  because  the  court 
had  not  acquired  jurisdiction  to  adjudicate  upon  her  in- 
dividual rights.  The  argument  upon  that  question  pro- 
ceeds upon  the  mistaken  assumption  that  the  proceeding 
in  the  county  court  was  merely  for  the  purpose  of  cor- 
recting an  inventory  alleged  to  be  incomplete,  in  which 
the  court  would  retain  a  continuing  jurisdiction  over  the 
executors  until  the  final  settlement  of  the  estate.  The 
petition  as  first  filed  was  of  the  character  claimed,  and 
set  out  a  large  amount  of  securities  which  it  was  alleged 
that  the  executors,  or  some  of  them,  had  withheld  from 
the  inventory,  and  also  prayed  that  the  executors  should 
be  required  to  file  a  supplemental  or  amended  inventory 
containing  the  same.  Plaintiff  in  error  was  cited  with  the 
other  executors,  and  appeared  in  that  proceeding.  When 
the  hearing  on  that  petition  commenced,  August  20, 1894, 
the  sworn  amendment  to  the  petition  was  filed  charging 
that  plaintiff  in  error  had  possession  of  the  securities  and 
claimed  them  as  her  property,  and  praying  that  she  be 
required  to  bring  them  into  court  and  should  abide  the 
further  order  of  the  court.  This  was  a  change  of  the  pro- 
ceeding" to  correct  the  inventory  against  the  executors 
generally  to  one  against  plaintiff  in  error  individually, 
under  sections  81  and  82  of  the  Administration  act.  The 
hearing  proceeded  from  day  to  day  under  this  amended 
petition  until  August  22,  1891,  when  the  order  of  the  court 
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was  entered.  The  proceeding  under  these  sections  is  to 
a  largfe  extent  informal.  No  provision  is  made  for  an 
answer,  or  any  pleading  further  than  a  statement  upon 
oath,  and  no  formal  particularity  is  required  to  give  the 
court  jurisdiction.  (Blair  v.  Sennott,  134  111.  78.)  Plaintiff 
in  error,  against  whom  the  amended  petition  was  directed, 
did  not  formally  answer  the  charge  against  her,  but  there 
was  a  hearing  before  the  court  where  she  was  represented, 
and  she  succeeded  in  establishing  her  claim  to  the  indi- 
vidual ownership  of  the  securities.  In  the  final  order  the 
county  court  required  the  executors  to  inventory  $40.25, 
which  was  a  trifling  matter  compared  with  the  issue  be- 
tween petitioner  and  plaintiff  in  error,  and  that  issue  was 
decided  in  her  favor.  The  order  found  that  the  securities 
were  not  property  of  the  estcite,  but  were  her  individual 
property.  That  was  the  end  of  the  proceeding  and  a  final 
determination  of  the  issue  raised  by  the  amended  peti- 
tion, so  far  as  the  county  court  was  concerned.  The  order 
was  a  final  one,  from  which  an  appeal  could  be  taken. 

After  the  appeal  to  the  circuit  court  a  stipulation 
to  take  depositions  was  signed  by  attorneys  for  plaintiff 
in  error  in  her  personal  right,  and  service  of  numerous 
notices  was  acknowledged  in  the  same  way.  At  the 
hearing  in  the  circuit  court  she  appeared,  answered  and 
defended  in  her  individual  right,  although  protesting 
against  the  jurisdiction.  The  protest  was  not  against  the 
jurisdiction  of  her  person, — and  it  would  have  made  no 
difference  if  it  had  been,  since  any  objection  of  that  kind 
was  waived  by  the  entry  of  a  general  appearance  and  de- 
fending on  the  merits.  {Hercules  Iron  Works  v.  ElgiUy  Joliet 
and  Eastern  Railway  Co.  141  111.  491;  Mixv.  People^  106  id.  425.) 
The  protest  was  against  the  power  of  the  court  to  try 
the  issue,  and  therefore  related  to  the  subject  matter.  It 
was  unfounded,  as  the  county  court  acquired  jurisdiction 
of  the  subject  matter  by  the  amended  petition. 

There  are  some  questions  of  practice  which  relate  both 
to  the  errors  and  cross-errors  assigned,  and  as  the  deci- 


Digiti 


zed  by  Google 


Dec. '97.]  Martin  v.  Martin.  25 

sion  on  those  questions  will  dispose  of  a  larg^e  pai*t  of  the 
argument  on  each  side  they  will  be  considered  together. 

In  the  circuit  court  both  parties  submitted  written 
propositions  under  section  41  of  the  Practice  act,  to  be 
held  as  law  in  the  decision  of  the  case,  and  the  argument 
for  plaintiff  in  error  is  largely  ievoted  to  the  action  of 
the  court  in  refusing  and  modifying  propositions  so  sub- 
mitted by  her  and  in  holding  propositions  submitted  by 
the  petitioner.  There  is  also  an  argument  on  the  facts 
in  her  behalf.  In  the  Appellate  Court  the  order  of  the 
trial  court  was  reversed  in  part  and  the  cause  was  re- 
manded, with  directions  to  enter  a  specific  order  different 
from  the  one  reversed,  but  the  Appellate  Court  did  not 
recite  in  its  judgment  any  finding  of  fact  concerning  the 
matter  in  controversy  different,  either  wholly  or  in  part, 
from  the  findings  of  the  trial  court,  as  provided  in  sec- 
tion 87  of  said  Practice  act.  It  is  therefore  argued  for 
defendant  in  error,  that  the  Appellate  Court,  not  having 
recited  any  facts  in  its  final  judgment,  is  presumed  to 
have  found  them  the  same  as  the  trial  court;  that  the 
judgment  of  the  Appellate  Court  conclusively  settles  the 
facts  according  to  the  findings  of  the  trial  court;  that  not 
finding  the  facts  different  from  the  trial  court,  it  could 
not  reverse  the  judgment  in  whole  or  in  part,  and  that 
therefore  the  partial  reversal  was  erroneous.  Both  par- 
ties, to  sustain  these  alleged  errors,  rely  upon  the  Prac- 
tice act  as  governing  the  proceeding. 

Section  41  of  the  Practice  act  provides,  that  in  all 
cases  where  both  parties  agree  that  both  matters  of  law 
and  fact  may  be  tried  by  the  court,  either  party  may  sub- 
mit written  propositions  to  be  held  as  law  in  the  decision 
of  the  case,  and  either  party  may  except  to  the  action  of 
the  court  in  passing  upon  them.  The  section  only  applies 
to  those  cases  where  the  parties  are  entitled  to  a  trial  by 
jury,  which  right  they  may  waive  and  submit  their  con- 
troversy to  the  court.  It  is  indispensable  that  the  parties 
should  agree  to  a  trial  of  the  cause  by  the  court  without 
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a  jury  to  enable  the  court  to  proceed  under  that  section. 
{Hermann  v.  Pardridge,  79  111.  471.)  It  does  not  goverti  any 
case  which  is  to  be  tried  by  the  court  without  the  inter- 
vention of  a  jury,  in  the  absence  of  agreement  or  consent 
by  the  parties. 

Questions  as  to  the  relations  of  the  Practice  act  to 
proceedings  under  the  sections  of  the  Administration  act 
now  under  consideration  have  been  before  the  court  with 
the  following  results:  Steinman  v.  Steinman,  105  111.  348, 
was  such  a  proceeding,  and  the  court  refused  to  consider 
controverted  questions  of  fact,  holding  that  the  judgment 
of  the  Appellate  Court  settled  them,  and  also  holding  that 
as  no  propositions  of  law  were  submitted  there  was  no 
question  for  decision.  In  Blair  v.  Sefinott,  supra,  (a  like  pro- 
ceeding,) it  was  considered  that  the  Practice  act  did  not 
apply  to  such  proceedings  in  the  county  court,  and  it  was 
said  (p.  84):  "There  is  no  mode  by  which  the  evidence 
given  in  a  proceeding  before  the  probate  court  can  be 
lawfully  preserved  and  made  a  part  of  the  record."  In 
Miller  v.  People,  156  111.  113,  the  court  declined  to  decide  the 
question  whether  either  party  could  insist  upon  a  trial 
by  jury,  saying  that  if  the  right  was  conceded  to  exist  it 
had  been  waived,  but  did,  in  effect,  hold  that  there  was 
such  a  right  by  following  Steinman  v,  Steinman,  supra,  and 
decided  that  nothing  was  presented  for  review  because 
no  written  propositions  of  law  were  submitted  to  the  trial 
court  and  the  decision  of  the  Appellate  Court  had  con- 
clusively settled  the  facts.  But  in  Dinsmoor  v.  Bressler,  164 
111.  211,  the  purpose  of  the  sections  of  the  Administration 
act  in  question  and  the  cases  to  which  they  were  appli- 
cable were  explained,  and  it  was  held  that  the  parties 
were  not  entitled  to  a  trial  by  jury.  It  was  there  said 
(p.  222):  "If  sections  81  and  82  could  be  used  to  settle 
contested  rights  to  property  as  between  executors  and 
administrators  on  the  one  side  and  third  persons  on  the 
other,  they  would  operate  as  an  infringement  upon  the 
constitutional  right  to  trial  by  jury,  as  they  contain  no 
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provision  for  a  jury  trial."  The  Steinman  and  Miller  cases 
were  not  referred  to,  but  they  were  practically  overruled 
by  that  decision,  which  we  think  must  be  conceded  to  be 
correct. 

A  proceeding  of  this  nature  in  the  county  court  sitting 
in  probate  was  unknown  to  the  common  law,  and  juris- 
diction in  cases  involving  such  questions  was  vested  in 
ecclesiastical  or  chancery  courts,  which  bad  no  jury.  Al- 
though county  courts  are  without  general  chancery  juris- 
diction, yet  in  probate  matters  they  have  jurisdiction  of 
an  equitable  character  and  may  adopt  the  forms  of  equi- 
table proceedings.  (Moore  v.  Rogers,  19  111.  347;  Dixon  v. 
Buell,  21  id.  203.)  In  the  case  of  a  guardian's  report  made 
under  the  order  of  the  county  court  it  was  said:  "As  the 
proceedings  before  the  probate  court  are  likened  to  pro- 
ceedings in  chancery,  this  may  be  likened  to  a  bill  for 
discovery  against  the  guardian,  wherein  it  is  necessary 
to  sift  his  conscience,  and  to  get  at  facts  of  which  he 
alone  could  have  any  knowledge."  (Gilbert  v.  Giiptill,  34 
III.  112.)  The  case  of  Heward  v.  Slagle,  52  111.  336,  involved 
the  settlement  of  an  account  of  administrators,  and  the 
court  said  (p.  340):  "We  take  occasion  to  say,  in  a  case  of 
this  kind  the  probate  court  should,  on  the  trial  of  it,  pro- 
ceed as  though  a  bill  in  chancery  had  been  filed,  hear  the 
evidence  and  investigate  the  account  without  the  inter- 
vention of  a  jury,  unless  it  should  appear  to  be  necessary 
to  impanel  a  jury  to  try  some  issue  of  fact  that  may  be 
made  up,  as  in  ordinary  chancery  cases."  In  re  Steele,  65 
111.  322,  was  a  proceeding  to  compel  guardians  to  account, 
and  it  was  said  that  the  citation  to  account  was  not  a 
suit  at  law  but  the  exercise  of  a  summary  power  conferred 
by  the  statute,  which  was  likened  to  a  bill  in  chancery. 

The  sections  now  under  consideration  were  substituted 
for  section  90  of  the  Statute  of  Wills,  which  was  of  the 
same  nature.  It  was  said  of  that  statute  that  its  purpose 
was  to  enable  executors  and  administrators,  and  parties 
having  an  interest  in  an  estate,  to  discover  assets,  and 
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to  enable  the  court  to  compel  the  person  charged  with 
having- the  property,  to  discover,  on  oath,  whether  he  had 
property  of  the  estate  in  his  possession.  (Wade  v.  Fritch- 
ard,  69  111.  279.)  In  People  v.  Abbott,  105  111.  588,  it  was  held 
that,  even  if  it  were  proved  that  property  of  the  deceased 
was  in  the  possession  of  another  party,  the  court,  in  the 
summary  proceeding-  provided  for  in  the  Administration 
act,  is  not  bound  to  order  it  delivered  to  the  executor  or 
to  make  any  specific  order,  but  is  vested  with  discretion, 
and  should  look  beyond  the  mere  leg^al  right  and  protect 
equitable  rig-hts.  In  such  a  case  of  the  exercise  of  equi- 
table jurisdiction  and  discretionary  powers  a  party  is  not 
entitled  to  a  trial  by  jury. 

As  there  was  no  right  to  a  jury  trial,  section  41  of  the 
Practice  act  does  not  govern,  and  it  was  not  necessary 
to  submit  propositions  of  law.  As  the  proceeding  is  gov- 
erned by  equitable  principles  and  practice,  the  facts  are 
still  open  to  investigation  in  this  court,  and  it  was  not 
necessary  that  the  Appellate  Court  should  recite  in  its 
judgment  a  finding  of  facts.  The  sections  of  the  Practice 
act  relied  upon  do  not  apply  to  cases  of  this  kind.  Moore 
V.  Tierney,  100  111.  207. 

Plaintiff  in  error  claims  the  securities  as  a  gift  from 
Edward  Martin  in  his  lifetime,  and  she  insists  that  the 
court  could  not,  under  this  statute,  try  the  question  of  her 
ownership  of  them.  The  primary  purpose  of  the  statute 
is  to  discover  assets  of  estates,  and  the  court  is  author- 
ized to  make  such  order  in  the  premises  as  the  case  may 
require.  The  statute  is  not  designed  to  afford  the  means 
of  collecting  debts  due  to  estates,  {Williams  v.  Gonley^  20 
111.  643,)  nor  to  try  contested  rights  and  title  to  property 
between  the  executors  and  others.  {Dinsmoor  v.  Bressler, 
supra.)  The  mere  fact  that  one  party  to  the  controversy 
is  an  executor  will  not  justify  depriving  the  other  party 
of  a  trial  by  jury  or  authorize  his  imprisonment,  but  in  a 
proper  case  the  court  may  order  the  property  or  effects 
to  be  delivered  up,  or  the  proceeds  or  value  thereof  in 
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case  the  same  has  been  converted.  It  might  be  a  proper 
order  to  direct  executors  to  resort  to  some  other  court 
having"  jurisdiction  to  enforce  the  rig'hts  of  the  estate, 
but  in  a  case  where  some  trust  relation  exists,  or  there  is 
any  other  condition  authorizing  the  court  to  order  a  de- 
livery of  the  property  and  enforce  obedience  to  its  order 
by  imprisonment,  the  court  may  make  such  an  order. 
Blair  v.  Sennott,  supra,  was  such  a  case,  where  it  was  held 
that  the  agent  was  not  the  debtor  of  his  principal,  but 
his  trustee,  and  the  order  that  he  should  deliver  moneys 
in  his  hands  as  such  trustee  was  sustained.  In  this  case 
the  plaintiff  in  error,  who  was  proceeded  against,  is  one 
of  the  executors,  and  could  not  be  both  plaintiff  and  de- 
fendant in  a  suit  at  law.  If  she  held  property,  claiming 
the  same  as  her  own,  which  belonged  to  the  estate  being 
administered  under  the  jurisdiction  of  t^e  county  court, 
and  of  which  she  was  one  of  the  executors,  the  relation 
afforded  ground  for  an  equitable  proceeding  against  her. 
It  is  one  of  the  cases  where  the  court  may  properly  order 
a  surrender  of  property,  and  enforce  a  duty  owing  by  the 
trustee  in  the  manner  provided  by  the  statute. 

The  evidence  of  the  respective  parties  taken  before 
the  circuit  court  was  duly  preserved  by  the  certificate  of 
the  judge,  under  the  form  of  a  bill  of  exceptions,  which 
is  the  equivalent  of  a  certificate  of  evidence,  and  a  proper 
mode  of  preserving  the  evidence  in  chancery  causes  in 
that  court.  As  the  proceeding  was  in  the  nature  of  a  bill 
of  discovery  and  for  equitable  relief,  it  was  proper  to  so 
preserve  the  evidence  for  the  purpose  of  review. 

The  securities  in  controversy  Tvere  in  the  possession 
of  the  plaintiff  in  error  at  and  before  the  death  of  Edward 
Martin,  and  there  is  no  question  whatever  but  that  he 
intended  to  give  them  to  her  and  fully  supposed  that  he 
had  made  a  valid  gift  of  them  to  her.  The  facts  showing 
his  intention,  and  the  gift  as  he  understood  it,  are  as  fol- 
lows: He  lived  on  a  farm  at  Red  Hook,  New  York.  She 
was  his  niece,  and  went  to  live  with  him  and  help  look 
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after  his  home  when  she  was  nine  years  old.  He  lived 
to  be  eig'hty-three  years  of  ag^e  and  she  resided  with  him 
about  forty-eight  years.  Until  about  fourteen  years  be- 
fore his  death,  his  sister,  an  aunt  of  plaintiff  in  error, 
also  made  her  home  with  him  and  had  charge  of  the  place 
during"  his  absence,  but  she  then  died,  and  after  that  time 
plaintiff  in  error  took  full  charge  of  the  home.  While  she 
so  lived  with  him  she  did  all  kinds  of  work  about  the 
house,  milked  cows  and  made  garden,  and  only  had  as- 
sistance in  later  years  when  failing  health  required  it. 
She  was  not  only  his  servant,  but  in  later  j^ears,  at  least, 
was  also  his  companion.  In  his  old  age  she  went  with 
him  on  his  journeys  and  attended  him  in  the  winters  while 
sojourning  in  Florida.  He  regarded  her  with  great  affec- 
tion, fully  appreciating  what  she  had  done  for  him,  and, 
being  a  very  wetUthy  man,  expressed  his  intention  to  make 
ample  provision  for  her  and  to  give  her  sufficient  prop- 
erty to  make  her  independent.  He  deeded  her  the  home 
farm  at  Red  Hook,  and  on  June  20,  1890,  went  to  the 
Poughkeepsie  National  Bank  with  her,  where  she  rented 
box  65  in  the  safe  deposit  vault  and  paid  the  rent  for  it. 
He  then  made  the  following  entry  in  his  diary:  "June  20, 
1890. — Went  to  Poughkeepsie  with  Serena; M.  Martin.  She 
rented  box  65  in  Pok.  S.  J),  vault  and  pd.  $7.50  to  Jan'y  1, 
'92.  I  put  ten  street  R.  Co.  bonds,  $1000  each,  in  her  box, 
being  a  delivery  to  Serena  of  the  bonds  now  but  her  own- 
ership to  them  to  be  simultaneous  with  my  death."  Under 
date  of  November  21,  1890,  he  recorded  in  the  diary  that 
he  "put  ?1 1,000  of  school  bonds  in  Serena  M.  Martin's 
box.  No.  65,  for  her.  *  *  *  i  also  told  cashier  Corn- 
wall that  1  had  put  securities  in  my  niece's  box  and  that 
they  thereby  became  her  property, — that  I  had  no  claim 
upon  the  contents  of  her  box  and  didn't  want  any  other 
fellow  to  have."  On  December  13,  1890,  he  wrote  the  fol- 
lowing letter,  which  he  put  in  the  safe  deposit  box  with  > 
directions  to  her  to  open  it  after  his  death; 
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*'Red  Hook,  N.  Y.,  Decemher  13,  1800. 
"3fw  Serena  J/.  Martin: 

"My  Dear  Nieck— I  have  placed  in  your  box  in  safe  deposit 
vault  in  Pouji^hkeepsie  National  Bank  certain  bonds,  securities, 
deeds,  bills  of  sale,  etc.,  which  I  have  j^iven  to  you  and  delivered 
to  you,  and  I  write  this  that  there  may  be  no  doubt  of  the  fact 
that  everything"  in  your  box  is  yours  absolutely.  Judj^e  Taylor, 
of  Poughkeepsie,  and  Georji^e  Cornwall,  cashier  of  the  Pouj^^h- 
keepsie  National  Bank,  have  knowled|^»^e  of  my  intentions,  as 
above.  *'Your  affectionate  uncle, 

Edward  Martin." 

On  April  15, 1892,  he  wrote  in  his  diary:  **Took  Serena 
to  S.  D.  vault  and  she  cut  the  coupons  from  Minnesota 
State  bonds."  On  October  11,  1H92,  he  records  that  he 
put  "three  mortg^ag^es  and  notes  by  the  Catholic  Bishop 
of  Chicago,  aggreg^ate  Jfi!r),000,  in  Serena  M.  Martin's  box 
in  safe  deposit  vault  in  Poughk.  N.  Bk."  The  plaintiff 
in  error  kept  box  ()5  in  the  safe  deposit  vault  until  it  be- 
came too  small  for  her  needs,  when  she  rented  box  82  at 
eight  dollars  per  year,  and  we  find  this  fact  recorded  by 
Edward  Martin  in  his  diary  under  date  of  December  10, 
1892:  '*Went  to  Poughkeei>sie  with  my  niece  and  put  ten 
notes  and  mortgages  in  Serena's  box  H2,  and  she  gave  up 
65,  it  being"  too  small  for  her  papers."  In  his  entry  under 
date  of  May  3,  1893,  he  wrote  that  he  "also  put  two  notes 
of  H.  Phipps,  Jr.,  [§^100,000]  in  S.  M.  Martin's  box."  His 
last  entry  of  this  nature  is  under  date  of  June  14,  1893, 
where  he  says  that  "Serena  put  111.  farm  mortg^ages  and 
notes  in  her  box,  and  I  took  Phipps,  Jr.,  notes  and  cer- 
tificates of  deposit  in  111.  Tr.  &  Sv.  Bank  and  Am.  Tr.  & 
Sv.  Bk.  from  the  box  to  take  to  Chicago."  On  May  13, 
1892,  he  wrote  a  letter,  which  was  also  put  in  the  box  to 
be  opened  after  his  death,  directed  to  her,  in  which  be 
told  her  about  his  will  and  certain  securities  then  in  the 
box,  amounting  to  $55,000,  saying"  that  the}'^  were  her  pri- 
vate property  as  well  as  the  homestead  and  an  equal  share 
of  his  residuary  estate  with  the  legatees  named  in  his  will, 
in  which  he  gave  her  two  of  the  forty-two  shares  into 
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which  it  was  divided.  He  also  gave  her  advice  about 
guarding  her  property  and  gave  the  names  of  the  banks 
with  which  he  had  accounts.  This  letter  was  opened  and 
an  addition  made  December  15,  1892,  as  follows:  "Some 
of  the  bonds  [$30,000]  named  above  as  in  your  box  have 
matured  and  been  collected,  and  assignments  of  other 
notes  and  mortgages  than  those  before  named  will  be 
added  to  your  personal  estate  from  time  to  time,  at  my 
convenience,  and  placed  in  your  box  in  the  safe  deposit 
vault,  and  everything  in  your  box  is  yours. — Edward  Mar- 
tin." In  June,  1893,  he  told  Samuel  Beers,  one  of  his  ex- 
ecutors, at  a  meeting  in  Chicago,  at  a  time  when  he  went 
with  plaintiff  in  error  and  others  to  the  World's  Fair, 
referred  to  in  the  diary  entry  of  that  date,  that  he  had 
provided  for  Serena;  that  he  had  deeded  the  farm  at  Red 
Hook  to  her;  that  he  had  provided  for  her  otherwise;  that 
he  had  given  her  more  than  she  could  reasonably  spend; 
that  the  best  of  his  securities  were  getting  into  Serena's 
box,  and  that  she  had  a  box  in  Poughkeepsie  in  her  own 
name  and  carried  the  key.  In  November,  1893,  about  a 
month  before  his  death,  he  again  told  Beers  that  he  had 
put  personal  property  in  Serena's  box  which  was  her  prop- 
erty, belonging  to  her;  that  it  was  no  part  of  his  personal 
estate,  and  that  he  wanted  his  executors  to  k^ep  their 
hands  off  of  it.  He  shook  his  head  in  his  own  decided 
way  and  said,  "I  mean  what  I  say  now."  He  also  told 
Margaret  J.  Martin,  just  before  his  final  sickness,  that 
Serena  had  done  her  share  and  more  than  her  share,  and 
that  he  intended  she  should  spend  the  remainder  of  her 
days  with  comfort,  without  work. 

The  securities,  with  the  exception  of  the  Illinois  farm 
mortgages,  which  the  Appellate  Court  held  were  the  prop- 
erty of  the  plaintiff  in  etror,  were  in  this  safety  deposit 
box  at  the  death  of  Edward  Martin.  She  had  the  key,  and 
had  had  it  from  the  time  that  the  first  box  was  rented, 
with  absolute  control  over  the  box  and  its  contents.  The 
Illinois  farm  mortgages  were  also  in  her  possession  be- 
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fore  and  at  the  death  of  Edward  Martin,  wrapped  up  in 
a  piece  of  curtain  calico  and  kept  in  a  closet  in  her  room. 
With  them  were  duly  executed'  assignments  of  them  to 
her.  The  securities  were  two  notes  of  H.  Phipps,  Jr. 
$100,000,  secured  by  mortgage;  street  railway  bonds,  $10, 
000;  school  bonds,  $7000,  and  Illinois  farm  mortgages 
$50,200,  3,mounting  in  all  to  $167,200,  all  in  her  posses 
sion,  either  transferable  by  delivery  or  assigned  to  her. 
It  is  insisted  that  this  possession  was  not  evidence  of 
ownership,  because  all  the  securities  belonging  to  the 
deceased  were  also  in  her  possession.  But  this  does  not 
accord  with  the  evidence.  He  had  what  he  called  the 
"rat-proof  box,"  which  was  kept  in  the  closet  of  his  bed- 
room, where  other  securities  were  kept.  It  was  locked 
with  a  combination  lock,  and  the  evidence  shows  that 
whenever  it  was  opened  and  she  was  i^resetit  he  was  also 
there,  and  that  he  had  entire  control  of  it.  The  letter  of 
May  13,  1892,  put  in  the  safe  deposit  box  to  be  opened 
after  his  death,  gave  her  the  combination  by  which  his 
box  could  be  opened,  as  follows:  "To  open  *rat-proof' 
place  letters  C.  A.  C.  O.  in  line  of  the  notches  on  the  lock 
and  you  can  draw  it  out  and  open  it."  His  property  was 
in  his  home  when  he  died,  and  the  most  that  can  be  said 
of  any  of  it  is,  that  it  was  accessible  to  her  and  she  might 
have  purloined  it,  but  there  is  not  a  shadow  of  suspicion 
that  she  did  so.  It  is  proved,  beyond  question,  that  the 
mortgages  in  the  calico  wrapper  had  been  delivered  to 
her  and  under  her  control  for  some  time  before  his  death, 
and  if  he  wanted  to  see  them  he  asked  for  them  and  re- 
delivered them  to  her.  The  securities  in  the  safe  deposit 
box  were  transferable  by  delivery.  The  box  was  hers 
and  she  had  the  keys,  and  if  a  coupon  or  paper  was 
ever  given  to  him  for  any  purpose  she  got  it  for  him.  He 
could  not  get  one  of  them  except  by  her  giving  it  to  him. 
Any  security  that  was  in  the  box  and  now  in  controversy, 
that  had  been  handed  him  for  any  purpose,  had  been  re- 
turned to  her. 
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It  is  argued  that  deceased  intended  a  testamentary 
disposition  of  the  securities,  which  would  be  void  because 
the  forms  required  by  the  Statute  of  Wills  were  not  ob- 
served. This  argument  is  based  upon  the  facts  that  he 
collected  interest  as  it  matured,  up  to  the  time  of  his 
death;  that  he  executed  an  extension  in  his  own  name 
of  the  Phipps  notes  and  mortgage  for  $100,000,  and  that 
the  diary  entry  concerning  the  street  railroad  bonds,  and 
a  notation  of  transfer  on  each  bond,  showed  that  the  gift 
of  such  bonds  was  to  take  effect  at  his  death.  He  did 
collect  the_interest, — and  this  applies  equally  to  the  Illi- 
nois farm  mortgages  and  to  the  securities  in  the  box. 
Although  he  had  executed  and  acknowledged  formal  as- 
signments of  those  mortgages,  she  gave  them  to  him  and 
he  col  lected  the  in  terest ,  and  also  collected  interest  on  the 
securities  in  the  box  and  returned  them  all  to  her.  There 
is  no  evidence  under  what  arrangement  or  with  what  un- 
derstanding between  him  and  her  this  was  done,  but  we 
do  not  regard  the  fact  as  sufficient  to  overcome  the  evi- 
dence of  an  absolute  and  irrevocable  gift.  He  had  pre- 
viously done  all  that  was  necessary,  in  law,  to  invest  her 
with  an  absolute  legal  title,  and  again  returned  them  to 
her.  Aside  from  the  street  railroad  bonds,  we  do  not  see 
how  he  could,  in  the  face  of  his  acts,  statements  and  diary 
entries,  have  asserted  any  title  to  the  property  as  against 
her,  nor,  if  she  had  died,  how  he  could  have  reclaimed 
them  from  her  heirs.  He  was  a  thorough  business  man 
and  the  head  of  the  household,  and  the  fact  that  she  gave 
coupons  or  securities  into  his  possession,  and  that  he  col- 
lected interest  or  executed  the  extension  in  his  own  name, 
may  as  well  be  attributed  to  the  relations  of  confidence, 
love  and  respect  existing  between  them,  and  her  wish 
that  he  should  attend  to  the  business,  as  to  any  under- 
standing between  them  that  the  transaction  was  in  fact 
different  from  what  it  purported  to  be,  or  an  acknowledg- 
ment on  her  part  of  any  title  in  him.  Even  if  he  mistook 
the  effect  of  his  acts,  and  believed  that  he  could  still 
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control  the  property  after  the  transfer  to  her,  that  would 
not  change  the  actual  character  of  the  transaction,  as 
counsel  seem  to  suppose.  Neither  he  nor  his  heirs  could 
be  heard  to  say  that  a  man  of  his  business  experience 
and  ability  did  not  intend  the  legal  effect  of  what  he  had 
done. 

Deceased  told  Beers  that  he  w^ould  find  in  his  inven- 
tory book  a  list  of  his  i;)roperty  from  which  to  make  an 
inventory.  On  that  book  these  securities,  with  others, 
were  listed;  and  as  to  the  Illinois  farm  mortj^ajjfes,  with 
one  exception  there  was  a  note,  "Assigned  to  S.  M.  Mar- 
tin," but  as  to  the  other  securities  there  was  no  such 
notation.  This  is  pressed  as  a  fact  of  much  importance 
showing  that  they  had  not  been  given  to  her;  but  it  must 
be  remembered  that  in  the  same  conversation  he  said  to 
the  same  witness  that  the  securities  in  her  box  were  no 
part  of  his  estate,  and  that  he  wanted  his  executors  to 
keep  their  hands  off  of  them.  Taken  in  connection  with 
this  statement,  the  failure  to  note  on  the  inventory  book 
the  gift  of  part  of  the  securities  to  her  is  of  trifling  weight, 
and  especially  in  view  of  the  fact  that  as  to  one  of  the 
mortgages  of  which  he  had  executed  and  acknowledged 
an  assignment  to  her  there  was  no  note  of  the  fact.  The 
other  securities  did  not  require  assignments,  and  the  no- 
tation may  have  been  made  because  of  the  formal  trans- 
fer.    Even  then  it  was  omitted  in  one  instance. 

The  diary  entry  on  the  day  that  the  safe  deposit  box 
was  rented  show^s  that  the  street  railroad  bonds  were 
then  put  in  the  box,  followed  by  the  statement,  "being  a 
delivery  to  Serena  of  the  bonds  now  but  her  ownership 
to  them  to  be  simultaneous  with  my  death."  There  are 
subsequent  entries  and  numerous  statements  of  a  present 
gift  of  all  the  securities  in  the  box,  but  there  was  on  each 
of  the  ten  bonds  a  note  of  transfer  indicating  a  life  estate 
in  Edward  Martin,  with  a  remainder  to  Serena  M.  Martin 
after  his  death.  The  bonds  provided  for  registration  in 
the  owner's  name  on  the  company's  books,  the  registry 
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beinjj  noted  on  the  bond,  and  for  the  transfer  of  regis- 
tered bonds  by  the  registered  owner  to  be  also  noted  on 
the  bond.  There  is  no  note  of  a  registration  on  these 
bonds,  but  there  is  a  note  of  transfer?  Under  "Date  of 
transfer"  appears,  "Jan.  20, 1885,"  and  under  the  title  "To 
whom  transferred"  is  the  following:  "Edward  Martin, 
or  Serena  M.  Martin  at  his  death. — W.  H.  Lupp,  Sec'y." 
There  is  no  evidence  who  made  this  minute  on  these 
bonds,  but  in  form  it  appears  to  have  been  written  by 
W.  H.  Lupp.  Who  he  is  does  not  appear  or  for  what  com- 
pany he  was  secretary.  The  only  meaning  that  can  be 
given  to  it  is,  that  there  was  a  transfer  of  the  bonds  to 
Edward  Martin  for  life  and  to  Serena  M.  Martin  at  his 
death;  and  such  a  transfer  is  not  void,  as  against  the 
Statute  of  Wills,  in  the  case  of  real  estate,  {Harshbarger 
V.  Carroll,  163  111.  636,)  and  we  do  not  see  why  it  should  be 
in  the  case  of  personal  property.  An  estate  for  life  in 
one  may  be  created  in  personal  property  with  remainder 
to  another.     6  Am.  &  Eng.  Ency.  of  Law,  883. 

The  reason  for  putting  the  letters  in  the  box  to  be 
opened  after  his  death  only  appears  by  inference.  They 
were  explanatory,  and  the  longer  one  also  of  an  advisory 
nature.  There  had  been  a  delivery  and  acceptance  of 
whatever  was  in  the  box,  and  the  letters  would  not  serve 
to  overcome  the  gift  thereby  completed. 

The  judgment  of  the  Appellate  Court,  so  far  as  it 
affirms  the  order  of  the  circuit  court,  is  reversed  and  the 
cause  is  remanded  to  the  circuit  court,  with  directions 
to  enter  an  order  in  accordance  with  the  views  herein  ex- 
pressed, finding  that  the  property  in  controversy  is  the 
individual  property  of  plaintiff  in  error  and  for  the  deliv- 
ery of  the  same  to  her.  ^^^^^^  ^^  remanded. 

Mr.  Justice  Magruder,  dissenting. 
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William  Winkelmann  \m   S 

V.  170      37l 

The  Moredock  and  Ivy  Landing  Drainage  District.  17Q     \^- 

112a  X645 
Opinion  filed  November  8,  1897—Iiekearing  denied  December  9,  1897, 

1.  Drainage — commissioners  cannot  create  imJehUdness  in  advance 
of  assessment.  Levee  and  ditch  commissioners  have  no  power  to  cre- 
ate an  indebtedness  in  advance  and  then  levy  an  assessment  for  the 
purpose  of  meetinj^  such  indebtedness. 

2.  Same— potoer  of  commissioners  to  levy  assessments  undrr  the  consti- 
iuiicn.  The  power  of  levee  and  ditch  commissioners  to  levy  assess- 
ments under  section  31  of  article  4  of  the  constitution  is  confined 
to  assessments  for  the  construction  of  levees,  drains  and  ditches, 
and  for  the  repair  of  those  already  constructed;  and  the  aggregate 
amount  of  all  assessments  cannot  exceed  benefits. 

3.  Same — commissioners  cannot  levy  assessment  to  pay  "outstanding^ 
liabilUies,  An  assessment  by  levee  and  ditch  commissioners  to  pay 
"outstanding  obligations  of  the  district"  cannot  be  sustained  where 
there  is  nothing  in  the  record  to  show  the  amount,  nature  and 
character  of  such  liabilities. 

Appeal  from  the  County  Court  of  Monroe  county;  the 
Hon.  William  P.  Early,  Judge,  presiding. 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Monroe  county,  confirming  an  assessment  roll  made  by 
the  three  commissioners  of  the  Moredock  and  Ivy  Land- 
ing Drainage  District  No.  1  in  said  county.  The  petition- 
ers filed  their  petition  in  the  county  clerk's  office  of  said 
county  on  the  15th  day  of  August,  189S,  alleging,  that  the 
said  district  was  duly  organized  for  drainage  purposes, 
giving  the  boundaries  thereof,  and  representing  that  the 
ditch  theretofore  dug  in  said  district  had  been  of  great 
benefit  to  the  lands  therein,  but  that,  by  reason  of  the  in- 
ability of  the  petitioners  to  collect  a  large  portion  of  the 
assessments  and  repair  taxes  theretofore  levied  against 
the  lands  therein,  they  were  unable  to  keep  the  ditches 
free  from  drift-wood  and  dirt,  so  that  the  ditches  became 
'filled  up  and  would  not  drain  the  lands;  and  further  al- 
leging, that,  in  order  to  drain  said  lands  the  boundaries 
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of  which  are  given  in  the  petition,  it  "will  be  necessary  to 
do  certain  work  and  dig  a  certain  ditch.  The  petition 
sets  forth  that,  when  the  proposed  work  shall  have  been 
done,  the  ditches  will  drain  the  lands  in  the  district. 
With  the  petition  are  filed  a  plat  and  profile,  and  an  esti- 
mate of  the  cost  of  the  proposed  work,  and  an  itemized 
statement  of  accounts,  showing  the  moneys  received  and 
the  manner  in  which  such  moneys  have  been  expended. 
The  petition  further  represents,  that  on  July  17,  1883,  an 
assessment  was  made  for  drainage  purposes  against  cer- 
tain described  lands,  payable  in  installments  in  1884, 1885, 
1886,  1887  and  1888,  and  that  repair  taxes  were  regularly 
levied  against  said  premises  payable  in  1885,  1886  and 
1888,  and  that  certain  amounts  remained  unpaid  against 
said  lands  on  account  of  said  assessment,  repair  taxes 
and  interest.  The  petition  alleges,  as  to  some  of  the 
lands  upon  which  assessments  remained  unpaid,  that  they 
were  therein  wrongly  described  by  mistake.  The  petition 
further  represents,  that  there  are  outstanding  liabilities 
of  the  district,  amounting  to  $25,840.59;  that  the  commis- 
sioners have  no  funds  to  pay  the  same,  except  said  taxes 
and  assessments  levied  against  said  lands  as  aforesaid, 
amounting  to  $ ;  that  the  owners  of  the  delin- 
quent lands  claim,  that  the  taxes  and  assessments  so 
levied  against  them  are  void  by  reason  of  mistakes  in 
describing  the  same,  want  of  proper  notice  to  owners 
thereof,  and  other  irregularities  of  proceeding  not  affect- 
ing the  merits  of  said  taxes  and  assessments;  that,  by 
reason  thereof,  the  commissioners  have  been  unable  to 
collect  any  part  of  said  taxes  and  assessment.  The  peti- 
tion further  represents,  that  an  assessment  of  $51,340.59 
is  necessary  to  be  levied  upon  the  lands  described  in  the 
petition,  and  upon  all  the  lands  in  the  district,  $25,500.00 
of  which  is  needed  to  complete  said  work,  and  $25,840.59 
of  which  is  needed  to  pay  the  outstanding  liabilities  of 
said  district.  The  petition  prays,  that  the  assessment 
may  be  made  accordingly,  and  that,  in  making  the  same. 
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said  prior  assessment  against  said  delinquent  lands  be 
not  lost  to  the  district,  but  that  the  same  may  be  consid- 
ered and  included  in  said  assessment. 

The  appellant  and  three  others  answered  the  petition, 
denying  substantially  all  the  allegations  thereof. 

On  December  12,  1895,  the  county  court  ordered,  that 
an  additional  assessment  of  $51,340.59  be  levied  upon  the 
lands  in  said  district,  as  prayed  for  in  said  petition,"  and 
that  the  descriptions  of  lands  assessed,  which  were  im- 
perfect or  inaccurate,  be  corrected,  and  that  the  assess- 
ment be  made  against  the  lands  by  proper  descriptions. 
The  appellant  asked,  that  a  jury  might  be  sworn  to  make 
the  assessment;  but  it  was  ordered,  that  the  commission- 
ers of  the  district  make  the  assessment  in  lieu  of  a  jury, 
and  that  the  commissioners,  in  making  the  same,  consider 
the  prior  assessments,  which  are  void  and  unpaid  as  set 
forth  in  the  petition,  and  that  they  may  include  the  same 
or  any  part  thereof  with  the  assessment  ordered.  There- 
upon the  appellant  filed  objections  to  the  confirmation  of 
the  assessment  as  to  the  lands  therein  described  belong- 
ing to  him.  Such  of  these  objections  as  are  material  to 
the  case  are  mentioned  in  the  opinion.  The  objections 
were  heard  by  the  county  court,  and  evidence  was  intro- 
duced upon  the  issues  formed.  The  court  overruled  the 
objections,  and  confirmed  the  assessment  roll  as  above 
stated. 

Joseph  W.  Rickert,  and  William  Winkelmann,  for 
appellant. 

Travous  &  Warnock,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  former  assessment,  made  on  July  17,  1883,  by  the 
commissioners  of  the  district,  amounted  to  more  than 
$41,000.00,  and  is  the  same  assessment,  which  is  referred 
to  and  more  particularly  described  in  the  cases  of  Gauen 
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V.  Drainage  District,  131  111.  446,  and  People  v.  Bickert,  159 
id.  496.  No  new  assessment  has  been  made  since  1883, 
but  a  repair  tax  has  been  assessed  since  that  time.  The 
prior  assessment  of  1883  and  the  repair  taxes  together 
amount  to  $42,579.08.  The  record  shows,  that,  of  the  lat- 
ter amount,  $32,270.97  has  been  collected  and  expended; 
and  that,  besides  said  amount,  $4645. 82  has  been  borrowed. 
Thus  the  total  amount  received  is  $36,916.79.  It  thus  ap- 
pears, that  $10,308.11  of  the  original  assessment  of  1883 
remains  uncollected.  The  present  assessment,  which 
is  additional  to  the  assessment  of  1883,  and  amounts  to 
$51,340.59,  consists  of  two  amounts,  to- wit:  the  sum  of 
$85,500.00,  which  is  alleged  in  the  petition  to  be  needed 
to  complete  said  work,  and  the  sum  of  $25,840.59,  which 
is  alleged  in  the  petition  to  be  needed  to  pay  the  outstand- 
ing liabilities  of  said  district. 

We  are  unable  to  find  any  authority  in  any  of  the 
drainage  district  acts,  authorizing  the  levy  of  an  addi- 
tional assessment  for  the  purpose  of  paying  the  outstand- 
ing liabilities  of  the  district.  This  petition  is  filed  under 
section  37  of  the  act  of  May  29,  1879,  in  regard  to  drain- 
age districts.  (2  Starr  &  Cur.  Stat.— 2d  ed.— sec.  37,  chap. 
42,  p.  1519).  Section  37  provides,  that  "assessments  from 
time  to  time  may  be  levied  on  the  land  within  any  dis- 
trict, when  it  shall  appear  to  the  court,  that  the  previous 
assessment  or  assessments  have  been  expended  or  are 
inadequate  to  complete  such  work,  or  are  necessary  for 
maintenance  and  repair,  or  when  it  shall  become  neces- 
sary for  the  construction  of  any  additional  work,  or  the 
completion  of  any  work  already  commenced  within  any 
drainage  district  to  insure  the  protection  or  drainage  of 
the  lands  in  said  district,  under  the  order  and  directions  of 
the  court,  *  *  *  on  the  petition  of  the  commissioners, 
accompanied  by  an  itemized  statement  of  accounts  made 
by  the  commissioners,  under  oath,  showing  the  moneys 
received  by  the  district  and  the  manner  in  which  they 
have  been  expended,  together  with  plats,  profiles'of  such 
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additional  work  and  estimated  cost  of  the  same."  So  far 
as  the  sum  of  125,500.00,  included  in  the  assessment,  is 
concerned,  the  assessment  of  that  amount  may  be,  and  is 
conceded  to  be,  justified  by  the  terms  of  section  37.  It 
is  true  that  section  18  authorizes  the  inclusion  of  the  prior 
assessment  in  a  new  assessment  against  the  lands  when 
such  prior  assessment  is  void  and  unpaid  on  account  of 
some  mistake  or  omission  not  affectinjj^  the  merits  of  the 
assessment.  There  is  nothing",  however,  to  justify  the 
assessment  for  the  whole  of  the  sum  of  $2."), 840. 59,  alleged 
to  be  the  amount  of  the  outstanding  liabilities  of  the  dis- 
trict. Even  if  ^10,308.11,  the  amount  remaining  unpaid 
upon  the  original  assessment,  be  regarded  as  a  part  of 
the  sum  of  ^25,840.59,  and  be  taken  out  of  the  same,  there 
would  still  remain  the  sum  of  ^15,532.48,  as  representing" 
amount  of  alleged  outstanding  liabilities  of  the  district. 
We  discover  nothing  in  the  record  which  explains  the 
nature  of  these  liabilities.  The  only  testimony  upon  the 
subject,  to  which  our  attention  has  been  called,  is  that  of 
one  of  the  commissioners,  named  Jacob  Maeys,  who  says: 
"I  was  one  of  the  commissioners  at  the  organization;  I 
know  some  of  the  creditors  of  this  district;  the  district 
owes  me  J1500.00;  and  Mrs.  Kahn  about  $1600.00;  the 
Rices  f  16.00;  Mette  &  Canne  I  do  not  know  just  how  much; 
Nasse  &  Pink  told  me  they  had  $5000.00  on  judgment;  I 
do  not  know  that  I  can  point  out  anybody  else;  I  am  the 
owner  of  about  four  hundred  acres  of  land  in  this  district." 
According  to  the  testimony  of  this  witness,  the  indebted- 
ness amounts,  so  far  as  he^gives  any  definite  information 
on  the  subject  at  all,  to  about  $8116.00.  And  yet  the  as- 
sessment Is  levied  for  more  than  $15,000.00,  considered 
upon  the  basis  of  a  deduction  of  the  unpaid  part  of  the 
previous  assessment.  If,  under  any  circumstances,  an  as- 
sessment can  be  made  for  the  purpose  of  paying  outstand- 
ing liabilities,  it  should  not  be  made  where  the  proof  as 
to  the  amount  and  character  of  such  liabilities  is  so  in- 
definite, as  it  is  in  this  record. 
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But,  aside  from  the  indefiniteness  as  to  nature  and 
amount  thus  referred  to,  the  statute  seems  to  provide  a 
particular  mode,  in  which  alone  the  district  is  authorized 
to  incur  any  indebtedness.  Section  36  provides,  that  the 
commissioners  may  do  all  acts  that  may  be  necessary  in 
and  about  the  surveying,  laying,  constructing,  repairing, 
altering,  enlarging,  cleaning,  protecting  and  maintaining 
any  drain,  ditch,  levee  or  other  work  for  which  they  have 
been  appointed,  including  all  necessary  embankments, 
protections,  dams  and  side  drains,  clearing  out  and  re- 
moving obstructions  from  natural  or  artificial  channels 
or  streams  within  or  bej^ond  the  limits  of  the  drainage 
district,  procuring  or  purchasing  riparian  rights  by  agree- 
ment with  the  owners  thereof;  and  it,  at  the  same  time, 
provides  that  the  commissioners  "may  use  any  money  in 
their  hands  arising  from  assessments  for  that  purpose." 
By  section  36  the  commissioners  are  thus  limited  to  the 
use  of  money  in  their  hands,  arising  from  assessments, 
for  the  purpose  of  accomplishing  the  objects  therein  men- 
tioned. Section  37  also  provides,  that  the  commissioners 
may  use  money,  arising  from  the  collection  of  assess- 
ments, or  coming  into  their  hands  as  such  commissioners, 
for  the  purpose  of  compromising  suits  and  controversies 
arising  under  the  act,  and  in  the  employment  of  all  neces- 
sary agents  and  attorneys  in  organizing  the  district,  and 
for  conducting  other  proceedings  in  law  or  equity  for  the 
same,  and  for  the  purpose  of  constructing  or  repairing  or 
maintaining  any  ditch,  ditches,  etc.,  within  the  district, 
or  outside  of  the  district,  necaesary  for  the  protection  of 
the  lands  and  complete  drainage  of  the  same  within  the 
district.  Here,  again,  the  limitation  in  the  use  of  money 
is  to  such  money  as  arises  from  the  collection  of  assess- 
ments. Section  38  provides,  that  the  commissioners  may 
borrow  money,  not  exceeding  ninety  per  cent  of  the 
amount  of  assessment  unpaid  at  the  time  of  borrowing, 
for  the  construction  of  any  work  which  they  shall  be 
authorized  to  construct,  or  for  the  payment  of  any  in- 
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debtedness  they  may  have  lawfully  incurred  under  the 
provisions  of  the  act. 

These  provisions  of  the  act  clearly  indicate,  that  the 
commissioners  have  no  power  to  contract  debts  over  and 
above  the  amount  of  the  assessment.  According"  to  the 
allegations  of  the  present  petition,  the  indebtedness,  for 
which  it  is  soug^ht  to  levy  the  assessment,  larj^ely  exceeds 
the  whole  amount  of  the  orig^inal  assessment  of  1883,  and, 
by  consequence,  exceeds  the  amount  of  the  unpaid  por- 
tion of  said  former  assessment.  The  commissioners  have 
no  power  to  create  the  indebtedness  in  advance,  and  then 
levy  an  assessment  for  the  purpose  of  meeting  it.  This 
is  so,  because  the  property  owners  have  a  right  to  be  heard 
as  to  any  act  of  the  commissioners  materially  affecting  the 
character  or  extent  or  cost  of  the  improvement.  {Mdger 
v.  Inlet  Drainage  District,  141  111.  540).  The  prohibition 
against  the  contracting  of  the  indebtedness  before  the 
making  of  the  assessment  to  pay  it  is  further  apparent 
from  the  fact,  that  the  only  mode  indicated  in  the  statute, 
by  which  an  indebtedness  may  be  created,  is  the  borrow- 
ing of  a  certain  percentage  of  the  amount  of  assessment 
unpaid  at  the  time  of  borrowing.  Necessarily,  therefore, 
the  assessment  precedes  the  contracting  of  the  indebted- 
ness. To  create  an  indebtedness  the  means  provided  by 
the  statute  are  the  only  means  which  can  be  resorted 
to.  Inasmuch,  therefore,  as  the  provisions  of  the  statute 
imply  a  want  of  power  in  drainage  districts  to  create 
debts  in  excess  of  assessments  or  funds  on  hand,  at  least 
$15,532.48  of  the  ?^25,840.59,  included  in  this  assesment,  can 
by  no  possibility  be  a  lien  on  any  of  the  lands  in  the  dis- 
trict, and  hence  cannot  be  enforced  against  appellant's 
land.    {Comrs.  of  Havana  Township  v.  Kelsey,  120  111.  482). 

Section  31  of  article  4  of  the  constitution  provides, 
that  the  corporate  authorities  of  these  drainage  districts 
maybe  vested  by  the  legislature  "with  power  to  construct 
and  maintain  levees,  drains  and  ditches,  and  keep  in  re- 
pair all  drains,  ditches  and  levees  heretofore  constructed 


Digiti 


zed  by  Google 


44  Gibson  t?.  Safety  Homestead  Ass.        [170  111. 

under  the  law  of  this  State,  by  special  assessment  upon 
the  property  benefited  thereby."  Under  this  constitu- 
tional provision,  the  aggregate  amount  of  all  assessments, 
including  the  original  assessment  and  all  subsequent 
ones,  must  not  exceed  the  benefits  to  the  property  as- 
sessed. (Comrs,  of  Havana  Totvnship  v.  Kelsey,  supra).  Not 
only  is  this  so,  but  no  special  assessment  can  be  levied 
by  such  a  drainage  district  for  any  other  purpose  than 
for  the  purpose  of  constructing  and  maintaining  levees, 
drains  and  ditches  and  keeping  in  repair  all  drains, 
ditches  and  levees  already  constructed.  It  does  not  ap- 
pear, that  an  assessment  levied  for  the  purpose  of  paying 
the  outstanding  liabilities  of  a  district,  without  any  defi- 
nite information  as  to  the  amount,  nature  and  character 
of  such  liabilities,  has  in  view  an  object,  which  comes 
within  the  limited  purpose  specified  in  the  constitution. 
For  the  reasons  stated  we  are  of  the  opinion,  that  the 
judgment  of  the  court  below,  confirming  the  present  as- 
sessment, was  erroneous.  Accordingly  the  judgment  of 
the  county  court  is  reversed  and  the  cause  is  remanded 
to  that  court  for  further  proceedings  in  accordance  with 

the  views  herein  expressed. 

Reversed  and  remanded. 


»^^  gJlj  V.  H.  Gibson  et  al 

80a  Am\ 


, V. 

170        44 

!i92   n37|        The  Safety  Homestead  and  Loan  Association. 

Opinion  filed  November  8,  1897—Reheanng  denied  December  U,  1S97, 

1.  Loan  ASSOCiATio^s^-niembers  withdrawing  from  imolventasfiocia- 
tian  not  entitled  to  priority.  Members  gi  vinjj  notice  of  withdrawal  from 
an  insolvent  loan  association  are  not  entitled  to  priority  of  pay- 
ment over  fellow-members. 

2.  Same — holdei-s  of  paid-up  stock  cannot  seek  advantage  by  repudiating 
i/s  validity.  Holders  of  paid-up  stock  In  an  insolvent  loan  associa- 
tion are  estopped,  by  participation  in  the  transaction,  to  repudiate 
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the  validity  of  their  stocky  and  seek  a  preference  as  creditors  of 
the  association  to  the  extent  of  the  money  paid  therefor. 

3.  SA'M:E—h4)lder8  of  paid-up  stock  not  entitled  to  he  charged  toUh  dues 
and  preferred  as  to  excess.  Holders  of  paid-up  stock  in  an  insolvent 
loan  association  are  not  entitled  to  be  charged  with  monthly  dues 
upon  the  stock  from  the  time  of  its  issue,  so  as  to  place  themselves, 
as  to  that  amount,  upon  equal  footing  with  other  stockholders,  and 
as  to  the  excess  be  declared  preferred  creditors  and  paid  in  full. 

Gibson  v.  Safety  Homestead  and  Loan  Ass.  69  111.  App.  485,  aflBrmed. 

Writ  op  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Montgomery  county;  the  Hon.  James  A. 
Creighton,  Judge,  presiding. 

HowETT  &  Jett,  and  James  M.  Truitt,  for  plaintiffs 
in  error. 

Lane  &  Cooper,  for  defendant  in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court ; 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  Third  District  confirming  an  order  of  dis- 
tribution in  the  circuit  court  of  Montgomery  county  in 
the  matter  of  the  Safety  Homestead  and  Loan  Associa- 
tion.    The  order  of  the  circuit  court  is  as  follows: 

"The  court,  finding  from  reports  of  John  J.  McLean, 
receiver,  that  there  is  sufficient  money  in  the  receiver's 
hands  to  pay  a  dividend  of  twenty-five  per  cent  to  share- 
holders and  still  leave  enough  money  in  the  receiver's 
hands  to  pay  taxes  and  other  expenses  of  administration 
of  the  said  estate,  orders,  adjudges  and  decrees  that  the 
receiver  pay  a  dividend  of  twenty-five  per  cent  to  all 
shareholders  of  said  association  in  the  following  manner: 
First,  receiver  is  ordered  to  pay,  from  any  money  in  his 
hands  as  receiver,  a  dividend  of  twenty-five  per  cent 
among  all  shareholders,  irrespective  of  withdrawals  or  of 
paid-up  stock,  as  follows:  The  principal  sum  upon  which 
dividends  shall  be  paid  to  holders  of  common  stock  shall 
be  the  total  amount  of  monthly  installments  paid  by  the 
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several  shareholders  of  such  stock,  with  six  per  cent  in- 
terest on  the  several  installments,  computed  according 
to  the  averag^e  time  of  monthly  payments  from  date  of 
payment  to  April  23,  1895;  second,  the  principal  sum  on 
which  dividends  shall  be  paid  shareholders  of  paid-up 
stock  shall  be  the  total  amount  paid  by  the  several  share- 
holders of  such  stock,  with  six  per  cent  interest  from 
date  association  failed  to  pay  six  per  cent  interest  on 
said  stock  to  April  23,  1895;  third,  borrowing  sharehold- 
ers shall  be  credited  with  amount  of  dividends  payable 
on  their  shares  when  they  pay  off  their  loan  to  said  re- 
ceiver, but  the  credit  shall  be  as  of  the  date  when  divi- 
dends are  paid  to  non -borrowing  shareholders;  fourth, 
receiver  shall  only  pay  dividends  to  persons  by  stock 
books,  as  owners  of  stock  on  which  dividends  are  paid; 
fifth,  dividends  shall  only  be  paid  upon  presentation  of 
certificates  of  shares  to  receiver  at  time  dividends  are 
paid,  for  endorsement  or  credit  thereon  of  amount  paid." 

Two  objections  are  urged  against  this  order:  First, 
that  it  gives  stockholders  who  had  served  notice  of  with- 
drawal uj^on  the  association  no  preference  or  advantage 
over  stockholders  who  had  not  given  such  notice;  and 
second,  that  it  treats  those  who  are  called  "paid-up  stock- 
holders" the  same  as  all  others. 

It  is  not  denied,  but  fully  appears  from  the  record, 
that  at  the  time  notice  of  withdrawal  was  given  by  the 
stockholders  now  claiming  the  benefit  of  such  notice  the 
association  was  insolvent.  The  decree  of  the  circuit  court 
very  properly  gave  such  stockholders  no  advantage  over 
the  common  stockholders.  Notice  of  withdrawal  from 
an  insolvent  society  does  not  entitle  members  to  priority 
of  payment  over  their  fellow-stockholders.  Endlich  on 
Building  Associations,  (2d  ed.)  sec.  108;  Chajyman  v.  Young, 
65  111.  App.  131,  and  cases  cited. 

The  second  point  is  a  novel  one.  It  seems  that  the 
association  issued  to  certain  persons  what  is  called  "paid- 
up  stock."    The  form  of  the  certificate  is  as  follows: 
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"This  is  to  certify  that of is  the  owner 

of . . . .  shares  of  the series,  dated ,  of  the  prepaid 

capital  stock  of  the  Safety  Homestead  and  Loan  Association  of 
East  St.  Louis,  111.,  having^  therefor  paid  the  sum  of  $50  per 
share  in  advance,  transferable  only  on  the  books  of  the  associa- 
tion in  person  or  by  attorney  upon  surrender  of  this  certificate, 
and  is  entitled  to  the  dividends  and  is  subject  to  the  conditions 
printed  on  the  back  of  this  certificate  and  the  constitution  and 
by-laws  of  the  association." 

The  certificate  bore  the  following  endorsement:  "The 
stock  represented  by  this  certificate  is  entitled  to  semi- 
annual dividend  of  three  per  cent  on  amount  paid  there- 
for, which  will  be  deducted  from  profits  earned  on  stock, 
balance  being  credited  on  stock  represented  by  this  cer- 
tificate. When  amount  to  credit  of  stock  equals  |100  per 
share,  stock  is  matured,  and  holder  may  withdraw  same 
by  surrender  of  this  certificate,  properly  endorsed,  and 
receive  $100  per  share  therefor.  Holder  may  surrender 
stock  by  giving  thirty  days'  notice  any  time  after  one 
year,  and  receive  full  amount  paid  and  portion  of  profi^ts 
equal  to  earned  and  unpaid  dividends  thereon.  Board  of 
directors  reserve  right  to  call  in,  cancel  and  pay  off  cer- 
tificates anytime  by  giving  person  to  whom  issued  thirty 
days'  notice  by  mail,  at  post  last  known,  and  by  paying 
him  withdrawal  value.  After  expiration  of  such  notice 
stock  represented  by  this  certificate  will  not  be  entitled 
to  further  dividends,  whether  presented  for  redemption 
or  not." 

Each  of  these  certificates  was  issued  upon  the  pay- 
ment to  the  association  of  850.  The  holders  now  say 
that  the  association  had  no  authority,  under  the  law,  to 
issue  them.  In  other  words,  they  contend  that  a  build- 
ing and  loan  association,  under  the  statute  of  this  State, 
cannot  lawfully  issue  paid-up  stock;  and  from  that  pre- 
mise they  conclude  that  they  themselves  may  repudiate 
the  validity  of  the  stock,  and  to  the  extent  of  the  money 
paid  therefor  they  should  be  treated  as  preferred  credit- 
ors of  the  association.     If  it  be  true  that  the  association 
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had  no  authority  of  law  to  issu^  the  stock  it  is  equally 
true  that  th^  holders  of  that  stock  had  no  right  or  au- 
thority of  law  to  accept  it,  and  if  they  were  claiming  any 
benefit  therefrom,  other  stockholders  might,  with  pro- 
priety, question  the  legality  of  the  transaction.  But  the 
holders  of  that  stock  are  in  the  anomalous  position  of 
themselves  repudiating  its  validity,  and  thereby  seek  to 
obtain  an  advantage  over  those  who  are  legal  stock- 
holders of  the  association.  It  seems  to  us  unreasonable 
to  say  that  these  stockholders  may  be  allowed  to  assert 
the  illegality  of  the  action  of  the  building  association  to 
which  they  themselves  were  parties,  and  at  the  same 
time,  by  reason  of  that  illegality,  place- themselves  in 
a  better  position  than  they  would  have  been  had  their 
stock  been  valid.  They  bought  paid-up  stock  and  paid 
for  it.  No  one  is  questioning  their  right  to  the  benefit  of 
that  stock,  and  clearly  they  cannot  be  heard  to  do  so. 

In  case  the  whole  of  this  paid-up  stock  shall  not  be 
considered  as  a  preferred  indebtedness,  plaintiffs  in  error 
ask  the  court  to  hold  that  the  holders  thereof  be  charged 
with  monthly  dues  on  the  amount  of  their  stock  from  its 
date,  so  that  they  may  be  placed  upon  an  equal  footing 
with  other  stockholders  as  to  that  part,  and  as  to  any 
excess  they  be  declared  creditors  of  the  association  and 
paid  in  full.  In  other  words,  their  contention  is,  that  if 
the  whole  of  their  stock  cannot  be  paid  in  full  as  a  pre- 
ferred indebtedness,  part  of  it  may  be.  Certainly  no 
good  reason  appears  why  the  holders  of  paid-up  stock 
should  be  entitled  to  any  more  advantage  as  to  this  ex- 
cess than  they  would  be  as  to  the  whole  of  the  stock. 

The  judgment  of  the  Appellate  Court  affirming  the 
decree  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Boggs,  having  passed  upon  this  case  in 
the  Appellate  Court  for  the  Third  District,  took  no  part 
in  the  decision  of  the  case  in  this  court. 


Digiti 


zed  by  Google 


Dec  '97.]        Chicago  City  Ry.  Co.  v,  Taylou,  49 


170      49 

The  Chicago  City  Railway  Company  ^J^ 


no 


William  Taylor. 
Opinion  filed  November  i,  1S97 — Rdiearing  denied  December  21, 1807. 

1.  Appeals  and  errors— wj/w^  not  error  for  court  to  refuse  insti-uc- 
tion  directing  a  verdict.    An  instruction  directing^  a  verdict  may  be    ^^ 
refused  where  other  instructions  have  been  given  for  the  same     \iOa  '^^ 
party  which  submit  the  case  to  the  jury  for  their  consideration. 

2.  Sam:e— Appellate  Courtis  affirmance  is  final  upon  facts.  In  suits 
at  law  the  judgement  of  the  Appellate  Court  affirming  that  of  the 
trial  court  conclusively  settles  all  controverted  questions  of  fact. 

3.  Trial — court  must  refuse  peremptory  instruction  when  evidence  tends 
to  prove  the  plaintiffs  case,  In  actions  for  negligence  an  instruction 
directing  a  verdict  for  the  defendant  is  properly  refused  when 
there  is  evidence  tending  to  show  due  care  on  the  part  of  the  plain- 
tiff and  negligence  by  the  defendant. 

4.  Special  interrogatories— ic/ioi  special  interrogntories  are  prop- 
erly refused.  Where  one  of  the  controlling  questions  in  a  case  is 
whether  the  plaintiff  was  exercising  due  care  for  his  safety,  which 
question  is  fairly  submitted  to  the  jury  by  a  special  interrogatory, 
other  interrogatories  as  to  whether  particular  acts  of  the  plaintiff 
show  the  exercise  of  due  care  may  be  refused. 

5.  Practice— Sup)'eme  Court  may  refuse  to  consider  questions  raised 
in  reply  brief.  The  Supreme  Court  may  refuse  to  consider  questions 
raised  by  the  appellant  for  the  first  time  in  his  reply  brief. 

6.  Damages — extent  to  which  **mental  suffering"  is  an  element  of  dam- 
age. Mental  suffering,  attending  or  arising  from  the  Injury  received, 
is  regarded  as  part  of  the  injury,  for  which  compensation  may  be 
allowed  by  the  jury;  but  injured  feelings  which  might  arise  In  the 
mind,  not  part  of  the  pain  naturally  attending  the  Injury,  cannot 
be  regarded  as  an  element  of  damage. 

7.  Pleading — general  damages  need  not  be  specially  alleged.  Such 
mental  suffering  as  Is  properly  an  element  of  damage  is  of  the 
character  termed  "general  damages,"  being  those  which  neces- 
sarily flow  from  a  personal  Injury,  and  may  be  shown  under  the 
general  allegations  of  the  declaration. 

Chicago  City  Railway  Co.  v.  Taylor,  G8  111.  App.  613,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  W.  Clifford,  Judge, 
presiding. 

170-4 


Digitized  by 


Google 


50  Chicago  City  Ry.  Co.  v,  Taylor.         [170  HI. 

This  was  an  action  in  the  circuit  court  of  Cook  county 
brought  by  William  Taylor,  against  the  Chicago  City 
Railway  Company,  to  recover  for  a  personal  injury.  At 
the  time  of  the  accident,  September  1, 1892,  appellant  was 
operating  a  cable  street  car  line  on  State  street,  in  the 
south  division  of  the  city  of  Chicago,  which  line  crossed 
the  intersection  of  State  street  with  Adams  street  in  that 
city.  The  West  Chicago  Street  Railroad  Company  at  that 
time  operated  a  street  horse  car  line  on  Adams  street, 
which  line  crossed  and  intersected  the  tracks  of  appel- 
lant on  State  street.  Appellee  was  a  driver  on  one  of 
the  cars  of  the  West  Chicago  company,  and  while  driv- 
ing his  car  across  State  street,  towards  the  west,  it  was 
struck  by  one  of  appellant's  north-bound  cable  cars. 

The  declaration  charges,  in  substance;  that  defendant 
carelessly  and  negligently  drove  and  managed  its  cable 
car;  that  it  failed  to  give  any  signal  or  warning  of  its 
approach  to  the  crossing;  that  it  was  driven  at  an  undue, 
dangerous  and  excessive  rate  of  speed;  that  it  negligently 
failed  to  stop  or  slacken  the  speed  of  the  grip  car,  but 
drove  the  same  at  a  high,  undue,  excessive  and  dangerous 
rate  of  speed  upon  and  against  the  horse  car,  etc.  To  the 
declaration  the  defendant  pleaded  the  general  issue,  and 
on  a  trial  before  a  jury  the  plaintiff  obtained  a  verdict 
and  judgment  for  $15,000.  The  appellant  appealed  to 
the  Appellate  Court,  where  the  judgment  was  affirmed. 

W.  J.  Hynes,  and  H.  H.  Martin,  for  appellant. 

Frederick  St.  John,  and  Benjamin  P.  Richolson, 
(A.  W.  Browne,  of  counsel,)  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

In  appellant's  argument  filed  in  this  court  it  is  first 
contended  that  the  evidence  utterly  failed  to  establish 
appellee's  case,  and  it  was  therefore  error  to  refuse  ap- 
pellant's seventeenth  instruction,  which  was  as  follows: 
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"The  jury  are  instructed  that  the  evidence  in  this  case 
would  not  justify  a  verdict  for  the  plaintiff,  and  your 
verdict  must  be  for  the  defendant." 

The  defendant  did  not^upon  the  close  of  plaintiff's  evi- 
dence nor  at  the  close  of  all  the  evidence,  move  to  have 
the  case  taken  from  the  jur}^,  nor  did  it  ask  to  have  the 
jury  peremptorily  instructed  to  return  a  verdict  for  it, 
but,  on  the  other  hand,  the  defendant  requested  the  court 
to  give,  and  the  court  did  give,  sixteen  instructions,  which 
assumed  that  the  questions  of  fact  necessary  to  make  out 
a  case  in  favor  of  plaintiff  were  properly  before  the  jury. 
Where  instructions  have  been  given  at  the  request  of  a 
party  which  assume  the  existence  of  facts  necessary  to 
make  out  a  case  in  favor  of  the  opposite  party,  it  is  not 
error  for  the  court  to  refuse  an  instruction  like  the  one 
here  involved.  A  similar  question  arose  in  Peirce  v.  Walters^ 
164  111.  560,  and  it  was  there  said  (p.  565):  "In  other  words, 
defendants  submitted  the  case  to  the  jury  for  their  de- 
termination upon  the  facts,  thereby  conceding  that  there 
was  a  question  for  their  decision.  The  refusal  of  the  in- 
struction, when  asked  upon  the  final  submission  of  the 
case,  was  proper,  because  it  sought  to  take  away  from 
the  jury  all  questions  of  fact,  and  require  them  to  de- 
termine, as  a  matter  of  law,  that  there  was  no  evidence 
before  them  tending  to  support  the  plaintiff's  cause  of 
action.  If  the  defendants  desired  the  court  to  pass  upon 
the  legal  question  as  to  whether  or  not  there  was  any 
testimony  before  the  jury  tending  to  prove  the  plaintiff's 
case,  and  to  bring  that  question  before  this  court  for  re- 
view as  a  question  of  law,  they  should  have  asked  to  have 
the  case  withdrawn  from  the  jury  before  the  final  sub- 
mission." 

But  even  if  the  question  attempted  to  be  raised  had 
been  properly  presented  by  appellant  the  ground  urged 
for  a  reversal  of  the  judgment  could  not  be  sustained. 
If  no  evidence  whatever  had  been  introduced  tending  to 
prove  that  plaintiff  was  in  the  exercise  of  ordinary  care, 
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or  if  there  was  no  evidence  of  negligence  on  the  part  of 
the  defendant,  it  might,  and  doubtless  would,  have  been 
the  duty  of  the;  court,  on  application,  to  direct  the  jury 
to  find  for  the  defendant.  Bat  such  was  not  the  case. 
We  shall  not  stop  here  to  review  the  evidence.  It  is 
sufficient,  however,  to  say  there  was  evidence  tending  to 
prove  ordinary  care  on  behalf  of  plaintiff  and  evidence 
tending  to  prove  negligence  on  the  part  of  the  defendant, 
and  such  being  the  case,  it  was  the  duty  of  the  court  to 
leave  it  to  the  jury  to  determine  the  weight  of  the  evi- 
dence and  return  a  verdict  accordingly.  That  has  been 
done,  and  the  plaintiff  recovered  a  judgment  in  the  cir- 
cuit court.  Whether  that  judgment  was  supported  by 
the  evidence  was  a  question  which  the  appellant  might 
properly  contest  in  the  Appellate  Court,  but  when  appel- 
lant was  defeated  there  and  the  judgment  was  afl&rraed 
in  the  Appellate  Court,  ajl  controversy  over  the  facts 
was  ended,  the  judgment  of  that  court  being  founded  on 
the  facts. 

Appellant  has  filed  here  a  long  brief  and  argument, 
in  which  the  facts  involved  in  the  case  have  been  elabo- 
rately discussed;  but  we  shall  not  follow  appellant  in  the 
discussion,  as  that  question  is  not  here  for  our  determi- 
nation. 

It  is  next  contended  on  behalf  of  appellant  that  the 
trial  judge  erred  in  refusing  to  propound  to  the  jury  the 
second,  third,  fourth,  fifth,  sixth  and  seventh  special  in- 
terrogatories asked  by  defendant.    They  were  as  follows: 

**iS'tro«(Z— Could  the  plaintiff,  after  entering  upon  the 
north-bound  track  on  the  occasion  in  question,  have  es- 
caped the  collision  with  the  grip-car  by  the  exercise  of 
reasonable  and  ordinary  care  on  his  part  in  the  driving 
of  his  team  and  the  mauiigement  of  his  car?" 

The  third  was  like  the  second,  except  that  the  word 
**avoided''  was  used  instead  of  the  word  "escaped, "^before 
the  words  "the  collision." 
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''Fourth— Ought  the  plaintiff,  on  the  occasion  in  ques- 
tion, in  the  exercise  of  reasonable  and  ordinary  care  un- 
der the  facts  and  circumstances  appearing"  in  evidence, 
to  have  allowed  the  g-rip-train  to  pass  by  before  entering 
upon  the  north-bound  track? 

*'Fifth — Ought  the  plaintiff,  on  the  occasion  in  ques- 
tion, in  the  exercise  of  reasonable  and  ordinary  care  un- 
der the  facts  and  circumstances  appearing  in  evidence, 
after  entering  the  north-bound  track  to  have  hastened 
his  car? 

''Sixth — Was  the  plaintiff  g'uilty  of  a  want  of  ordinary 
and  reasonable  care  in  entering  upon  the  north-bound 
track  ahead  of  the  cable  train,  under  the  facts  and  cir- 
cumstances appearing  in  evidence? 

"Seventh — Was  tlie  plaintiff  guilty  of  a  want  of  reason- 
able and  ordinary  care,  on  the  occasion  in  question,  in 
not  driving-  faster  than  he  did  after  entering  upon  the 
north-bound  track,  under  the  facts  and  circumstances 
appearing  in  evidence ?" 

While  the  court  refused  the  foregoing  interrogatories 
the  following  was  given: 

"Eighth — Could  the  plaintiff,  Taylor,  by  the  exercise 
of  reasonable  and  ordinary  care  and  watchfulness  on  his 
part,  have  avoided  the  collision  in  question?" 

The  Appellate  Court  held  that  all  of  the  refused  inter- 
rogatories were  embodied  in  No.  8,  which  was  given,  and 
we  are  inclined  to  the  opinion  that  the  court  was  correct. 
It  is  manifest  that  the  real,  important  and  controlling 
question  in  the  case  was  whether  the  plaintiff,  in  driving 
the  horse  car  across  the  track  of  appellant,  exercised 
ordinary  care  to  avoid  the  collision  which  resulted  in  his 
injury.  If  that  question  was  fairly  submitted  in  inter- 
rogatory No.  8  there  was  no  necessity  for  propounding 
other  questions  to  the  jury  which  might  have  a  near  or 
remote  bearing  on  the  question.  Had  the  jury  found,  in 
answer  to  interrogatory  No.  8,  that  Taylor,  by  the  exer- 
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cise  of  reasonable  and  ordinary  care,  could  have  avoided 
the  collision,  and  so  returned  in  the  verdict,  that  would 
have  been  an  end  of  the  case.  So,  also,  a  finding  that 
Taylor,  by  the  exercise  of  reasonable  and  ordinary  care, 
could  not  have  avoided  the  collision,  would  seem  to  be 
conclusive  on  the  question  of  plaintiff's  neg"lig^ence.  So 
far,  then,  as  the  question  of  nej^ligence  of  the  plaintiff  or 
the  question  of  the  exercise  of  ordinary  care  on  his  part 
may  be  involved,  the  interrogatory  propounded  covered 
all  that  was  involved,  and  while  the  other  interrogatories 
may  have  some  remote  bearing  on  the  question  and  might 
have  elicited  evidentiary  facts,  we  do  not  think  the  court 
erred  in  refusing  them. 

A  similar  question  arose  in  Chicago  and  Northwestern 
Railway  Co.  v.  Dunleavy,  129  111.  132.  There,  as  here,  the 
question  involved  was  whether  the  person  injured  had 
exercised  ordinary  care  for  his  safet3\  Counsel  for  the 
railway  company  requested  the  court  to  submit  to  the  jury 
the  following  interrogatory:  "What  precaution  did  the 
deceased  take  to  inform  himself  of  the  approach  of  the 
train  which  caused  the  injury?"  The  court  refused  the  in- 
terrogatory as  asked,  but  modified  it  to  read  as  follows: 
"Was  the  deceased  exercising  reasonable  care  for  his  own 
safety  at  the  time  he  was  killed?"  The  ruling  of  the  court 
on  the  modification  was  sustained.  It  was  there  said 
(p.  146):  "The  ultimate  fact  which  it  was  incumbent  upon 
the  i^laintiff  to  prove,  and  which  the  defendant  sought 
to  disprove,  was,  that  the  deceased,  at  the  time  he  was 
killed,  was  in  the  exercise  of  due  care.  That  was  one  of 
the  issues  made  by  the  pleadings,  and  it  was  one  of  the 
ultimate  facts  upon  which  the  plaintiff^s  right  to  recover 
necessarily  depended.  What  the  deceased  did  to  inform 
himself  of  the  ai)proach  of  the  train  was  material  only  as 
tending  to  show  reasonable  care  on  his  part  or  the  want 
of  it.  His  acts  in  that  behalf,  then,  whatever  they  may 
have  been,  were  facts  which  were  merely  evidential  in 
their  nature,  and  while  they  doubtless  would  have  had  a 
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tendency  to  prove  reasonable  care  or  the  contrary,  there 
were  none  of  them,  so  far  as  the  evidence  shows,  which 
would  have  been  conclusive  of  that  question.  The  ques- 
tion, then,  as  submitted  by  the  defendant's  counsel,  sought 
to  obtain  a  finding  as  to  mere  probative  facts,  and  the 
court  therefore  properly  refused  to  require  the  jury  to 
answer  it." 

What  was  said  in  the  case  cited  applies  here.  The 
practice  of  submitting  a  large  number  of  interrogatories 
in  a  case  of  this  character  is  more  likely  to  confuse  a  jury 
than  lead  to  a  correct  result,  and  it  ought  not  to  be  en- 
couraged. 

It  is  next  claimed  that  the  court  erred  in  its  ruling  on 
the  evidence,  and  under  this  head  it  is  claimed  the  court 
erred  in  refusing  to  allow  P.  L.  Puller  to  answer  the  fol- 
lowing question:  "Mr.  Puller,  has  there  been  a  general 
custom  with  respect  to  priority  of  horse  cars  and  cable 
cars, — cable  trains, — at  points  where  they  intersect,  dur- 
ing your  connection  with  the  West  Division  Street  Rail- 
way Company?"  The  witness  had  only  been  connected 
with  the  railway  company  since  the  accident,  and  had 
no  knowledge  in  regard  to  the  existence  or  non-existence 
of  a  custom  at  the  time  the  accident  occurred,  and  for 
this  reason,  no  doubt,  the  court  held,  and  properly  so, 
that  his  evidence  was  incompetent.  The  witness  was  also 
asked  to  state  the  custom  of  other  roads  in  St.  Paul,  but 
the  court  held  the  evidence  inadmissible.  If  defendant 
relied  upon  a  general  custom,  proof  of  such  custom  should 
be  confined  to  the  time  and  place  of  the  accident,  and 
evidence  of  that  character  was  admitted  on  behalf  of  the 
respective  parties.  So  far,  therefore,  as  the  ruling  of  the 
court  on  this  branch  of  the  evidence  is  concerned  no  error 
was  committed. 

The  court  allowed  one  of  appellee's  witnesses  to  tes- 
tify that  the  cable  cars  were  run  at  the  usual  rate  of  speed 
on  the  morning  of  the  accident,  and  that  the  witness  did 
not  see  anything  unusual.     Whether  the  evidence  of  this 
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witness  was  competent  or  incompetent  was  of  but  little 
importance,  as  the  evidence  was  not  of  a  character  to 
injure  the  appellant. 

Objection  is  also  made  that  a  witness  was  allowed  to 
state  that  he  had  seen  cars  stopped  in  twenty  or  thirty 
feet,  which  were  running  at  the  usual  rate  of  speed.  We 
perceive  no  substantial  objection  to  the  evidence.  In- 
deed, after  a  careful  consideration  of  the  record  we  find 
no  substantial  error  in  the  ruling  of  the  court  on  the 
admission  or  exclusion  of  evidence. 

The  last  ground  relied  upon  to  reverse  the  judgment 
is,  that  the  court  erred  ip.  giving  plaintiff's  fifth  instruc- 
tion. Upon  an  examination  of  the  record  it  will  be  found 
that  this  question  was  not  raised  and  relied  upon  in  the 
argument  in  the  Appellate  Court,  nor  was  the  question 
relied  upon  in  appellant's  original  brief  filed  in  this  court, 
but,  on  the  other  hand,  the  question  was  raised  and  in- 
sisted upon  in  argument  for  the  first  time  in  the  repl/ 
brief  filed  in  this  court.  As  a  justification  for  not  raising 
the  question  at  an  earlier  date  appellant's  counsel,  in 
their  reply  brief,  say:  "The  rule  that  this  court  will  not 
ordinarily  consider  points  which  'are  first  made  in  a  reply 
brief  is  not  an  inflexible  rule,  and  will  not  be  applied 
when  those  points  are  (as  in  the  case  at  bar)  preserved 
in  the  record  and  assigned  for  error,  or  where  good  cause 
exists  for  not  so  applying  it." 

When  a  question  is  not  raised  in  the  argument  by  the 
appellant  until  he  files  his  reply  brief,  the  court  might 
properly  refuse  to  consider  the  question,  as  having  been 
presented  too  late.  But  in  this  case  appellee,  as  it  seems, 
appeared  and  filed  suggestions  in  reply  to  the  question 
raised  in  the  reply  brief,  and  as  both  parties  have  pre- 
sented their  views  in  regard  to  the  instruction  we  have 
concluded  to  consider  it. 

The  instruction  complained  of  in  substance  directed 
the  jury  that  in  determining  the  amount  of  damages  which 
the  plaintiff  is  entitled  to  recover,  the  jury  have  the  right 
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to,  and  should,  take  into  consideration  the  permanent 
disability,  if  any,  caused  by  said  injuries,  and  any  future 
bodily  and  mental  pain  or  suffering,  if  any,  that  the  jury 
may  believe,  from  the  evidence,  the  plaintiff  will  sustain 
by  reason  of  injuries  received.  The  objection  to^the  in- 
struction is,  that  it  authorizes  a  recovery  for  future  men- 
tal pain  or  suffering. 

The  question  as  to  a  recovery  for  physical  and  mental 
pain  is  not  entirely  new  in  this  court.  In  Indianapolis  and 
St.  Louis  Railroad  Co.  v.  Stables,  62  111.  313,  an  instruction 
was  challenged  which  informed  the  jury  that  they  might 
take  into  consideration  pain  and  anguish  of  mind  conse- 
quent on  such  injury,  but  the  instruction  was  sustained. 
It  is  there  said  (p.  320):  *lt  is  the  mind  tbat  either  feels 
or  takes  cognizance  of  physical  pain,  and  hence  there  is 
mental  anguish  or  suffering  inseparable  from  bodily  in- 
jury. *  *  *  The  mental  anguish  which  would  not  be 
proper  to  be  considered  is,  where  it  is  not  connected  with 
the  bodily  injury,  but  was  caused  by  some  mental  concep- 
tion not  arising  from  the  physical  injury."  In  Hannibal 
and  St  Joseph  Railroad  Go,v,  Martin,  111  111.  219,  the  jury 
were  instructed  that  *W  determining  the  amount  of  dam- 
ages the  plaintiff  is  entitled  to  recover  in  this  case,  if 
any,  the  jury  have  a  right  to,  and  they  should,  take  into 
consideration  all  the  facts  and  circumstances  in  evidence 
before  them,  the  nature  and  extent  of  the  plaintiff's  phys- 
ical injuries,  if  any,  testified  cibout  by  the  witnesses  in 
this  case,  her  suffering  in  body  and  mind,  if  any,  result- 
ing from  such  injuries,  and  also  such  prospective  suffering 
and  loss  of  health,  if  any,  as  the  jury  may  believe,  from 
all  the  evidence,  *  *  *  she  has  sustained  or  will  sus- 
tain by  reason  of  such  injuries."  The  court  held  the  in- 
struction correct,  and  said  (p.  232):  "Where  suffering  in 
body  and  mind  is  the  result  of  injuries  caused  by  negli- 
gence, it  is  proper  to  take  them  into  consideration  in 
estimating  the  amount  of  damages."  See,  also,  City  of 
CJiicago  v.  McLean,  133  111.  148,  where  the  Stables  case,  supra. 
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was  cited  and  approved;  also  Central  Railway  Co.  v.  Ser- 
fass,  153  111.  379. 

In  a  case  of  this  character  we  are  inclined  to  the  opin- 
ion that  the  rule  established  by  the  cases  cited  is,  that 
any  physical  and  mental  suffering  attending*  or  arising 
from  the  injury  received  may  be  regarded  as  a  part  of  the 
injury,  and,  as  such,  a  proper  subject  of  compensation; 
but  injured  feelings  which  might  arise  in  the  mind,  result- 
ing from  the  injury,  not  being  a  part  of  the  pain  naturally 
attending  the  injury,  cannot  be  regarded  as  an  element 
of  damage. 

•  Counsel  for  appellant  have  cited  Bovee  v.  Toion  of  Dan- 
ville, 53  Vt.  183.  In  that  case  an  action  was  brought  against 
the  town  to  recover  for  an  injury  resulting  in  a  miscar- 
riage of  the  plaintiff.  In  the  discussion  of  the  question 
of  damages  the  court  said:  "The  plaintiff  was  entitled  to 
recover  all  damages  that  were  naturally  and  legitimately 
consequent  upon  the  negligence  of  the  town.  If  the  vio- 
lence done  her  person  resulted  in  the  miscarriage,  that 
was  a  legitimate  result  of  such  negligence.  Any  physical 
or  mental  suffering  attending  the  miscarriage  is  a  part  of 
it  and  a  proper  subject  of  compensation.  *  *  ♦  Any 
injured  feelings  following  the  miscarriage,  and  not  a  part 
of  the  pain  naturally  attending  it,  are  too  remote."  Prom 
the  foregoing  quotation  it  seems  plain  that  the  rule  laid 
down  in  the  case  cited  is  in  harmony  with  the  doctrine 
declared  by  this  court  in* the  cases  supra. 

Other  cases  have  been  cited  by  appellant,  but  it  will 
not  be  necessary  to  refer  to  them  here,  as  the  question  has 
been  substantially  settled  by  the  decisions  of  this  court 
against  appellant's  view  in  the  cases  cited  supra. 

It  is  also  claimed  that  the  instruction  was  erroneous 
upon  the  ground  that  no  allegation  or  claim  as  to  mental 
suffering  is  made  in  the  declaration.  This  question  was 
settled  in  City  of  Chicago  v.  McLeatiy  133  111.  148,  where  it  was 
held  that  those  damages  which  necessarily  result  from 
the  injury  are  termed  "general,"  and  may  be  shown  under 
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the  general  allegfations  of  the  declaration;  that  only  those 
damages  which  are  not  the  necessary  result  of  the  injury, 
and  which  are  termed  "sj^ecial,"  are  required  to  be  stated 
specially  in  the  declaration. 

We  do  not  regard  the  instruction  complained  of  erro- 
neous or  calculated  to  mislead  the  jury. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judfjmen t  affirmed. 


Henry  Mueller 

V, 


The  Moredock  and  Ivy  Landing  Drainage  District. 

Opinion  filed  November  8^  1S07 — EeJmiring  denied  December  5, 1S97. 

The  principal  questions  involved  in  this  case  have  been  decided 
in  the  case  of  Winkelmann  v.  Moredock  and  Ivy  Landing  Drainage  Dis- 
trict, {ante,  p.  37,)  and  the  decision  in  that  case  must  control  here. 

Appeal  from  the  County  Court  of  Monroe  county;  the 
Hon.  William  P.  Early,  Judge,  presiding^. 

Joseph  W.  Rickert,  for  appellant. 

Travous  &  Warnock,  for  appellee. 

Per  Curiam:  While  the  record  in  this  case  is  not  in 
all  respects  the  same  as  the  record  in  Winkelmann  v.  More- 
dock  and  Ivy  Landing  Drainage  District,  {ante,  p.  37,)  still  the 
principal  questions  in  both  cases  are  the  same,  involving 
the  validity  of  the  special  assessment  mentioned  in  the 
record,  and  that  assessment  having  been  declared  invalid 
in  that  case  the  same  result  must  follow  in  the  case  at 
bar.  Following  that  decision  the  judgment  in  this  case 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Yto  ^  Ansley  Hitz 

170       '60  ^' 

213     >  15  OlAP  H.  AhLGREN. 

218     »  17 

,170       60        Opinion  filed  November  i,  i5i>7 — Rehearing  denied  December  14%  1897. 

1.  Evidence — rule  as  to  presumption  of  death  from  seven  years*  ab- 
sence stated.  The  absence  of  a  person  for  seven  years  from  his  usual 
place  of  abode  or  resort,  of  whom  no  account  can  be  given  and  from 
whom  no  intelligence  has  been  received  during  that  time,  raises 
the  presumption  that  he  is  dead. 

2.  Same— to  raise  presumption  of  deaths  absence  must  be  from  usual 
place  of  abode.  The  mere  absence  of  a  person  from  a  place  where 
his  relatives  reside,  not  his  own  residence,  and  the  failure  of  his 
relatives  to  receive  letters  from  him  for  a  period  of  seven  years, 
are  not  of  themselves  sufficient  to  raise  presumption  of  death. 

3.  Same  —iohat  must  be  sJwion  to  raBte  presumption  of  death.  In  order 
to  raise  the  presumption  of  death  of  a  person  after  seven  years' 
absence,  there  must  be  evidence  of  diligent  inquiry  at  his  last  place 
of  residence,  and  among  his  relatives,  and  any  other  persons  who 
would  probably  have  heard  from  him  were  he  living. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Appellant  filed  his  bill  in  the  Superior  Court  of  Cook 
county  to  establish  title  to  an  undivided  two-thirds  of  lot 
123,  in  Hull's  subdivision  to  Chicago,  alleging  the  destruc- 
tion of  the  original  records  by  the  fire  of  1871.  The  bill 
proceeded  upon  the  theory  that  one  John  Phalen  was  the 
owner  of  this  lot  in  1870,  and  that  he  had  been  absent 
and  not  heard  from  for  seven  years,  and  therefore  a  pre- 
sumption of  his  death  had  arisen.  On  this  presumption 
appellant  had  obtained  quit -claim  deeds  from  four  of  the 
six  alleged  brothers  and  sisters  of  Phalen,  and  claimed 
title  to  an  undivided  two-thirds  of  the  lot  in  question. 
The  answer  of  appellee  denied  the  death  of  John  Phalen 
or  that  the  parties  executing  the  quit-claim  deeds  had 
any  interest  whatever  in  the  property,  and  set  up  that  in 
1887  one  Leonard  C.  Stebbins  filed  a  bill  under  the  Burnt 
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Records  act,  in  the  Superior  Court  of  Cook  county,  claim- 
ing color  of  title  acquired  in  good  faith  to  this  lot,  to- 
gether with  payment  of  taxes  for  seven  successive  years, 
and  thereafter  took  possession  of  the  property;  that  a 
decree  was  entered  on  said  bill  establishing  and  confirm- 
ing title  in  Stebbins,  who  afterwards,  by  deed,  conveyed 
to  appellee. 

The  only  witness  called  upon  to  testify  in  this  case 
was  one  Bridget  Cullen,  for  complainant  below,  who  rep- 
resented herself  to  be  a  sister  of  John  Phalen.  Some  ques- 
tion arose  as  to  the  names  of  the  parties  conveying  to 
appellant,  all  of  whom  executed  their  deeds  under  the 
names  of  Phelan.  It  developed,  however,  from  the  tes- 
timony of  this  one  witness,  that  John  Phalen  was  not  a 
resident  of  Chicago.  He  made  his  home  in  St.  Louis,  New 
Orleans  and  Indian  Territory,  and  only  occasionally  vis- 
ited Chicago,  the  last  time  being  about  the  time  of  the 
Chicago  fire.  The  witness  testified  she  heard  from  him 
once  or  twice  within  a  year  after  that  time,  and  then  com- 
munication ceased.  It  seems,  however,  that  she  is  unable 
to  read  or  write  or  in  any  way  to  carry  on  a  correspond- 
ence. The  other  heirs  were  scattered  in  different  parts 
of  the  country.  After  the  Chicago  fire  the  lot  had  appar- 
ently been  abandoned,  and  no  attention  paid  to  it  by  any 
one  except  appellee  and  his  grantors,  until  the  procure- 
ment of  these  quit-claim  deeds  by  appellant,  in  1893. 

On  this  evidence  the  Superior  Court  of  Cook  county, 
at  the  close  of  complainant's  testimony,  allowed  the  mo- 
tion of  defendant  below  and  entered  a  decree  dismissing 
the  bill.  A  motion  to  set  aside  this  decree  and  grant  a 
rehearing  was  subsequently  granted,  and  appellant  was 
permitted  to  show  an  unavailing  search  for  John  Phalen 
in  New  Orleans.  The  Superior  Court  still  retained  the 
same  view  of  the  case  after  the  rehearing  and  entered  a 
decree  dismissing  the  bill,  from  which  an  appeal  is  prose- 
cuted to  this  court  seeking  to  reverse  that  decree. 
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Oliver  &  Mecartney,  for  appellant: 

The  absence  of  a  party  for  seven  years,  without  any 
intelligence  being"  received  of  him  within  that  time,  raises 
the  presumption  that  he  is  dead,  and  the  jury,  on  proof 
of  such  absence,  have  a  right  to  presume  his  death.  Whit- 
ing V.  Nicoll,  46  111.  230. 

At  the  expiration  of  seven  years  the  presumption  of 
death  arises  by  law,  so  that  the  absentee  is  to  be  treated 
and  accounted  as  dead,  just  as  the  common  law  regarded 
him  as  living  until  death  was  proved.  In  neither  case 
is  life  or  death  actually  proved,  but  he  is  accounted  as 
living  until,  by  reason  of  his  absence,  he  is  presumed  to 
be  dead;  and,  as  a  matter  of  right  and  of  equity,  the  re- 
lations of  parties  affected  by  his  life  or  death  are  to  be 
determined  by  these  technical  presumptions.  Eeedy  v. 
Millizen,  155  111.  636. 

The  reputation  or  general  family  belief  of  death  is  one 
of  the  most  ancient  and  well-recognized  doctrines^of  the 
rule  of  evidence.  Buller's  Nisi  Prius  Cases,  294, 295;  Van- 
Sickle  V.  Gibson,  40  Mich.  170;  1  Taylor  on  Evidence,  sec. 
642;  Wharton  on  Crim.  Evidence,  (9th  ed.)  sec.  245;  Mason 
V.  Fuller,  45  Vt.  29;  1  Wharton  on  Evidence,  sec.  223;  lietty 
V.  Nail,  6  Irish  C.  L.  17;  1  Greenleaf  on  Evidence,  sec.  104, 
note  a. 

G.  Prank  White,  for  appellee: 

A  mere  failure  to  hear  from  a  person  for  seven  years, 
who  resided,  when  last  heard  from,  in  a  distant  city,  does 
not  raise  the  presumption  of  death.  Lawson  on  Evidence, 
214;  3IcRee  v.  Copelin,  2  Cen.  L.  J.  813. 

An  absence  of  seven  years  or  more  from  the  estab- 
lished residence  of  a  party  must  be  proved  before  the  pre- 
sumption of  his  death  can  be  raised.  Stinchfield  v.  Emerson, 
52  Me.  465. 

When  a  person  is  once  shown  to  be  living,  the  bur- 
den of  i)roof  lies  upon  the  party  who  asserts  the  death. 
1  Greenleaf  on  Evidence,  (15th  ed.)  sec.  41. 
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The  presumption  of  life  of  a  person  once  shown  to 
be  living"  continues  until  the  contrary  is  shown.  Duke  of 
Cumberland  v.  Graves,  9'  Barb.  595;  Letts  v.  Brooks,  H.  &  D. 
Supp.  36. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

The  principal  question  presented  by  this  record  is 
-whether  or  not  there  was  such  a  lej^al  presumption  of 
the  death  of  John  Phalen,  the  former  owner  of  this  lot,  as 
would  entitle  his  heirs  to  make  conveyances  of  the  prop- 
erty. The  rule  in  this  State  is,  that  the  absence  of  a  per- 
son for  seven  years  from  his  usual  place  of  abode  or  resort, 
and  of  whom  no  account  can  be  g^iven  and  from  whom 
no  intelligence  has  been  received  within  that  time,  raises 
the  presumption  that  he  is  dead.  (Whiting  v.  NicoU,  46  111. 
230.)  In  this  case  it  does  not  appear  that  the  usual  place 
of  residence  of  John  Phalen  was  in  Chicago.  He  was  a 
horse-shoer  by  trade,  and  had  resided  in  the  Indian  Ter- 
ritory a  number  of  years;  had  engaged  in  working  at  his 
trade  in  the  army  through  the  war;  had  lived  in  New 
Orleans,  and,  as  probably  shown  by  the  testimony,  also  in 
St.  Louis.  The  mere  facts  that  he  was  absent  from  Chi- 
cago, and  that  one  relative  living  in  Chicago,  who  could 
neither  read,  write  nor  carry  on  a  correspondence,  had  re- 
ceived no  letters  from  him,  were  not  sufficient,  under  the 
law,  to  raise  the  presumption  of  his  death.  It  does  not 
appear  from  this  evidence  that  other  brothers  and  sisters 
were  not  in  correspondence  with  him,  nor  does  it  appear 
that  he  was  absent  from  the  place  where  he  had  lived  in 
St.  Louis  or  in  the  Indian  Territory.  It  is  only  attempted 
to  be  shown  by  the  deposition  introduced  after  the  first 
decree  of  the  court  was  rendered,  that  he  could  not  be 
found  in  New  Orleans. 

In  order  to  enforce  the  presumption  of  death  of  a 
person  after  an  absence  of  seven  years,  there  must  be 
evidence  of  diligent  inquiry  at  the  j)erson's  last  place  of 
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residence,  and  among-  his  relatives,  and  any  others  who 
probably  would  have  heard  from  him,  if  living^.  {Hancock 
V.  American  Life  Ins,  Co,  62  Mo.  26;  2  Greenleaf  on  Evi- 
dence, (15th  ed.)  sec.  278/;  Wentworth  v.  Wentworth,  71  Me. 
72;  Bailey  v.  Bailey,  36  Mich.  182;  Whiting  v.  NicoU,  supra.) 
Long"  absence  alone,  no  matter  how  long  continued,  is  not 
sufficient  to  raise  the  presumption  of  death.  There  must 
be  shown  an  absence  of  seven  years  or  more  from  the  es- 
tablished residence  of  the  party,  before  the  presumption 
of  death  can  be  raised.  {Stinchfield  v.  Emerson,  52  Me.  465.) 
There  is  in  most  States  an  almost  entire  uniformity  of 
authority  on  this  question.  We  hold,  therefore,  that  mere 
absence  of  a  person  from  a  place  w^here  his  relatives  re- 
side, but  which  is  not  his  own  residence,  and  mere  failure 
on  the  part  of  his  relatives  to  receive  letters  from  him 
for  a  period  of  seven  years,  are  not  of  themselves  suffi- 
cient to  raise  a  presumption  of  death.  The  absence  must 
be  from  his  usual  place  of  abode  or  resort. 

In  this  case  the  trial  court  heard  the  evidence  in  open 
court,  and  had  a  better  opportunity  to  judg^e  of  the  credi- 
bility of  the  witnesses.  The  finding*  of  the  trial  court  in 
a  case  of  this  kind  is  entitled  to  great  weight,  and  to 
authorize  a  reversal  it  must  appear  there  was  error  of 
fact  in  its  finding,  and  that  such  error  was  clear  and  pal- 
pable. Coari  v.  Olsen,  91.111.  273;  Baker  v.  Eockabrand,  118 
id.  365;  Johnson  v.  Johnson,  125  id.  510;  Voss  v.  Venn,  132  id. 
14;  Kusch  v,Kusch,  143  id.  353;  Allen  v.  Ilickey,  158  id.  362; 
Ellis  V.  Ward,  137  id.  509. 

There  is  no  cause  shown  by  this  record  why  the  decree 
of  the  Superior  Court  of  Cook  count}^  should  be  reversed, 
and  it  is  affirmed.  Decree  affirmed. 
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Arvilla  L.  Madison  et  at.  Iso  4^| 
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W.  E.  Lahmon  et  al.  170      65 
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Opinion  filed  November  i,  1897^Eefiearing  denied  December  10^  1897. 

1.  Reial  property — tenant  in  common,  as  to  his  sharCy  owns  entire  and 
separaU  estate.  A  tenant  in  common  is,  as  to  his  individual  share, 
the  owner  of  an  entire  and  separate  estate! 

2.  Perpetuities-— rule  against  perpetuities  stated.  No  interest  sub- 
ject to  a  condition  precedent  is  good  unless  the  condition  must  be 
fulfilled,  if  at  all,  within  twenty-one  years  after  some  life  in  being 
at  the  creation  of  the  interest. 

3.  Same— remoten€.ss  of  provision  of  will  determined  from  time  of  testa- 
tor's  death.  The  time  of  the  testator's  death  is  the  true  period  from 
which  to  determine  the  remoteness  of  provisions  of  his  will. 

4.  Same — life  estate  vesting  within  time  limited  by  rule  against  perpetui- 
ties may  eadend  beyond  it.  A  life  estate  is  good  if  it  vests  within  the 
time  limited  by  the  rule  against  perpetuities,  although  it  may  con- 
tinue beyond  that  time. 

5.  Same — estate  may  become  vested  though  right  of  enjoyment  is  post- 
poned. A  contingent  remainder  is  good  if  it  vests  within  the  time 
limited  by  the  rule  against  perpetuities,  although  the  right  of  en- 
joyment be  postponed  beyond  that  time,  as  the  rule  against  per- 
petuities does  not  apply  to  vested  remainders. 

6.  Wills — use  of  word  **parent"  confines  word  'Hssue"  to  children.  The 
meaning  of  the  word  "issue,"  when  used  with  reference  to  the  par- 
ent, as  where  the  "issue"  is  to  take  the  share  of  a  deceased  parent, 
is  confined  to  the  children  of  the  taker. 

7.  Sabie — when  provision  of  will  creates  a  contingent  remainder.    A 

devise  of  property  arbitrarily  divided  into  twenty-nine  shares,  to  ' 

seventeen  persons,  each  taking  a  life  estate  in  his  respective  share, 
with  remainder  in  fee,  upon  the  death  of  all  the  life  tenants,  to  the 
testator's  grandchildren,  share  and  share  alike,  creates  a  contin- 
gent remainder,  which  cannot  vest  until  the  death  of  the  last  sur- 
viving life  tenant. 

8.  Remainders— conftngfent  remainder  perishes  unless  it  veMs  before 
preceding  estate  terminates.  Unless  a  contingent  remainder  becomes 
vested  before  the  determination  of  the  preceding  estate  it  must 
perish,  and  can  never  come  into  possession. 

9.  Same — when  life  estate  terminates  before  contingent  remainder  limited 
thereon  vests,  property  passes  to  heirs.  Where  a  life  estate  terminates 
before  a  contingent  remainder  limited  thereon  becomes  vested, 
the  property  passes  in  reversion  to  the  heirs-at-law  of  the  testator 
at  the  time  of  the  determination  of  the  life  estate, 
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10.  Saue— estate  limited  on  contingency  may  fail  (w  to  one  part  and  take 
effect  as  to  another.  Where  a  preceding  estate,  upon  which  a  contin- 
gent interest  is  limited,  is  in  several  persons  in  common  or  in  sev- 
eralty, the  contingent  estate  may  fail  as  to  one  part  and  take  effect 
as  to  another,  as  one  tenant  may  die  before  the  contingency  hap- 
pens and  another  survive  it. 

1 1.  Estoppel — one  taking  under  a  icill  cannot  contest  it  cw  heir.  One 
who  takes  under  a  will  cannot  afterward  contest  it  as  an  heir-at- 
law  of  the  devised  property. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  M.  F.  Tuley,  Judge,  presiding^. 

J.  Erb,  and  D.  J.  Haynes,  (Wilkins  &  Bradburn,  of 
counsel,)  for  plaintiffs  in  error: 

A  freehold  must  be  continuous.  It  implies  not  only 
the  conveying"  of  lands,  but  the  fixing  of  the  limits  or  ex- 
tent of  the  interest  conveyed.  1  Preston  on  Estates,  218, 
252,  253;  1  Law  Mag.  561. 

A  freehold  cannot  be  put  in  abeyance  by  the  act  of 
the  party.  1  Washburn  on  Real  Prop.  (3d  ed.)  62;  1  Pres- 
ton on  Estates,  216;  1  Law.  Mag.  557. 

■  A  life  estate  is  a  personal  interest,  and,  like  dower, 
not  capable  of  inheritance.  It  ceases  with  the  death  of 
the  life  holder.  Dodge  v.  Fondy  23  N.  Y.  89;  Beckvian  v.  Bau- 
son, id.  306;  Leonard  v.  Burr,  18  id.  107;  Bascom  v.  Albertson, 
34  id.  584;  Cruickfihank  v.  Home  of  Fi-iendless,  113  id.  351. 

The  question  in  expounding  a  will  is,  not  what  the 
testator  meant,  but  what  is  the  meaning  of  the  words. 
Bates  v.  Woodruff,  123  111.  205. 

A  perpetuity  is  a  limitation  taking  the  subject  thereof 
out  of  commerce  for  a  longer  period  of  time  than  a  life  or 
lives  in  being  and  twenty-one  years  beyond.  Hale  v.  Hale, 
125  111.  399. 

The  most  frequent  instances  of  the  transgression  of 
the  rule  against  perpetuities  occur  in  devises  or  bequests 
to  classes,  composing  either  individuals  who  may  not 
come  into  existence  at  all  during  a  life  in  being  and 
twenty-one  years  afterwards,  or  persons  who  may^not  be 
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in  esse  at  the  death  of  the  testator  and  the  vesting  of 
whose  shares  is  postponed  beyond  majority.  1  Jarman 
on  Wills,  529. 

The  suspension  of  the  power  of  alienation  must  neces- 
sarily terminate,  under  any  and  all  circumstances,  within 
the  period  prescribed  by  law,  or  the  disposition  will  be 
bad.  Knox  v,  Jones,  47  N.  Y.  397;  Schetdar  v.  SmiUi,  41  id. 
328;  Fordw  Foi%  70  Wis.  61;  Coggin's  Appeal,  124  Pa.  St.  10. 

If  a  remainder  is  void  as  to  any  of  the  persons  entitled 
to  take,  it  is  void  in  toto.  CoggMs  Appeal,  124  Pa.  St.  31; 
Barnumv.  Barnum,  26  Md.  173;  Lewis  on  Perpetuities,  494. 

Where  a  will  is  pronounced  void  by  the  court,  as  com- 
in<2r  within  the  rule  against  perpetuities,  the  testator  is 
held  to  have  died  intestate  as  to  the  property  devised  by 
the  will.  Tongue  v.  Nuhvell,  13  Md.  416;  Barnum  v.  Bar- 
num,  26  id.  174;  Deford  v.  Deford,  36  id.  179;  Fosdick  v.  Fos- 
dick,  6  Allen,  148;  Mills  v.  Newberry,  112  111.  123. 

Kerr  &  Barr,  for  defendants  in  error: 

A  court  of  chancery  has  no  jurisdiction  of  a  bill  to 
construe  a  will  where  only  legal  titles  are  involved. 
Strubher  v.  Belsey,  79  111.  307. 

When  a  subsequent  condition  or  limitation  over  is  void 
by  reason  of  its  being  impossible,  repugnant  or  contrary 
to  law,  the  estate  becomes  vested  in  the  first  taker  dis- 
charged of  the  condition  or  limitation  over,  according  to 
the  terms  in  which  it  was  granted  or  devised.  If  for  life, 
it  then  takes  effect  as  a  life  estate;  if  in  fee,  then  as  a  fee 
simple  absolute.     Iloioe  v.  Hodge,  152  111.  252. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  circuit  judge,  before  whom  this  cause  was  heard, 
sustained  a  demurrer  to  the  bill  and  dismissed  the  bill 
for  want  of  equity.  The  reasons  given  for  the  decree  thus 
entered  commend  themselves  to  our  judgment  as  being  a 
proper  disposition  of  the  questions  involved.    We,  there- 
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fore,  adopt  such  reasons  as  the  opinion  of  this  court. 
They  are  as  follows: 

"This  is  an  action  brought  in  this  court  on  the  equity 
side  thereof,  praying*  the  partition  and  sale  of  certain 
premises  known  as  No.  185  South  Clark  street,  in  the  city 
of  Chicago,  county  and  State  aforesaid,  said  premises  hav- 
ing heretofore  been  devised  by  will  of  the  late  Henry 
Larmon,  deceased,  of  Warren  county,  Kentucky,  to  cer- 
tain of  his  children  and  grandchildren  named  in  the  will. 
The  fourth  clause  of  his  will  contains  the  entire  terms, 
conditions  and  limitations  of  the  various  devises  of  this 
property,  and  is  as  follows,  viz. : 

**  'Fourth— I  will  and  devise  said  house  and  lot.  No.  185 
South  Clark  street,  Chicago,  Illinois,  as  follows:  I  divide 
it  into  twenty-nine  shares,  which  I  bequeath  as  follows: 
To  my  son,  Connelly,  two  shares,  for  and  during  his  life; 
to  his  children.  Genie,  John,  Euran,  Clement  and  Lucian, 
each  one  share,  for  and  during  their  respective  lives;  to 
my  daughter,  Sardinia,  six  shares,  for  and  during  her  life; 
to  her  children  Monroe,  Vernon,  Charles  and  Sydney  each 
one  share,  for  and  during  their  respective  lives;  to  her 
children  Lilly,  Jetta,  Elizabeth  and  Mary  each  two  shares, 
for  and  during  their  respective  lives;  to  said  Katie  Madi- 
son and  Arvilla  Madison  each  two  shares,  for  and  during 
their  respective  lives.  If  said  Connelly  shall  die  leaving 
any  of  his  said  children  alive,  his  two  shares  shall  be 
divided  equally  among  such  of  said  children  as  may  be 
living,  to  be  held  by  them,  respectively,  for  and  during 
their  lives.  If  said  Sardinia  shall  die  leaving  any  of  her 
said  chi,ldren  alive,  her  six  shares  shall  be  divided  equally 
among  such  of  said  children  as  may  be  living,  to  be  held 
by  them,  respectively,  for  and  during  their  lives.  If  any 
of  said  children  of  Connelly,  Sardinia  or  Mary  shall  die 
leaving  no  issue  alive  at  the  date  of  such  death,  the  share 
or  shares  of  such  child  so  dying  shall  be  equally  divided 
among  the  brothers  and  sisters,  to  be  held  by  them,  re- 
spectively, for  and  during  their  lives;   but  if  such  child 
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dies  leaving  issue  alive,  such  issue  shall  have  the  parent's 
share  in  possession,  to  be  held  till  my  son,  Connelly,  and 
his  aforesaid  children,  my  daughter  and  her  aforesaid 
children,  said  Kate  and  Arvilla,  shall  all  be  dead;  and 
when  they  shall  all  be  dead,  I  will  and  devise  said  house 
and  lot  to  all  of  my  grandchildren  then  living,  share  and 
share  alike,  and  if  any  grandchild  shall  be  then  dead 
leaving  issue  alive,  such  issue  shall  take  the  share  the 
parent  would  have  taken  if  living.  But  it  is  my  will  that 
the  share  of  the  rent  going  to  each  of  the  aforesaid  chil- 
dren of  my  son,  Connelly,  shall  go  to  him  for  his  own  use 
till  such  child  arrives  at  the  age  of  twenty-oue  years, 
and  that  likewise  the  share  of  the  rent  going  to  each  of 
the  aforenamed  children  of  my  daughter,  Sardinia,  shall 
go  to  her  for  her  own  use  till  such  child  arrive  at  the  age 
of  twenty-one  years;  but  this  bequest  of  rents  to  Connelly 
and  Sardinia  is  personal,  and  upon  their  respective  deaths 
the  rents  shall  go  to  their  respective  children  named, 
though  infants.  In  order  to  carry  into  effect  this  part  of 
my  will,  my  executor  is  directed  to  rent  and  keep  rented 
said  house  and  lot  and  to  distribute  the  net  proceeds  ac- 
cording to  this  will.  In  his  management  of  said  property 
he  shall  be  governed  by  the  majority  of  votes  of  those  en- 
titled to  rents  at  the  time.  The  guardian  of  every  infant 
entitled  to  rent  shall  have  the  right  to  vote  for  such  in- 
fant. Such  renting  and  management  shall  continue  till 
my  son  and  daughter,  their  aforenamed  children,  and  said 
Katie  and  Arvilla,  are  all  dead,  and  after  the  death  of  my 
executor  the  proper  court  will  appoint  an  administrator 
with  this  will  annexed  for  the  purpose.' 

"In  construing  this  particular  will  it  will  be  necessary, 
in  the  first  place,  to  discuss  the  life  estates  created,  be- 
fore considering  the  remainder  in  fee. 

*The  seventeen  named  devisees  for  life,  (being  the  tes- 
tator's two  children  and  fifteen  grandchildren,)  each  being 
given  distinct  shares  in  this  Clark  street  house  and  lot, 
became,  upon  the  testator  s  death,  tenants  in  common  for 
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life.  A  tenant  in  common  is,  as  to  his  own  individual 
share,  in  the  position  of  an  owner  of  an  entire  and  sepa- 
rate estate.  To  illustrate  what  life  estates  are  provided 
for  and  are  possible  under  this  will,  let  us  take  Connelly's 
two  shares, — his  separate  estate  of  two  twenty-ninths  of 
the  property.  The  first  freehold  or  particular  estate  is 
for  the  life  of  Connelly.  Second,  if  Connelly  dies,  then 
his  (Connelly's)  five  named  -sons,  (grandchildren  of  testa- 
tor,) Genie,  John,  Euran,  Clement  and  Lucian,  take  the 
two  equal  shares  in  equal  parts  for  life.  Third,  assuminfj 
that  when  the  will  speaks  of  the  'brothers  and  sisters' 
taking  the  interests  of  a  deceased  brother  or  sister  (dying* 
without  'issue  alive')that  only  the  grandchildren,  brothers 
and  sisters  named  are  intended,  then  upon  Genie  dying 
without  issue  alive,  the  other  four  named  brothers  would 
take  his  interest  in  equal  shares  for  their  lives,  respec- 
tively. Fourth,  if  John  should  then  die  without  issue 
alive,  the  other  three  named  brothers  would  take  John's 
shares  or  interests  for  their  lives,  respectively.  Fifth, 
if  Euran  should  then  die  without  issue,  the  other  two 
named  brothers  would  take  his  interest  for  their  lives, 
respectively.  Sixth,  if  Clement  should  then  die  without 
issue  alive,  Lucian,  the  last  survivor,  would  take  Clem- 
ent's interest  for  his  life.  Seventh,  if  Clement  should  then 
die  leaving  issue  alive,  such  issue  would  take  his  interest 
for  the  life  of  the  unspent  lives  of  the  seventeen  life  devi- 
sees named  in  the  will. 

"Here  are  seven  life  estates  in  the  two  shares,  or  the 
two  twenty-ninths  given  to  Connelly,  which  are  possible 
before  the  remainder  in  fee  might  vest.  Is  any  known  rule 
of  law  violated  thereby?  If  any,  it  is  the  rule  against 
perpetuities,  which  is  defined  to  be,  that  *no  interest  sub- 
ject to  a  condition  precedent  is  good  unless  the  condition 
must  be  fulfilled,  if  at  all,  within  twenty-one  years  after 
some  life  in  being  at  the  creation  of  the  interest.'  (Gray 
on  Perpetuities,  sec.  201.)  In  Iloive  v.  IJodge,  152  111.  252, 
our  Supreme  Court  adopt  this  precise  definition  of  the 
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rule  as  laid  down  by  Gray,  and  adds  that  *the  true  object 
of  the  rule  is  to  prevent  the  creation  of  interests  upon 
remote  contingencies/  The  question  to  be  asked  of  any 
estate  on  condition  precedent  is,  *When  must  the  contin- 
gency happen?'  The  time  of  the  testator's  death  is  the 
true  period  at  which  to  judge  of  the  remoteness  of  the  pro- 
visions in  his  will.  {Vanderplank  v.  King,  3  Hare,  1;  Lewis 
on  Perpetuities,  53-57,  and  cases  cited.) 

**Tested  by  these  rules,  and  it  will  be  seen  that  the  con- 
tingency, to-wit,  the  death  of  the  prior  life  tenant  as  to 
all  the  six  life  remainders  following  Connelly's  death, 
must  in  every  case  happen  within  a  life  in  being  at  the 
death  of  the  testator,  except  the  last, — i,  e.,  the  one  to  the 
children  of  the  last  surviving  brother, — and  as  to  that,  it 
would  take  effect  on  his  death,  to-wit,  within  twenty-one 
years  after  a  life  in  being  at  testator's  death,  so  that  all 
the  successive  life  estates  in  remainder  would  happen 
within  lives  in  being  and  twenty-one  years  thereafter, 
and  would  not  violate  the  rule  against  perpetuities,  which 
Gray  says  should  be  properly  termed  the  rule  against  re- 
moteness. The  number  of  lives  in  being  that  are  selected 
makes  no  difference,  as  any  number  of  lives  in  esse  are 
allowed.  (See  Gray,  sec.  189.)  You  cannot  give  succes- 
sive remainders  for  life  unless  the  contingency  must  oc- 
cur within  lives  in  being.  The  estate  must  vest  within 
the  required  limits  of  lives  in  being  and  twenty-one  years 
thereafter,  and  there  can  be  a  gift  for  life  to  unborn  per- 
sons in  succession,  provided  their  estate  must  vest  within 
the  required  limits.  '(Gray,  sec.  120();  Bnulenal  v.  Elives,  1 
East,  442;  Hodson  v.  Ball,  14  Sim.  558.) 

"The  life  estates  given  to  the  seventeen  named  devisees 
(children  and  grandchildren)  are  good,  and  took  effect 
immediately  upon  testator's  death.  The  remainder  over 
for  life  to  *the  brothers  and  sisters'  of  a  grandchild  who 
should  die  leaving  no  issue  alive, — is  that  good,  and  who' 
are  to  take  such  remainder?  That  such  a  gift  or  remain- 
der over  for  life  is  good,  see  Tricky  v.  Tricky,  3  M.  &  K.  550. 
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"What  construction  should  be  placed  upon  the  provi- 
sion that  *if  any  of  said  children  of  Connelly,  Sardinia 
or  Mary  shall  die  leaving  no  issue  alive  at  the  date  of 
such  death,  then  the  shares  of  the  child  so  dying  shall  be 
equally  divided  among  the  brothers  and  sisters,  to  be  held 
by  them,  respectively,  for  and  during  their  lives?'  Does 
this  mean  the  brothers  and  sisters  of  the  deceased  who 
are  theretofore  named  in  the  will,  and  who  were  in  esse  at 
testator's  death,  or  all  the  brothers  and  sisters,  whether 
boi-n  before  or  after  the  testator's  death?  I  am  of  the 
opinion  that  it  means  the  latter,  and  that  all  the  brothers 
and  sisters  living  at  the  death  of  such  grandchild  would 
share  equally,  for  the  reason  that  the  testator,  in  other 
parts  of  the  will,  appears  careful  to  identify  objects  of 
his  bounty  by  the  careful  use  of  the  words  *said,'  'afore- 
said,' *named'  and  'aforenamed.'  It  also  appears  by  the 
clause  creating  the  remainder  in  fee,  that  he  contem- 
plated the  existence  of  grandchildren  not  named  in  his 
will;  and  I  assume  it  to  be  a  fact  that  Kate  Larmon,  (now 
Kate  Stark,)  daughter  of  Connelly  Larmon,  was  bom  prior 
to  the  date  of  testator's  death,  and  as  the  will  speaks 
from  his  death,  that  he  used  the  term  *the  brothers  and 
sisters,'  knowing  that  all  the  children  of  Connelly  named 
in  the  will  were  boys,  intending  to  include  her  as  capa- 
ble of  sharing  equally  with  her  brothers  upon  the  death 
of  any  one  of  the  brothers  without  issue  him  surviving. 

"This  construction  is  also  based  on  the  assumption  that 
the  words  'leaving  no  issue  alive  at  the  date  of  such 
death,'  must  be  construed  to  mean  leaving  no  children 
alive,  etc.  It  will  be  observed  that  when  indicating  to 
whom  the  remainder  in  fee  shall  go,  he  declares  that  if 
any  grandchild  be  then  dead,  'leaving  issue  alive,  such 
issue  shall  take  the  share  such  parent  would  have  taken 
if  living.'  Where  the  word  'issue'  is  used  with  reference 
to  the  parent  of  such  issue,  as  where  the  issue  is  to  take 
the  shares  of  the  deceased  parent,  it  must  mean  his  chil- 
dren,— tliat  is,  the  word  'i)arent'  confines  the  word  'issue' 
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to  the  children  of  the  taker.  {Fairchild  v.  Buchell,  32  Beav. 
158;  Sibley  v.  Perry,  7  Ves.  Jr.  552.) 

"It  being  clear  that  as  to  the  remainder  in  fee  he  uses 
the  word  *issue'  as  meaning  children,  it  will  be  inferred 
that  he  used  it  in  the  same  sense  in  other  parts  of  the 
will,  as  it  is  a  rule  that  the  court  will  not  construe  the 
same  words  used  in  different  parts  of  the  will  as  having 
different  meanings,  if  it  is  possible  to  avoid  doing  so. 
The  intention  to  use  the  words  in  different  senses  must  be 
clear  and  beyond  question. 

"It  is  contended  by  complainant  that  if  the  term  *the 
brothers  and  sisters'  includes  the  brothers  and  sisters 
bom  after  testator's  death,  then,  as  an  after-born  brother 
would  have  a  share  for  life  in  the  shares  left  by  one  of 
the  grandchildren  named  in  the  will,  as  supposing  one  of 
Sardinia's  named  children  should  die  without  issue,  leav- 
ing as  his  brother  one  who  was  born  after  the  testator's 
death,  that  after-born  brother  would  share  equally  with 
the  other  living  brothers  and  sisters  in  the  estate  of  the 
deceased  brother,  and  such  after-born  brother,  it  is  con- 
tended, might  live  for  twenty-five  years  after  all  the  sev- 
enteen named  life  devisees  had  died,  and  therefore  the 
remainder  in  fee,  as  to  the  portion  held  by  such  after- 
bom  brother,  would  not  vest  in  remainder  during  life  or 
lives  in  being  and  twenty-one  years  thereafter,  but  would 
be  postponed  until  the  death  of  such  after-born  brother, 
which  would  be  beyond  the  limited  period  and  void  as  a 
perpetuity. 

"In  the  case  supposed,  the  life  estate  of  the  after-born 
brother  would  certainly  vest  within  the  rule  against  per- 
petuities, as  he  takes  immediately  upon  the  death  of  his 
brother,  a  named  devisee  living  at  the  testator's  death. 
That  such  life  estate  may  continue  beyond  the  time  lim- 
ited by  the  rule  against  perpetuities, — i.  e., beyond  twenty- 
one  years  after  his  brother's  death, — does  not  invalidate 
the  life  estate.  If  it  vests  if  it  once  commences,  it  will 
continue  until  the  end  of  the  life  of  the  taker.     *An  in- 
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terest  is  not  obnoxious  to  the  rule  against  perpetuities  if 
it  begcins  within  lives  in  being  and  twenty-one  years,  al- 
though it  may  end  beyond  them.  ♦  *  *  And  an  estate 
for  life  is  good  if  it  begins  within  the  required  limits.' 
(Gray,  sec.  232.)  Nor  is  it  true  that  the  remainder  in  fee 
would  not  vest  until  the  termination  of  the  life  estate  of 
such  after-bom  brother.  The  event  upon  which  a  con- 
tingent remainder  is  limited  may  happen,  and  the  con- 
tingent become  a  vested  remainder,  but  not  to  be  enjoyed 
in  possession  until  some  fixed  time  or  until  the  dropping 
out  of  an  existing,  estate  for  life.  There  is  a  difference 
between  'vesting'  and  *the  enjoyment  of  possession,'  and 
it  is  sufficient  if  the  contingent  becomes  a  vested  remain- 
der within  the  time  limited  by  the  rule  against  perpetui- 
ties, although  the  enjoyment  may  be  postponed  beyond 
such  time.  *If  an  estate  is  given  to  A  for  life  and  re- 
mainder to  B's  oldest  son  in  fee,  the  remainder  is  contin- 
gent until  the  birth  of  A's  first  born  son,  and  then  vests.' 
(Gray,  sec.  9.)  The  rule  is,  that  the  contingent  remain- 
der must  become  vested  on  or  before  the  determination 
of  the  preceding  vested  estate.  (Gray,  sec.  10.)  When  a 
remainder  becomes  a  vested  remainder,  the  rule  against 
perpe^tuities  does  not  appl}^  as  it  cannot  apply  to  vested 
interests. 

"If  any  grandchild  dies  leaving  issue  (children)  alive, 
what  estate  does  such  issue  take?  It  will  be  observed 
that  such  issue  (children)  are  *to  have  the  parent's  share 
in  possession  until  my  son,  Connelly,  and  his  aforesaid 
children,  my  daughter  and  her  aforesaid  children,  said 
Kate  and  Arvilla,  (the  seventeen  named  devisees,)  shall 
all  be  dead.'  This  vests  a  life  estate  in  such  children  on 
the  death  of  the  parent,  subject  to  be  divested  b3'  the  death 
of  the  last  of  the  seventeen  named  devisees.  Strictly 
speaking,  it  is  a  life  estate  per  autre  vie  for  the  life  of  the 
survivors  of  the  said  seventeen  named  devisees,  all  of 
whom  were  in  being  at  the  testator's  death.  That  this 
is  a  good  life  estate,  see  Gray,  sees.  225-227. 
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**The  only  remaining'  question  in  this  case  is  as  to  the 
devise  of  the  remainder  in  fee.  The  testator  declares: 
'And  when  they,'  (t.  c,  Connelly  and  his  aforesaid  chil- 
dren,) *my  daughter  and  her  aforesaid  children,  said  Kate 
and  Arvilla,'  (the  seventeen  named  devisees  and  first  life 
tenants,)  'shall  all  be  dead,  I  will  and  devise  said  house 
and  lot  to  all  my  grandchildren  then  living,  share  and 
share  alike,  and  if  any  grandchild  shall  be  then  dead  leav- 
ing^  issue  alive,  such  issue  shall  take  the  share  the  parent 
would  have  taken  if  living.'  It  is  contended  on  behalf 
of  defendants  that  this  provision  creates  a  vested  remain- 
der in  those  who  are  to  take  under  it,  while  complainants 
contend  it  is  a  contingent  remainder. 

"It  will  be  observed  that  the  testator  divides  the  lot 
into  twenty-nine  shares,  and  divides  these  twenty-nine 
shares  among  the  seventeen  named  devisees  (children  and 
g^randchildren)  for  life,  and,  after  carving  out  these  life 
estates  on  the  respective  shares  devised,  he  disposes  in 
fee  of  the  lot  as  a  single  property,  as  an  entirety.  There- 
fore, the  vesting  of  the  remainder  in  fee,  as  to  any  par- 
ticular share,  does  not  depend  solely  upon  the  death  of 
the  life  tenant  of  that  share,  but  also  depends  upon  the 
death  of  the  last  of  the  seveuteen  life  devisees  named  in 
the  will,  'when  they  shall  all  be  dead,'  says  the  testa- 
tor. The  remainder  in  fee  is  a  contingent  remainder.  The 
learned  author,  Fearne,  states  four  kinds  of  contingent 
remainders:  'Third,  where  the  condition  upon  which  the 
remainder  is  limited  is  certain  in  event,  but  the  determi- 
nation of  particular  estate  may  happen  before  it.  *  *  * 
Fourth,  where  the  person  to  whom  the  remainder  is  lim- 
ited is  not  as  yet  ascertained  or  not  yet  in  being.'  This 
remainder  would  be  a  contingent  remainder  under  either 
of  these  classifications.  He  also  says  the  present  capacity 
of  taking"  effect  in  possession,  if  the  possession  becomes 
vacant,  distinguishes  the  vested  from  the  contingent  re- 
mainder. The  learned  author  says  in  illustration:  *So  in 
case  of  a  lease  for  life  to  A,  and  after  the  death  of  A  and 
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M  the  remainder  to  be  in  fee,  this  is  a  contingent  remain- 
der for  the  particular  estate.  Being  for  the  life  of  A,  and 
the  remainder  not  to  commence  until  after  the  death  of 
A  and  M,  if  A  die  before  M  the  particular  estate  will  end 
before  the  remainder  commences.'   (1  Fearne,  pp.  5,7.) 

"The  provisions  of  this  will  as  to  the  remainder  in 
fee  are  clearly  within  the  illustration.  The  two  grand- 
children, Kate  and  Arvilla,  are  the  children  of  Mary,  a 
deceased  daughter  of  the  testator.  These  are  given  four 
shares,  or  two  twenty-ninths  each.  If  they  both  should 
die  without  issue  before  any  of  the  other  of  the  seven- 
teen named  life  devisees,  the  remainder  in  fee  of  these 
four  shares  could  not  take  effect  in  possession,  for  the 
reason  the  remainder-men  take  nothing  until  they,  the 
seventeen  life  tenants,  are  *all  dead.'  The  remainder  in 
fee  is  therefore  clearly  a  contingent  remainder.  Is,  there- 
fore, the  remainder  in  fee  void?    If  not,  what  is  its  effect? 

"If  Kate  should  survive  Arvilla  she  would  have  four 
shares;  and  suppose  she  should  live  t^venty-five  years 
longer  than  any  of  the  other  fifteen  named  devisees  of  a 
life  estate,  then  twenty-five  twenty-ninths  of  the  prop- 
erty would  be  without  any  remainder  vested  under  the 
will  for  tWenty-five  years,  and  who  wouM  take  the  income 
thereof  for  that  period  of  time?  Would  the  remainder  as 
to  these  twenty-five  shares  be  void,  as  being  obnoxious 
to  the  rule  against  perpetuities,  or  would  the  remainder 
over  as  to  any  shares  be  cut  off  by  the  dropping  out  of 
the  life  estate  of  such  share? 

"If  all  the  interests  held  in  severalty  should  determine 
at  one  time, — that  is,  if  all  the  seventeen  named  devisees 
should  die  at  one  and  the  same  instant  of  time, — then 
the  remainder  as  to  the  several  shares  would  vest  at  the 
same  time.  But  it  cannot  be  supposed  that  the  testator 
contemplated  such  an  almost  impossible  event.  The  dif- 
ficulty as  to  the  remainder  arises  from  the  fact  that  the 
shares  held  by  the  several  life  tenants  are  held  in  sever- 
alty, and  the  remainder  is  disposed  of  as  one  i^roperty 
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and  a  distinct  entity.  The  remainder  is  to  take  effect 
upon  the  determination,  not  of  the  life  estates  carved  out, 
but  upon  the  exting-uishment  of  the  life  of  all  the  seven- 
teen named  devisees,  children  and  grandchildren  of  the 
testator. 

"A  remainder  over,  to  vest  upon  the  death  of  a  stran- 
ger to  the  estate,  is  a  valid  remainder.  *The  contingency 
may  be  postponed  for  any  number  of  lives,  provided  they 
are  all  in  being  when  the  contingent  interest  is  created, 
and  the  persons  whose  lives  are  taken  need  have  no  inter- 
est in  the  estate,'  is  the  rule  as  clearly  laid  down  by  Gray, 
sec.  260.  This  rule  was  laid  down  in  the  leading  case  of 
ThellusoiiY.Woodfordy  where  the  testator  directed  the  ac- 
cumulation of  the  income  during  the  lives  of  all  his  sons, 
grandsons  and  grandsons*  children  who  should  be  alive 
at  his  death,  and  then  divided  into  three  lots.  The  divi- 
sion was  sustained  by  Lord  Loughborough,  whose  decree 
was  affirmed  in  the  House  of  Lords.  (4  Ves.  227;  11  id.  112.) 
In  Cadwell  v.  Palmer^  ^m  executory  devise  to  take  effect 
upon  the  death  of  twenty -eight  living  persons,  seven  only 
of  whom  were  to  take  interests  under  the  devise,  was  sus- 
tained. (1  CI.  &  F.  372.)  At  the  death  of  the  testator, 
Henry  Larmon,  these  seventeen  named  devisees  (children 
and  grandchildren)  were  all  alive,  so  that  it  is  seen  that 
the  remainder  in  fee  vests  upon  the  determination  of  a 
life  in  being  at  the  testator's  death, — i.  e.,  upon  the  death 
of  the  survivor  of  the  seventeen, — and  therefore  does  not 
contravene  the  law  against  perpetuities.  *A11  the  candles 
are  lighted  at  once,  and  therefore  it  was  only  the  dura- 
tion of  one  life.'  ^ 

'*What  effect  is  to  be  given  to  this  remainder  in  fee? 
In  order  to  have  a  valid  remainder  there  must  always  be 
a  particular  estate  to  support  it.  Where  the  remainder  is 
a  contingent  remainder,  the  remainder  must  vest  during 
the  existence  of  the  particular  estate  or  at  the  instant 
of  its  determination.  The  rule  is  thus  stated  in  Pearne: 
*It  has  already  been  shown  that  a  legal  remainder  must 
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vest  either  during  the  existence  of  the  particular  estate 
(m  esse  or  in  right  of  entry)  or  at  the  very  instant  of  its 
determination,  otherwise  it  will  never  take  effect,  conse- 
quently every  such  determination  of  the  preceding  estate 
as  leaves  no  right  of  entry  must  effectually  destroy  such 
contingent  remainder.'  (Sec.  316.)  And  in  section  310: 
'Upon  the  principles  here  laid  down  that  a  contingent 
remainder  must  vest  by  the  time  the  preceding  estate 
determines,  it  follows  that  an  estate  limited  on  a  contin- 
gency may  fail  as  to  one  part  and  take  effect  as  to  an- 
other, where ver'the  preceding  estate  is  in  several  persons 
in  common  or  in  severalty,  for  the  particular  tenant  of 
one  part  may  die  before  the  contingency  happens  and  the 
particular  tenant  of  another  part  may  survive  it.'  Unless 
a  contingent  remainder  becomes  vested  on  or  before  the 
determination  of  the  preceding  vested  estate  it  can  never 
come  into  possession — it  has  perished.  It  makes  no  differ- 
ence whether  the  preceding  estates  have  ended  by  reach- 
ing the  limit  originally  imposed  upon  them,  or  whether 
they  have  been  cut  short  by  merger,  forfeiture  or  other- 
wise.    (Gray  on  Perpetuities,  sec.  10.) 

"To  illustrate  the  application  of  these  rules  to  the 
case  at  bar,  we  will  suppose  that  Katie  Madison  is  the 
first  of  the  seventeen  devisees  to  die,  and  dies  without 
issue.  Her  brother  Arvilla  takes  her  two  shares  for  life. 
Arvilla  then  dies  without  issue,  possessed  of  four  shares. 
Having  no  brothers  or  sisters  living,  the  life  estates  cre- 
ated by  the  will  in  the  four  shares,  or  four  twenty-ninths, 
have  determined  with  Arvilla's  death.  The  remainder  in 
fee  as  to  the  four  shares  has  perished,  because  it  did  not 
vest  by  the  time  the  preceding  life  estates  determined, 
and  could  not  vest  under  the  will  until  all  others  of  the 
seventeen  devisees  had  deceased.  The  same  thing  might 
happen  as  to  the  life  estates  vested  in  Connelly  and  his 
five  sons,  and  Sardinia  and  her  named  children.  Connelly- 
dying,  all  his  sons  might  die  without  issue  surviving;  Sar- 
dinia and  all  her  children  might  die  without  issue  surviv- 
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ing;  Katie  might  also  die  without  issue,  leaving  Arvilla 
the  only  named  life  tenant  in  existence.  The  remainder 
in  fee  as  to  all  the  shares  held  by  Connelly  and  his  chil- 
dren, Sardinia  and  her  children,  would  have  perished. 
There  can  be  no  interregnum  as  to  a  freehold,  or  between 
the  ending  of  a  life  estate  and  the  vesting  of  the  re- 
mainder. 

"It  is,  however,  certain  that  the  remainder  in  fee  must 
vest  as  to  some  of  the  shares,  but  as  to  what  particular 
shares  or  number  of  shares  cannot  be  known  until  the 
death  of  the  last  survivor  of  the  seventeen  named  chil- 
dren and  grandchildren.  The  remainder-men  will  suc- 
ceed to  the  ownership  in  fee  of  the  shares  held  by  such 
survivor  at  his  death,  but  which  one  of  the  seventeen 
named  life  tenants  will  be  such  survivor  cannot  be  deter- 
mined until  sixteen  of  them  have  died.  If  it  should  be 
Arvilla,  the  remainder-men  in  fee  would  take  the  four 
shares  held  by  him.  The  life  estates  in  the  other  shares 
(if  Connelly  and  Sardinia  die  and  their  children  should 
have  deceased  without  issue)  would  all  have  determined 
and  the  remainders  have  perished.  If  any  first  named  life 
tenants,  any  of  the  seventeen,  should  die  leaving  issue 
(children)  alive,  and  such  issue  should  still  be  alive  at 
the  death  of  the  last  one  of  the  seventeen,  such  issue 
would  hold  for  life  the  shares  which  the}^  took  from  their 
parents.  The  contingent  remainder  having  become  vested 
by  the  death  of  the  last  of  the  seventeen  named  devisees, 
it  would  be  good  to  take  effect  in  possession  on  the  death 
of  such  last  named  issue. 

"As  to  the  life  estates  that  drop  out  before  the  remain- 
der in  fee  has  vested,  where  is  the  fee  as  to  the  shares 
owned  by  such  life  tenants  who  have  deceased? — as,  for 
example,  if  Katie  and  Arvilla  should  both  die  without 
issue  before  the  last  of  the  seventeen?  If  a  contingent 
remainder  becomes  impossible  of  vesting  because  of  the 
determination  of  the  life  estate  before  the  contingency 
upon  which  the  remainder  was  limited  has  happened, — 
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i,  e.,  if  the  conting^ent  remainder  has  perished, — it  is  the 
same  as  if  it  never  existed.  Says  Gray  (sec.  11):  'A  future 
estate  may  be  indirectly  created  by  giving  livery  of  seizin 
for  one  or  more  life  estates  without  ultimate  remainder 
in  fee.  .  The  estate  remaining  in  the  former  owner  ready 
to  come  into  possession  on  the  termination  of  the  life  es- 
tate or  estates  is  a  reversion.  The  same  result  is  reached 
when  an  ultimate  remainder  in  fee  is  contingent.  Until 
it  vests  there  is  a  reversion  to  the  feoffer  and  his  heirs.' 
And  in  the  note  he  says:  *When  a  conversance  is  by  way 
of  use  or  devise,  there  is  unquestionably,  during  the  con- 
tingency of  a  remainder  in  fee,  a  reversion  in  the  grantor 
or  devisor,  and  his  heirs. ' 

"  *If  the  devise  of  a  future  interest  is  void  for  remote- 
ness, but  the  prior  devise  is  for  life  only,  or  other  limited 
period,  ♦  *  *  the  property,  after  the  termination  of  the 
prior  interest,  goes  to  the  person  to  whom  the  property 
which  has  been  in  validly  devised  or  bequeathed,  goes. 
This  person  is  generally  the  heir  in  case  of  real  estate, 
and  the  residuary  legatee  in  case  of  personalty.  There 
is  no  difference,  in  this  respect,  between  a  devise  or  be- 
quest void  for  remoteness,  and  a  devise  or  bequest  void 
for  any  other  reason.'  (Gray,  sec.  248;  Tongue  v.  MUtvell^  13 
Md.  415;  Deford  v.  Deford,  36  id.  168.)  *Void  devises,  like 
lapsed  devises,  go  to  the  heir. '  (1  Jarman,  646;  VanKlecJc 
V.  C/mrc/i,  6  Paige,  604.) 

"Therefore,  when  any  life  estate  drops  out  (i.  e.,  where 
a  life  estate  ceases,  there  being  neither  brother  nor  sister 
nor  issue  living  to  take  for  life  under  the  will,)  before 
the  last  of  the  seventeen  life  devisees  dies,  the  persons 
who  would  be  the  heirs-at-law  of  the  testator  at  the  time 
of  such  dropping  out  of  the  life  estate  would  take  the 
interest  as  to  the  shares  held  by  such  life  tenant  at  his 
decease.  If  any  of  the  named  grandchildren,  who  are  life 
tenants  under  the  will,  dies  leaving  issue  (children)  him 
surviving,  and  any  of  such  issue  (children)  dies  before  the 
last  of  the  seventeen  named  life  devisees,  then  the  re- 
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mainder  as  to  the  interest  held  by  such  child,  will  go  in 
reversion  to  the  then  heirs-at-law  of  the  testator. 

'The  only  remaining  question  is  as  to  who  are  the 
remainder-men  in  fee.  When  they  (the  seventeen  named 
life  tenants)  shall  all  be  dead,  *I  will  arid  devise  said 
house  and  lot  to  my  grandchildren  then  living,  share  and 
share  alike,  and  if  any  grandchild  shall  be  then  dead  leav- 
ing issue  alive,  such  issue  shall  take  the  share  the  par- 
ent would  have  taken  if  living.*  This  carries  the  fee,  the 
property  being  required  to  be  divided  share  and  share 
alike. 

"In  his  will  the  testator  names  all  the  grandchildren 
living  at  his.death,  except  Kate  Larmon,  daughter  of  Con- 
nelly, (now  Kate  Stark,)  and  gives  them  life  estates,  and 
when  they  shall  all  be  dead  he  gives  to  all  his  grand- 
children,—! e.,at  the  time  the  last  of  the  named  seven- 
teen devisees  (children  and  grandchildren)  shall  die, — 
the  remainder  in  fee.  This  would  include  Kate  Stark,  if 
living,  and  all  grandchildren  born  after  the  testator's 
death  and  then  living.  But  what  does  the  testator  mean 
when  he  says,  *If  any  grandchild  be  then  dead  leaving 
issue  alive,  such  issue  to  take  the  share  the  parent  would 
have  taken  if  living?'  There  does  not  appear  upon  the 
face  of  the  will  any  reason  why  he  should  discriminate 
among  his  great-grandchildren.  I  am  of  the  opinion  that 
he  did  not  intend  to,  and  that  his  intention  was  to  place 
them  upon  an  equality  {per  stirpes)  with  the  after-bom 
(or  not  specifically  named)  grandchildren  who  might  be 
living  when  the  contingency  happened  upon  which  the 
fee  was  to  vest.  He  uses  the  most  comprehensive  words, 
*If  amj  grandchild  shall  be  then  dead  leaving  issue  alive, 
sucJi  issue  to  take,'  He  intended  the  living  grandchildren 
to  take  share  and  share  alike,  and  the  then  living  issue 
(which  we  have  seen  means  children)  of  ajiij  grandchild 
to  take  per  stirpes  the  interest  (or  share)  which  the  par- 
ents would  have  taken  if  the  property  had  then  been 
divided  among  all  his  grandchildren.    The  trust  as  to  the 
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rents  would  cease  as  to  any  interest  in  the  property  upon 
such  interest  being  taken  as  'heir-at-law  of  the  testator.' 

"This  bill  is  brought  by  complainants,  as  heirs-at-law, 
attacking  the  will  as  invalid  and  praying  that  it  be  so 
declared.  The  complainants  are  Kate  Stark  and  her  hus- 
band, and  Katie  Kirby  {rice  Madison)  and  her  husband,  and 
Arvilla  Madison.  The  bill  cannot  be  maintained  by  Katie 
Kirby  and  her  husband  and  Arvilla  Madison,  because  they 
are  beneficiaries  named  in  the  will  and  have  taken  their 
share  of  the  rents.  They  cannot  take  under  the  will  as 
devisees  and  then  contest  it  as  heirs-at-law.  (110  111.  223; 
122  id.  528.) 

"It  follow^s  that  the  demurrer  in  this  case  .must  be  sus- 
tained, and  the  motion  for  a  receiver  denied." 

For  the  reasons  above  stated  the  decree  of  the  circuit 
court  of  Cook  county  is  affirmed.  ^^^^.^^  affirmed. 


The  Chemical  National  Bank  of  Chicago 
The  World's  Columbian  Exposition. 

Opinion  filed  Xovember  S,  1S97. 

1.  Banks — xrhen  acceptance  of  dividends  on  claim  alloiced  by  comp- 
trolkr  dftes  not  work  estoppil.  A  depositor  in  an  Insolvent  national 
bank  is  not  estopped,  by  accepting  dividends  on  part  of  his  claim 
allowed  by  the  comptroller;  from  suing^  for  the  part  disallowed, 
where  the  part  disallowed  was  in  dispute  and  was  thrown  out  by 
the  comptroller,  leaving  the  depositor,  if  dissatisfied,  to  submit  his 
right  to  that  part  to  a  court  of  competent  jurisdiction. 

2.  Contracts— 6a  nks— insolvency  of  bank  a  breadi  of  contract  to  ca  rry 
on  banking  bimne^^s.  Where  a  national  bank  contracts  with  an  ex- 
position company  to  carry  on  a  branch  banking  business  upon  the 
exposition  grounds,  the  subsequently  declared  insolvency  of  the 
bank  terminates  its  capacity'  for  doing  business,  and  no  further  act 
is  necessary  to  fix  its  liability  for  a  breach  of  the  contract. 

Chemical  Nat,  Bank  v.  World^s  Columb.  Ex,  67  III.  App.  169,  affirmed. 
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Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Prank  Baker,  Judg^e, 
presiding. 

Hiram  T.  Gilbert,  for  plaintiff  in  error: 

One  who  takes  the  benefit  of  a  judgment  or  decree 
by  receiving  the  money  awarded  him,  cannot  afterw:ards 
prosecute  an  appeal  or  writ  of  error  to  reverse  such  judg- 
ment or  decree.  The  acceptance  of  the  money  operates 
as  a  release  of  errors.  Thomas  v.  Negus,  2  Gilm.  700;  Mor- 
gan V.  LacM,  id.  414;  Ruckman  v.  Alwood,  44  111.  183;  Cortoin 
V.  Sticmj),  76  id.  246. 

A  party  who  accepts  the  benefit  of  a  judgment  or  other 
award  is  estopped  from  questioning  its  validity  in  a  col- 
lateral proceeding.  Kile  v.  Yelloivhead,  80  111.  208;  Pool  v. 
Breese,  114  id.  594;  Toivn  v.  Blackberry,  29  id.  137. 

A  claim  against  an  insolvent  national  bank,  when  al- 
lowed by  the  comptroller  and  accepted  by  the  claimant, 
has  the  force  of  a  judgment.  Bank  v.  Bank,  94  U.  S.  437; 
White  V.  Knox,  111  id.  784. 

Walker  &  Eddy,  for  defendant  in  error. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

A  careful  consideration  of  the  record  in  this  case  con- 
vinces us  that  the  opinion  of  the  Appellate  Court  by  Mr. 
Justice  Shepard  contains  a  fair  and  just  statement  of  the 
facts  and  a  carefully  expressed  exposition  of  the  law 
applicable  to  those  facts.  That  opinion  is  herewith  ap- 
pended, and  adopted  by  this  court  as  its  opinion.  It  is 
as  follows: 

"This  writ  of  error  is  prosecuted  to  reverse  a  judgment 
of  $7500  recovered  against  the  plaintiff  in  error  and  in 
favor  of  the  defendant  in  error,  upon  a  trial  had  before 
the  court  below,  without  a  jury.  The  cause  was  tried 
upon  an  agreed  stcitement  of  facts,  the  substance  of  which, 
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so  far  as  necessary  to  be  considered  here,  and  the  points 
urged  against  the  judgment,  we  take  from  the  brief  of  the 
plaintiff  in  error,  as  follows: 

"On  July  7, 1892,  the  plaintiff;  a  corporation  organized 
for  the  purpose  of  conducting  the  Columbian  Exposition, 
entered  into  a  contract  in  writing  with  the  defendant,  a 
national  banking  association  organized  under  the  laws 
of  the  United  States,  bj^  which  the  plaintiff  on  its  part 
agreed  to  set  apart  and  allot  to  the  defendant  certain 
premises  in  the  administration  building  in  Jackson  Park, 
and  to  grant  and  concede  to  the  defendant  the  exclusive 
right  to  conduct  a  general  banking  business  and  maintain 
safe  deposit  vaults  upon  the  premises  from  the  day  the 
premises  should  be  ready  for  occupancy  during  and  until 
the  close  of  the  World's  Columbian  Exposition,  or  for  so 
long  thereafter  as  the  plaintiff  might  deem  expedient. 
The  plaintiff  further  agreed  that  it  would  not  permit  any 
person  or  persons,  corporation  or  corporations,  to  carry 
on  the  business  of  cashing  drafts  or  issuing  exchange  or 
receiving  deposits  upon  the  exposition  grounds.  The 
defendant,  on  the  other  hand,  agreed,  for  and  in  consid- 
eration of  the  grant  of  the  above  mentioned  privileges,  to 
pay  the  defendant  the  sum  of  Sll,500  in  installments,  as 
follows,  to- wit:  $2000  February  1,  1893;  $2000  March  1, 
1893;  $2000  April  1, 1893;  $2500  May  1,  1893,  and  $3000  June 
1, 1893.  The  defendant  further  agreed  that  it  would  com- 
mence the  full  operation  of  business  under  the  privileges 
granted  in  the  contract  on  or  before  the  15th  day  of  April, 
1893,  and  maintain  the  same  continuously  during  the  ex- 
position. The  contract  contained  no  provision  respect- 
ing the  remedy  that  might  be  adopted  by  either  party  in 
case  of  a  breach  of  any  of  the  terms  of  the  contract  by  the 
other. 

"On  April  17,  1893,  defendant  entered  into  possession 
of  the  premises  mentioned  in  the  agreement  and  estab- 
lished therein  a  branch  office  of  its  bank,  conducting  and 
carrying  on  a  general  banking  business,  receiving  as  de- 
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posits  large  sums  of  money  from  the  plaintiff,  concession- 
aires, exhibitors  and  other  connected  with  the  World's 
Columbian  Exposition.  It  paid  plaintiff  on  account  of 
the  contract  $2000  February  1, 1893,  ?2000  March  1,  1893, 
and  $2000  April  1, 1893,  but  never  made  any  further  pay- 
ments. 

"On  May  9,  1893,  defendant  became  insolvent,  and  by 
direction  of  the  comptroller  of  the  currency  a  bank  exam- 
iner took  possession  of  its  assets  and  property,  and  its 
business  of  bankinjj  was  entirely  suspended  and  was  never 
thereafter  resumed.  The  premises  mentioned  in  the  con- 
tract were  closed,  and  the  deposits  were  removed  to  the 
main  banking  office  of  defendant  in  Chicago.  The  bank 
examiner  retained  the  management  of  the  assets  and 
property  until  July  21,  1893,  when  one  John  P.  Hopkins 
was  appointed  receiver  by  the  comptroller  of  the  cur- 
rency and  assumed  the  management  thereof.  Hopkins 
resigned  January  13, 1894,  and  one  Elie  C.  Tourtelot  was 
appointed  receiver  in  his  place.  Tourtelot  continued  to 
act  as  receiver  until  February  15, 1896,  when  he  resigned, 
and  one  William  C.  Niblack  was  appointed  receiver  and 
entered  upon  the  discharge  of  his  duties  as  such,  and  has 
ever  since  continued  to  act  and  is  still  acting  as  receiver. 

"On  May  9, 1893,  being  the  date  of  its  suspension,  plain- 
tiff was  a  depositor  of  defendant  to  the  amount  of  §29,343 
deposited  in  its  name,  and  to  the  further  amount  of  §500 
deposited  in  the  name  of  plaintiff's  paymaster.  On  the 
same  date  one  Newton  Wilcoxen  was  a  depositor  to  the 
amount  of  more  than  $1000,  and  afterwards,  on  July  5, 
1893,  Wilcoxen  drew  his  check  on  the  defendant  for  §1000, 
payable  to  the  plaintiff's  order,  and  delivered  the  same 
to  plaintiff. 

"On  June  23,  1893,  plaintiff,  through  its  proper  officer, 
made  demand  upon  the  national  bank  examiner  for  the 
possession  of  the  premises  described  in  said  contract. 
Thereupon,  in  pursuance  of  said  demand,  and  by  direc- 
tion of  the  comi)troller  of  the  currency,  the  national  bank 
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examiner  surrendered  up  possession  of  the  premises,  and 
after  that  date  defendant  did  not  itself,  or  by  any  agent 
or  receiver,  have  control  of  the  premises  or  any  part 
thereof,  but  on  the  contrary,  from  and  after  that  date 
until  tlie  close  of  the  World's  Columbian  Exposition  on 
November  1, 1893,  the  plaintiff,  or  the  Northern  Trust  Com- 
pany of  Chicago,  had  exclusive  possession  of  the  premises, 
and  the  Northern  Trust  Company,  during  said  period, 
carried  on  in  said  premises  a  general  banking  business, 
with  the  express  permission  of  the  plaintiff. 

"After  defendant  had  become  insolvent  and  suspended 
business,  plaintiff  entered  into  negotiations  with  other 
banks  and  banking  institutions  for  the  purpose  of  estab- 
lishing a  branch  bank  on  the  premises,  and  to  this  end 
entered  into  a  contract  with  the  Northern  Trust  Com- 
pany, under  which  said  trust  company  undertook  and 
agreed  to  open  a  branch  office  and  conduct  a  general 
banking  business  on  said  premises  when  the  defendant 
should  surrender  possession  thereof,  but  upon  the  con- 
dition that  said  Northern  Trust  Company  should  not  be 
required  to  pay  any  rent  for  the  use  of  said  premises  or 
for  any  rights  or  privileges  that  had  been  reserved  to  the 
defendant.  Plaintiff  made  application  to  other  banks  and 
banking  institutions  for  the  prosecution  of  said  business 
during  the  remainder  of  the  term  of  said  exposition,  but 
was  wholly  unable  to  obtain  any  other  or  more  favorable 
terms  from  any  responsible  bank  than  those  offered  by 
said  Northern  Trust  Company.  At  the  time  plaintiff  de- 
manded possession  of  the  premises  from  the  bank  exam- 
iner, the  bank  examiner  and  the  directors  of  defendant 
made  the  claim  that  in  consideration  of  such  surrender 
of  possession  defendant  should  be  repaid  a  portion  of  the 
amount  that  had  theretofore  been  paid  by  it  to  plaintiff  on 
account  of  the  contract,  but  the  plaintiff  declined  to  rec- 
ognize such  claim  or  to  repay  any  portion  of  said  money. 

"On  September  !26,  1803,  plaintiff  presented  and  filed 
with  Hopkins,  receiver,  its  sworn  proof  of  claim,  in  and 
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by  which  it  claimed  a  balance  due  it  on  account  of  its 
deposit,  amounting  to  $29,343,  the  amount  of  the  check 
delivered  to  it  by  Wilcoxen  on  July  5, 1893,  amounting"  to 
?10()0,  and  the  amount  of  the  deposit  standing"  in  the  name 
of  its  treasurer  amounting  to  ^500,  making  a  total  of  J^]0,- 
843  then  claimed  by  the  plaintiff.  After  this  claim  was 
filed  the  defendant's  receiver  insisted  there  should  be 
deducted  therefrom  the  sum  of  ^2775,  on  the  ground,  as  he 
claimed,  that  defendant  should  only  be  charged  with  such 
a  proportion  of  the  entire  sum  provided  to  be  paid  under 
its  said  contract  as  the  time  from  April  17,  1893,  to  June 
23,  1893,  bore  to  the  entire  period  from  April  17,  1H93,  to 
November  1,  1893,  which,  as  said  receiver  claimed,  would 
amount  to  >^3225,  deducting  which  from  the  $0000  already 
paid,  would  leave  the  '5^2775  which  the  receiver  claimed 
should  be  deducted.  Subsequently  the  receiver  expressed 
himself  willing  to  allow  the  claim  if  plaintiff  would  first 
allow  a  credit  thereon  of  If 2 100.  Failing  to  reach  an  agree- 
ment with  the  receiver,  the  attorney  of  the  plaintiff,  on 
January  15, 1894,  communicated  by  letter  with  the  comp- 
troller of  the  currency  relative  to  the  differences  between 
the  plaintiff  and  the  receiver,  and  requesting  directions 
t3  the  receiver  before  taking  further  action  in  the  matter. 
In  answer  to  this  letter  the  comptroller,  on  February  5, 
1894,  wrote  to  the  j:)laintiff's  attorney,  in  substance,  that 
after  hearing  from  the  receiver  and  after  having  given 
the  matter  careful  consideration  he  was  of  the  opinion 
that  if  the  receiver  could  effect  a  compromise  by  deduct- 
ing ^2100  from  the  claim  he  would  be  justified  in  doing  so, 
but  that  if  this  could  not  be  done  the  x)roper  course  for 
him  to  punsue  would  be  to  deduct  from  the  claim  the  en- 
tire §6000  paid  by  the  defendant  to  the  plaintiff  and  allow 
it  for  the  balance  of  )?23,343,  leaving  it  to  the  plaintiff,  if 
dissatisfied,  to  adopt  such  course  as  it  might  see  fit  for 
the  determination  of  the  rights  of  the  parties  by  a  court 
of  competent  jqrisdiction.  Sut)sequently,  and  on  Febru- 
ary 13,  1894,  plaintiff's  claim  was  allowed  to  the  amount 
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of  $23,343,  and  the  receiver  issued  and  delivered  to  plain- 
tiff a  receiver's  certificate  therefor,*  which  receiver's  cer- 
tificate was  accepted  by  the  plaintiff,  and  on  February 
15,  1894,  plaintiff  received  from  the  comptroller  of  the 
currency,  out  of  the  funds  of  the  defendant  in  the  treas- 
ury of  the  United  States,  two  dividends  on  the  claim  so 
allowed,  aggregating  the  ampunt  of  $16,340.10.  On  April 
12, 1894, — nearly  two  months  after  the  acceptance  by  the 
plaintiff  of  these  dividends, — it  commenced  the  present 
suit.  Subsequently,  on  June  26,  1894,  plaintiff  accepted 
a  further  dividend  of  $2334.30,  and  on  August  9,  1895,  a 
further  dividend  of  $1167.15,  making  in  all  $19,841.55  re- 
ceived by  plaintiff  as  dividends  on  the  claim  so  allowed. 

"Upon  the  foregoing  facts  the  defendant  insisted  that 
the  plaintiff  was  not  entitled  to  recover:  First,  because 
by  its  acceptance  of  dividends  on  the  claim  as  allowed 
before  the  commencement  of  its  suit,  plaintiff  had  es- 
topped itself  from  asserting  any  further  claim  against 
the  defendant,  or  insisting  that  the  action  of  the  comp- 
troller was  erroneous;  second,  because  the  amount  of  its 
claim  as  allowed,  and  upon  which  it  had  received  divi- 
dends, was  all  the  plaintiff  was  legally  entitled  to. 

"The  first  proposition,  presenting,  concededly,  a  new 
question,  claims  serious  consideration.  Section  5234  of 
the  Revised  Statutes  of  the  United  States  provides  for 
the  appointment  by  the  comptroller  of  the  currenc}^  of  a 
receiver  for  an  insolvent  national  bank.  Section  5235 
provides  for  the  giving  of  notice  by  the  comptroller,  by 
advertisement,  to  creditors  to  present  their  claims.  Sec- 
tion 5236  is  as  follows:  *From  time  to  time  after  full  pro- 
vision has  been  first  made  for  refunding  to  the  United 
States  any  deficiency  in  redeeming  the  notes  of  such  as- 
sociation, the  comptroller  shall  make  a  ratable  dividend 
of  the  money  so  paid  over  to  him  by  such  receiver  on  all 
such  claims  as  may  have  been  proved  to  his  satisfaction 
or  adjudicated  in  a  court  of  competent  jurisdiction,  and, 
as  the  proceeds  of  the  assets  of  such  association  are  paid 
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over  to  him,  shall  make  further  dividends  on  all  claims 
previously  proved  or  adjudicated,  and  the  remainder  of 
the  proceeds,  if  any,  shall  be  paid  over  to  the  sharehold- 
ers of  such  association,  or  their  legal  representatives,  in 
proportion  to  the  stock  by  them  respectively  held.' 

"It  has  been  held  that  under  this  section  the  creditor 
was  at  liberty  to  present  his  claim  to  the  comptroller  for 
allowance,  and  that  in  case  the  comptroller  refused  to  al- 
low the  claim  the  creditor  mi  jjht  bring  suit  thereon  against 
the  banking  association  in  any  court  of  competent  juris- 
diction, (Bank  of  Bethel  v.  Pahquwque  Bank,  14  Wall.  383,) 
and  an  attempt  was  made,  in  the  same  case,  to  procure  a 
holding  by  the  court  that  the  remedy  given  by  that  sec- 
tion of  the  statute  for  proving  claims  before  the  comp- 
troller of  the  currency  excluded  all  other  remedies.  But 
the  court  refused  to  sustain  the  proposition  in  that  be- 
half, on  the  ground  that  under  the  provisions  of  the  sec- 
tion quoted  it  was  as  much  the  duty  of  the  comptroller 
to  make  dividends  upon  claims  that  had  been  adjudicated 
in  a  court  of  competent  jurisdiction  as  upon  such  as  had 
been  proved  before  him  to  his  satisfaction,  and  denied  that 
the  adjudicated  claims  referred  to  in  the  act  were  only 
such  as  had  been  adjudicated  prior  to  the  aj^pointment 
of  a  receiver;  and  accordingly  held  that  'claims  presented 
by  creditors  may  be  proved  before  the  receiver,  or  they 
may  be  put  in  suit  in  any  court  of  competent  jurisdiction, 
as  a  means  of  establishing  their  validity  and  to  determine 
the  amount  owed  by  the  association.'  But  that  decision, 
it  will  be  seen,  does  not  meet  the  exact  case  presented  by 
the  proposition  of  the  plaintiff  in  error,  that  by  the  ac- 
ceptance of  dividends  on  a  claim  allowed  by  the  comp- 
troller an  estoppel  arose  against  asserting  the  claim 
against  the  insolvent  association  for  an  amount  in  addi- 
tion to  what  had  been  allowed  by  the  comptroller. 

"Looking  at  the  stipulated  facts,  we  see  that  at  the 
date  of  the  suspension  of  the  bank  the  defendant  in  error 
was  a  depositor  therein  to  the  extent  of  $29,343  deposited 
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in  its  own  name,  and  of  §500  deposited  in  the  name  of  its 
paymaster.  Subsequently  it  became  the  holder  of  a  check 
for  $1000  drawn  in  its  favor  by  one  Wilcoxen,  who  was 
also  a  depositor  in  the  bank  to  an  amount  in  excess  of 
the  amount  of  the  check.  Defendant  in  error  was,  there- 
fore, a  creditor  of  the  bank  to  the  amount  of  §30,843  for 
funds  on  deposit  when  the  bank  failed,  and  was  such 
creditor  when  it  made  presentation  of  its  claim  for  allow- 
ance. Against  the  claim  as  presented  the  bank  urged  its 
counter-claim  for  a  part  of  the  $6000  it  had  paid  on  ac- 
count of  the  concession  it  had  received  to  occupy  a  bank- 
ing office  and  do  a  banking  business  within  the  exjiosition 
grounds.  Failing  to  come  to  an  agreement  as  to  such 
counter-claim,  the  comptroller  allowed  the  claim  of  de- 
fendant in  error  for  an  amount  equaling  the  §29,343  on 
deposit  in  its  name,  less  the  whole  §6000  which  had  been 
paid  by  the  bank  on  account  of  the  concession,  viz.,  for 
§23,343,  and  overlooked  or  ignored  the  items  of  §500  on 
deposit  in  the  name  of  the  paymaster  of  defendant  in 
error  and  of  §1000  for  which  it  held  the  check  of  Wil- 
coxen. The  exposition  was,  therefore,  subjected  to  a 
clear  deprivation  of  §1500  growing  out  of  transactions 
entirely  indej^endent  of  and  separate  from  its  claim  as 
a  separate  deiDOsitor  in  its  own  name,  and  was  deprived 
of  the  §6000  which  had  been  paid  to  it  by  the  bank  on 
account  of  rent  and  the  concession,  and  it  was  for  these 
sums  that  the  defendant  in  error  sued,  and  obtained  the 
adjudication  in  its  favor  that  is  brought  up  for  review. 
"Whatever  the  rule  may  be  concerning  the  bindin;^ 
effect  upon  one  of  an  election  made  by  him  to  accept  the 
benefit  of  a  judgment  or  award  in  his  favor  upon  an  en- 
tire claim  asserted  by  him,  evidenced  by  his  acceptance 
of  subsequent  dividends  thereon  or  of  payment  thereof, 
still  we  must  regard  the  suit  or  claim  for  this  §7500  as 
being  so  far  separable  from  and  independent  of  the  claim 
of  defendant  in  error  as  a  general  depositor  of  the  bank 
as  to  permit  a  recovery  in  the  suit,  notwithstanding, 
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either  before  or  pending^  such  suit,  dividends  upon  the 
claim  as  allowed  by  the  comptroller  were  received.  A 
fair  construction,  also,  of  the  letter  of  the  comptroller 
of  February  5,  1894,  to  the  attorney  of  the  defendant  in 
error,  in  which  he  says  that  he  is  of  the  opinion  that  if 
the  receiver  could  effect  a  compromise  and  adjustment 
of  the  controversy  by  deductinj:^  $2100  he  would  be  justi- 
fied in  so  doings,  and  adds:  *If,  however,  this  cannot  be 
done,  the  proper  course  for  him  to  pursue  will  be  for  him 
to  deduct  from  the  claim  the  entire  $6000  paid  by  the 
bank  to  the  exposition,  and  allow  it  for  the  balance  of 
$23,343,  leaving^  to  the  exposition,  if  dissatisfied,  to  adopt 
such  course  as  it  may  see  fit  for  the  determination  of  the 
rights  of  the  parties  by  a  court  of  competent  jurisdic- 
tion,'coupled  with  the  action  taken  by  defendant  in  error 
in  accepting"  the  course  indicated  by  the  comptroller, 
seems  to  be  very  close  to  a  stipulation  that  defendant  in 
error  should  abide  by  the  decision  of  the  comptroller  to 
the  extent  of  $23,343  and  sue  for  the  rest,  if  dissatisfied, 
and  it  is  conceded  by  counsel  for  plaintiff  in  error  that 
it  would  be  competent  to  make  such  a  stipulation.  But 
we  do  not  rej^ard  it  to  be  necessary  to  hold  that  a  stipu- 
lation to  such  effect  was  made.  It  is  enough  that  the 
matters  involved  in  the  suit  do  not  appear  to  have  been 
passed  upon  by  the  comptroller  in  making"  the  allowance 
ordered  by  him.  He  simply  ordered  that  everything  in 
dispute  should  be  thfown  out  of  consideration,  leaving 
all  such  disputes  to  be  settled  by  suit.  Under  such  cir- 
cumstances we  do  not  regard  the  defendant  in  error  as 
being  estopped  by  anything  it  has  done  from  the  recovery 
it  secured. 

"The  cases  of  Chemical  Nat.  Bank  v.  Armstrong,  59  Fed. 
Rep.  372,  decided  by  the  Circuit  Court  of  Appeals  for  the 
Sixth  Federal  Circuit,  and  White  v.  Ktiox,  111  U.  S.  784,  are 
cases  which,  though  not  in  precise  point,  appear  by  an- 
alogy to  establish  that  estoppel  will  not  operate  in  a  case 
like  the  present.   But  we  take  time  only  to  refer  to  them. 
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"Upon  the  second  point,  which  involves  the  right  of 
the  defendant  in  error  to  have  the  $6000  which  had  been 
paid  to  it  by  the  bank  on  account  of  rent  and  concession, 
it  is  urged  that  there  was  no  lawful  rescission  by  the 
defendant  in  error  of  its  contract  with  the  bank,  and, 
because  there  was  not,  that  defendant  in  error  could  not 
repudiate  the  contract  and  also  retain  the  benefits  it  had 
received  thereunder.  We  will  not  follow  out  the  argu- 
ment of  the  plaintiff  in  error  upon  that  point,  but  content 
ourselves  with  holding  that  from  a  full  inspection  of  the 
stipulated  facts  it  appears  that  there  was  an  adgiitted 
breach  of  the  contract  by  the  bank  to  such  an  extent  as 
to  put  an  end  to  its  further  execution  by  the  bank,  and 
that  there  had  occurred  a  total  disability  of  the  bank  to 
perform  the  objects  for  which  the  contract  w^as  entered 
into.  Upon  the  insolvency  of  the  bank  being  declared  its 
capacity  to  do  business  was  at  an  end  and  the  contractual 
relation  between  the  parties  ceased,  except  for  purposes 
of  an  action  for  damages  for  breach  of  contract  ( White  v. 
KnoXy  supra;  Lake  Shore  and  Michigan  Southern  Eailioay  Co. 
V.  Richards,  152  111.  59.)  That  the  defendant  in  error  suf- 
fered damages  was  amply  shown  by  the  stipulation  that 
it  was  thereafter  unable  to  procure  a  bank  capable  of 
doing  the  business  contemplated  by  the  contract,  at  any 
rent  whatever  to  be  paid. 

"Under  the  agreed  facts  it  would  seem  that  there  can 
be  no  doubt  but  the  defendant  in  error  had  the  right  to 
take  possession  of  the  premises  after  the  total  breach  by 
the  bank  of  its  contract,  as  it  did  do  under  the  direction 
of  the  comptroller,  without  having  deducted  from  its 
claim  what  had  been  paid  to  it  for  rent  and  concession. 

"Upon  the  whole  record  the  judgment  should  be  af- 
firmed, and  it  is  so  ordered." 

The  judgment  of  the  Appellate  Court  ajBBrming  the 
judgment  of  the  circuit  court  of  Cook  county  was  proper, 
and  it  is  therefore  affirmed.  Judgment  affirmed. 


Digiti 


zed  by  Google 


IfoT.  '97.]  Larson  v.  The  People,  93 

Adolph  Larson  et  al 

The  People  ex  rel.  Kochersperg'er,  County  Treasurer. 
Opinion  JGed  November  5,  1897. 

1.  Special  assessments— lo/Vn  omissions  from  record  are  presumed 
iohaoe  been  supplied  by  evidence.  Where  a  confirmation  judgment  en- 
tered by  default  recites  a  finding  of  jurisdictional  facts,  it  will  be 
presumed,  on  appeal  from  a  proceeding  to  sell  the  property  for  the 
tax,  that  the  omission  of  a  signature  to  the  jurat  attached  to  the 
affidavit  of  mailing  notices  was  supplied  by  other  evidence. 

2.  Same — effect  where  a^essment  roll  is  signed  by  two  commissioners^ 
only.  A  confirmation  judgment  entered  by  default  cannot  be  col- 
laterally attacked  in  a  proceeding  to  sell  the  property  for  the  de- 
linquent assessment,  on  the  ground  that  the  assessment  roll  was 
signed  by  two  commissioners,  only. 

Writ  of  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Orrin  N.  Carter,  Jud^e,  presiding. 

Victor  Elting,  for  plaintiffs  in  error. 
J.  D.  Adair,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

To  reverse  a  judgment  of  sale  rendered  in  the  county 
coiirt  of  Cook  county  on  application  of  the  county  treas- 
urer, against  certain  property  of  plaintiffs  in  error,  for 
the  unpaid  first  installment  of  a  certain  special  assess- 
ment, the  plaintiffs  in  error  liave  prosecuted  this  writ  of 
error  to  this  court.  Only  two  points  are  relied  on  for  re- 
versal: First,  that  the  assessment  roll  upon  which  judg- 
ment of  confirmation  was  rendered  was  wholly  irregular 
and  void,  and  that  the  judgment  of  confirmation  based 
thereon  cannot  be  sustained  because  the  roll,  and  the  cer- 
tificate to  the  same,  were  signed  by  only  two  commission- 
ers; and  second,  that  the  affidavit  of  mailing  notices  in 
the  same  proceeding  was  of  no  effect  because  there  was 
no  signature  affixed  to  the  jurat 
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It  will  be  perceived  that  this  is  an  attempt  to  attack 
a  judgment  in  a  collateral  proceeding.  Notice  by  mail- 
ing, posting  and  publication  are  all  essential  to  jurisdic- 
tion to  render  a  judgment  of  confirmation  in  a  special 
assessment  proceeding.  {McChesney  v.  People,  145  111.  614.) 
It  was  held  in  Kruse  v.  Wilson,  79  111.  233,  that  an  affidavit 
in  attachment  without  the  signature  of  the  officer  before 
whom  the  oath  was  taken  was  not  void,  and  could  only 
be  attacked  in  a  direct  proceeding.  A  summons  had  been 
issued  on  such  affidavit,  in  which  it  was  recited  that  the 
affidavit  had  been  made,  and  the  court  said  (p.  237):  "If  an 
oath  was  administered,  and  by.  the  proper  officer,  as  it 
assuredly  was,  the  law  was  satisfied,  and  the  mere  omis- 
sion of  the  clerk  to  put  his  name  to  an  act  which  was 
done  through  him  as  the  instrument  should  not  prejudice 
an  innocent  party  who  has  done  all  he  was  required  to 
do."  In  the  present  case,  although  there  was  no  signature 
to  the  jurat  on  the  blank  line  left  for  that  purpose,  there 
was  an  impression  of  a  seal  below,  showing  these  words: 
"John  S.  Sheahan,  Notary  Public,  Cook  Co.,  111."  The  or- 
der of  default  of  the  county  court  finds  "that  the  commis- 
sioners heretofore  appointed  to  make  said  assessment 
have  complied  with  all  the  requirements  of  the  law  as 
to  posting  and  sending  notices  to  the  owners  of  the  prop- 
erty assessed,  and  that  due  notice,  as  required  by  law, 
has  been  given  of  this  application,  and  of  the  making 
and  return  of  the  said  assessment,  and  of  the  time  for 
the  final  hearing  thereon."  It  might  have  been  proved 
extrinsically  in  the  assessment  proceedings  that  the  oath 
was  in  fact  taken.  (1  Ency.  of  PI.  &  Pr.  318.)  In  view  of 
the  rule  so  often  announced  by  this  court,  that  when  the 
judgment  recites  the  finding  of  the  jurisdictional  facts  it 
will  be  presumed  that  any  omissions  appearing  on  the 
face  of  the  record  were  supplied  by  other  evidence,  (Dickey 
V.  People,  160  111.  633,)  this  point  is  overruled. 

The  court  having  jurisdiction,  the  judgment  of  con- 
firmation rendered  was  not  void,  and  could,  at  most,  only 
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have  been  erroneous.  In  People  v.  Markley^  106  111.  48,  the 
point  was  raised  that  only  two  of  the  commissioners  ap- 
pointed by  the  city  council  had  sij^ned  the  estimate  of 
the  cost  of  the  improvement,  and  it  was  there  held  that 
the  defect  was  not  one  which  affected  the  jurisdiction 
of  the  court,  and  while  the  court  might  have  erred  in  ren- 
derings the  judgment  of  confirmation  on  the  petition  with- 
out amending  it,  the  action  of  the  court  was  a  mere  error, 
which  cannot  be  availed  of  on  application  for  judgment 
against  delinquent  lands.  In  a  direct  attack  such  omis- 
sion has  been  held  fatal.  In  Adc^ovk  v.  City  of  Chicago,  160 
111.  611,  it  was  said:  "It  has  been  decided  that  the  stat- 
ute requires  that  the  commissioners  appointed  to  make  a 
special  assessment  shall  act  jointly,  and  that  action  by 
two  of  them  cannot  be  sustained.  The  same  rule  must  be 
applied  with  respect  to  the  commissioners  appointed  to 
estimate  and  report  the  cost  of  the  improvement.  There 
is  no  ground  upon  which  a  distinction  in  that  respect  be- 
tween the  two  sets  of  commissioners  could  rest."  In  the 
present  case,  the  affidavits  of  mailing  and  posting,  and 
the  certificate  of  publication,  showed  that  all  three  com- 
missioners signed  the  notices  given  and  all  three  of  them 
took  the  necessar}?^  oath,  but  only  two  signed  the  assess- 
ment roll  and  the  certificate  to  the  same.  The  notices 
sent  to  the  persons  assessed  informed  them  of  the  return 
of  the  assessment  roll  into  court,  as  did  also  the  notices 
published  and  posted,  and  these  were  signed  by  all  three 
commissioners. 

On  the  authority  of  Adcovk  y.  City  of  Chicago,  svpra,  and 
People  V.  Markley,  suinri,  we  must  hold  that  this  defect  in 
the  assessment  roll  in  nowise  affected  the  jurisdiction  of 
the  court,  and  if  it  was  erroneous  for  the  court  to  render 
judgment  of  confirmation  on  such  a  roll,  still  such  judg- 
ment cannot  be  attacked  collaterally. 

The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Joseph  Walter 

V, 

Matilda  Way  et  aL 
Opinion  filed  November  8,  1897 » 

1.  Deeds — the  essence  of  delivery  is  the  intention  of  the  parties.  To 
make  the  delivery  of  a  deed  valid  it  must  be  manifest  that  the 
grantor  intended  the  grantee  to  become  possessed  of  the  estate. 

2.  Same — delivery  to  third  person  for  grantee  must  he  absolute.  Deliv- 
ery of  a  deed  to  a  third  person  for  the  grantee  must  be  absolute  to 
be  a  good  delivery,  and  if  the  grantor  retains  a  future  control  of 
the  deed  no  estate  passes. 

3.  Same — deed  intended  to  operate  as  a  will  muM  be  executed  with  form- 
alities of  a  will.  A  deed  which  is  intended  by  the  grantor  to  operate 
precisely  as  a  will  must  be  executed  and  witnessed  in  accordance 
with  the  provisions  of  the  Statute  of  Wills,  in  order  to  be  valid. 

4.  Evidence— mf?C7?Cf  h^ld  insufficient  to  shf)w  ddivery  of  deed  to  third 
person  for  grantee.  The  delivery  of  a  deed  to  a  third  person  for  the 
grantee  is  held  by  the  court,  after  full  consideration  of  the  evi- 
dence in  this  case,  not  to  be  sufficiently  established. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  M.  P.  Tuley,  Judge,  presiding". 

Elmer  DeWitt  Brothers,  (Luther  Laplin  Mills, 
of  counsel,)  for  appellant: 

Delivery  of  a  deed  is  essential  to  the  transfer  of  title 
by  such  an  instrument,  but  actual  dispossession  by  a 
grantor  of  the  instrument  is  not  invariably  necessary. 
Delivery  is  that  part  of  the  operation  in  executing  a  deed 
by  which  the  grantor  signijBes  his  intention  when  and 
how  it  is  to  take  effect.   Williams  on  Real  Prop.  147. 

Although  delivery  is  made  the  supreme  test  in  deter- 
mining the  intent  of  a  grantor  to  i^ass  title  by  the  in- 
strument, the  question  of  delivery  itself  becomes  one  of 
intention,  and  the  rule  is  that  it  is  complete  when  there  is 
a  clearly  manifested  intention  on  the  part  of  the  g'rantor 
to  make  the  instrument  his  deed.  Jordan  v.  Davis,10d  111. 
336;  Baioson  v.  Fox,  65  id.  200;  Stevens  v.  HatcJiy  6  Minn.  64; 
Vaughn  v.  Godmaii,  94  Ind.  191;  1  Devlin  on  Deeds,  sec.  262. 


Digiti 


zed  by  Google 


loT.  '97.]  Walter  v.  Way.  97 

Intention  is  a  controlling  element,  and  it  may  be  mani- 
fested by  acts  alone,  by  words  alone,  or  by  both,  either 
concurrent  or  successive.  Hill  v.  Hill,  119  111.  242;  Master- 
son  V.  Cheek,  23  id.  72;  Walker  v.  Walker,  42  id.  311;  Byars  v. 
Spencer,  101  id.  429;  Otis  v.  Spencer,  102  id.  622;  Pravart  v. 
Harris,  150  id.  40;  Bryan  v.  Wash,  2  Gilm.  262. 

The  question  whether  there  was  a  delivery  of  the  deed 
or  not,  so  as  to  pass  title,  must,  in  a  great  measure,  de- 
pend upon  the  peculiar  circumstances  of  each  particular 
case.  The  question  of  delivery  is  one  of  intention.  Jor- 
dan V.  Davis,  108  111.  336;  Devlin  on  Deeds,  sec.  262. 

Delivery  of  a  deed  to  a  third  person,  to  be  held  until 
the  grantor's  death,  will  vest  title  in  the  grantee,  and 
upon  the  death  of  the  grantor  the  deed  will  take  effect 
and  relate  back  to  the  time  of  the  first  delivery,  Devlin 
on  Deeds,  sec.  280;  Stone  v.  Duvall,  77  111.  475. 

Where  a  deed  is  delivered  to  a  third  party  to  be  de- 
livered to  the  grantee  upon  the  happening  of  some  event, 
it  will  not  take  effect  as  a  deed  until  the  second  delivery, 
but  when  thus  delivered  it  will  take  effect  by  relation 
from  the  time  of  the  first  delivery,  and  title  will*  pass  as 
of  that  time.  Stone  v.  Duvall,  77  111.  475;  Ball  v.  Foreman, 
37  Ohio  St.  132;  Foster  y ,  Mansfield,  3  Mete.  412;  Lathamv, 
Udell,  38  Mich.  238. 

Delivery  and  acceptance  may  be  simultaneous,  as 
where  delivery  is  made  directly  to  the  grantee  in  person; 
or  they  may  be  successive,  as  where  the  delivery  is  to  a 
third  person.  But  acceptance  cannot  occur  before  de- 
livery.    Insurance  Co.  v.  Campbell,  95  111.  267. 

H.  H.  Talcott,  for  appellees: 

If  the  deed  is  not  delivered  in  the  lifetime  of  the  donor 
no  title  passes.  Hoig  v.  Adrian  College,  8B  111.  267;  Cline  v. 
Jones,  111  id.  563;  Byars  v.  Spencer,  101  id.  429. 

There  must  be  an  unqualified  delivery  in  some  way, — 
an  acceptance  by  the  grantee.  The  title  must  be  pres- 
ently vested  in  the  grantee  without  any  conditions.  Mas- 
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terson  v.  aieek,  23  111.  76;  Basket  v.  Hassell,  107  U.  S.  602; 
Stinson  v.  Anderson,  96  111.  373;  Hayes  v.  Boylan,  141  id.  400. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  is  a  bill,  which,  as  originally  drawn  and  subse- 
quently amended,  was  filed  by  the  appellant,  Joseph  Wal- 
ter, against  the  appellee,  Matilda  Way  and  others,  for  the 
purpose  of  establishing  in  appellant  the  ownership  of  two 
lots  in  the  village  of  Desplaines  in  Cook  county.  The 
appellees  are  the  brothers  and  sisters  and  nephews  and 
nieces  of  one  Christopher  Haverly,  for  many  years  a  resi- 
dent of  said  village  of  Desplaines.  Christopher  Haverly 
died  at  Desplaines  at  the  age  of  about  seventy-one  years 
on  April  8,  1893,  unmarried  and  intestate,  and  leaving 
the  appellees  as  his  only  heirs-at-law.  He  kept  a  livery 
stable  which  was  situated  upon  the  premises  owned  by 
him.  There  was  also  a  house  upon  said  premises  in  which 
he  sometimes  lived.  At  the  time  of  his  death  the  prem- 
ises were  rented  to  one  Winchell.  On  June  3, 1890,  Chris- 
topher Haverly  made  a  deed  of  the  lots  in  question  to  the 
appellant,  Joseph  Walter.  Joseph  Walter  was  a  harness 
maker,  living  in  the  village  near  the  premises  of  Chris- 
topher Haverly.  The  appellant  was  an  intimate  friend 
of  the  deceased,  Haverly;  and  Haverly  entertained  for 
him  a  high  degree  of  regard  and  affection.  During  the 
last  year,  or  year  and  a  half  of  Haverly's  life,  he  lived  in 
some  rooms  over  the  harness  shop  of  the  appellant. 

The  appellant  claims  to  be  the  owner  of  the  lots  in 
question,  by  virtue  of  the  deed  so  executed  by  Haverly 
on  June  3, 1890.  The  appellees  claim  to  be  the  owners,  as 
heirs  of  Haverly,  and  contend  that  the  deed  executed  to 
the  appellant  was  never  delivered  to  the  grantee  therein, 
and,  therefore,  never  took  effect  as  a  valid  conveyance,. 
The  only  question  in  the  case  is,  whether  or  not  there 
was  a  delivery  of  the  deed  to  the  appellant.  The  circuit 
court,  before  whom  the  cause  was  heard,  found  that  there 
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was  no  delivery  of  the  deed,  and  dismissed  the  bill  for 
want  of  equity. 

The  question  as  to  what  constitutes  the  delivery  of  a 
deed  has  often  been  passed  upon  by  this  court.  A  deliv- 
ery is  necessary  to  render  a  deed  operative.  It  has  been 
held,  that  no  particular  form  or  ceremony  is  required  to 
constitute  a  suflBcient  delivers?'.  It  has  also  been  said, 
that  a  delivery  may  be  by  acts  or  words,  or  by  both,  or  by 
one  without  the  other.  But  it  is  well  settled,  that  several 
things  are  necessary  to  constitute  a  valid  or  effective  de- 
livery of  a  deed.  One  of  the  essential  requisites  of  a  suffi- 
cient delivery  is,  that  the  deed  pass  beyond  the  dominion 
and  control  of  the  grantor.  Another  requisite  is  the  in- 
tention of  the  grantor,  and  of  the  person  to  whom  the 
deed  is  delivered,  that  it  shall  presently  become  opera- 
tive and  effectual.  The  essence  of  delivery  is  the  inten- 
tion of  the  parties.  In  order  to  make  the  delivery  valid, 
it  must  be  manifest  that  the  grantor  intended  the  grantee 
to  become  possessed  of  the  estate.  It  is  not  essential  in 
all  cases,  that  the  deed  should  be  delivered  into  the  ac- 
tual possession  of  the  grantee.  It  may  be  delivered  to  a 
third  person  for  the  benefit  of  the  grantee.  When  the 
delivery  is  to  a  stranger  for  the  benefit  of  the  grantee,  it 
must  be  absolute  in  order  to  be  good.  If  a  future  control 
by  the  grantor  is  retained  over  the  deed,  no  estate  passes. 
When  it  is  accepted  by  the  beneficiary,  the  delivery  is 
as  good,  when  made  to  a  third  person  for  his  benefit,  as 
though  made  directly  to  him.  Where  a  grantor  makes  a 
deed  and  delivers  it  to  a  third  person  to  hold  until  his 
death,  and  then  to  deliver  it  to  the  grantee,  and  parts 
with  all  control  over  it,  and  reserves  no  right  to  recall 
the  deed,  or  alter  its  provisions,  the  delivery  in  such  case 
will  be  effective,  and  the  grantee  on  the  death  of  the 
grantor  will  succeed  to  the  title.  Although  the  delivery 
of  the  deed  to  such  third  person  to  be  retained  until  the 
death  of  the  grantor,  and  then  to  be  delivered  to  the 
grantee,  is  not  an  absolute  delivery,  so  as  to  vest  an 
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immediate  estate  in  the  land,  yet  it  will  be  good  to  pass 
the  title  at  the  grantor's  death  to  the  grantee  or  his 
heirs.  {Bryan  v„Wa^h,  2  Gilm.  557;  Byars  v.  Spencer,  101 
111.  429;  Clinev,  Jones,  111  id.  563;  Provart  v.  Harris,  150  id. 
40;  Stinson  v.  Anderson,  96  id.  373;  Stone  v.  Duvall,  77  id.  475; 
2  Devlin  on  Deeds,  sees.  262,  280). 

The  amended  and  supplemental  bill  in  this  case  al- 
leges, that  the  deed  was  delivered  by  Christopher  Hav- 
erly  to  one  Thomas  Luce,  as  the  agent  for  appellant. 
Upon  looking  into  the  record  we  are  unable  to  find  any 
such  facts  as,  in  our  opinion,  constitute  a  delivery  of  the 
deed  to  Luce,  either  as  the  agent  of  the  appellant  to  re- 
ceive the  deed,  or  as  the  agent  of  Haverly  to  deliver  the 
deed  to  appellant.  On  the  night  of  April  8,  1893,  in  one 
of  the  rooms  above  appellant's  harness  shop  Haverly  was 
very  sick,  and  Luce  was  present  with  him.  Luce  says  he 
was  satisfied  that  Haverly  was  going  to  die,  and  so  told 
him.  Luce  then  asked  the  deceased,  if  he  had  any  papers 
to  fix  up,  or  if  there  was  anything  he  wanted  done,  and 
told  him  that  it  would  be  better  for  him  to  do  what  he  had 
to  do  at  once.  The  deceased  replied  as  follows:  "When 
I  went  down  east,  I  had  all  my  papers  fixed  up  before  I 
went.  I  deeded  those — that  lot  and  barn  and  the  house 
and  lot — to  Joseph  Walter.  I  made  another  paper  dis- 
posing; of  my  personal  property.  Mr.  Senne  made  them." 
Luce  told  him  to  send  for  Senne.  He  said  to  Luce,  that 
he  wanted  the  paper  in  reference  to  his  personal  prop- 
erty changed.  Luce  told  him  that  he  ought  to  do  it  at 
once,  on  that  night.  The  deceased  replied,  "Oh,  pshaw! 
wait  until  morning."  Luce  told  him  that  he  might  not  live 
until  morning,  and  asked  him  where  the  papers  were.  The 
deceased  replied,  "They  are  in  the  other  room  in  that  tin 
box.  It  was  a  bread  box,  and  there  is  a  bread  box  sitting 
on  top  of  it.  It  is  there."  The  other  room  referred  to  was 
the  kitchen,  in  which  the  deceased  was  in  the  habit  of 
cooking  his  meals,  and  adjoined  the  bed-room  in  which  he 
was  sick.    Luce  asked  him  if  Walter  knew  anything  about 
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the  deed.  He  replied,  "Yes,  he  knows  all  about  it."  Luce 
asked  him  if  the  deed  was  on  record.  He  said,  "No;  all  he 
(Walter)  has  got  to  do  with  it  is  to  take  it  and  put  it  on 
record."  While  he  and  Luce  were  talking",  the  appellant 
and  Winchell  came  into  the  room.  Just  before  they  en- 
tered the  room,  the  deceased  protested  ag'ainst  sending 
for  Senne  that  night,  and  said,  "I  don't  want  Winchell  to 
know  anything  about  this  business  at  all.  Don't  get  the 
man  (Senne)  out  of  bed  in  the  middle  of  the  night;  we  can 
do  that  to-morrow."  Appellant  and  Winchell  after  a  few 
moments  went  down  stairs;  thereupon  the  deceased  pro- 
posed to  fix  up  the  matter  the  next  day,  and  said  that  he 
would  on  the  next  day  sell  his  horse  and  road  cart  for 
what  he  could  get  for  them.  He  also  said,  "I  don't  want 
anybody  to  say  anything  about  it.  When  I  am  gone  that 
is  the  end  of  it.  I  don't  w^ant  anybody  to  know  the  pa- 
pers are  made  at  all."  Luce  asked  him  what  he  wanted 
him,  Luce,  to  do  with  those  papers,  and  he  answered, 
"I  want  you  to  take  care  of  those  papers."  When  Luce 
asked  if  he  should  not  take  them  home  with  him,  he  said, 
"I  want  you  to  take  care  of  them,  so  that  they  will  not  be 
destroyed."  The  deceased  said:  the  deed  "is  in  a  bread 
box — a  tin  box — sitting  in  the  kitchen  with  another  box 
on  top  of  it.  The  deed  is  there  for  Joe."  Luce  had  not 
seen  the  deed,  and  did  not  know  where  it  was,  or  where 
the  box  was  which  contained  it.  Haverly  died  that  night, 
and,  after  his  death.  Luce  asked  the  appellant  if  he  knew 
where  the  box  was,  and  the  appellant  replied  that  the 
deceased  had  told  him  alj  about  the  box.  Luce  then  took 
the  box,  and  subsequently  delivered  it  to  the  probate 
court. 

The  foregoing  is  substantially  all  the  testimony  which 
connects  Luce  in  any  way  with  the  transaction.  It  is 
evident  that  there  was  no  delivery  of  the  deed  to  Luce 
for  the  benefit  of  the  appellant.  The  deceased  merely 
informed  Luce,  that  the  deed  was  in  a  box  in  the  adjoin- 
ing room  for  the  appellant,  and  that  appellant,  not  Luce, 
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could  take  it  and  record  it.  There  was  no  direction  to 
Luce  to  take  it  and  record  it,  but  simply  a  statement 
that,  after  the  death  of  Haverly,  the  appellant  could  take 
it  and  record  it. 

The  evidence  shows,  that,  for  more  than  a  year  prior 
to  the  death  of  Haverly,  the  deed  was  in  his  possession 
in  the  tin  box  in  the  rooms  occupied  by  himself.  During^ 
all  this  time  it  did  not  pass  out  of  his  control.  About 
June  3, 1890,  the  deceased  made  up  his  mind  to  g'o  to  New 
York  where. he  had  some  relatives  living.  Before  he  left 
for  New  York,  he  sent  for  Henry  C.  Senne,  a  justice  of 
the  peace  and  police  magistrate  at  Desplaines,  with  a 
view  of  making  some  arrangements  in  regard  to  his  prop- 
erty. He  stated  to  Senne,  that  he  was  going  away,  and 
did  not  know  whether  he  should  come  back  alive  or  not; 
that  he  had  no  desire  to  make  a  will,  but  wanted  advice 
as  to  the  proper  method  of  disposing  of  his  property  with- 
out making  a  will.  Senne  took  advice,  and  told  him  that, 
if  he  would  make  a  deed  and  provide  for  the  delivery  of 
the  deed,  it  would  be  a  valid  transaction.  Senne  advised 
him  to  have  a  deed  made,  and  left  in  the  hands  of  some 
one,  in  whom  he  had  confidence,  to  be  delivered  in  case 
he  should  not  return.  The  deceased  then  spoke  of  the 
appellant  in  very  high  terms,  and  requested  Senne  to 
make  out  a  deed  to  appellant.  Senne  thereupon  drew 
a  deed,  which  the  deceased  signed  in  his  presence  and 
acknowledged  before  him.  The  deceased  took  away  the 
deed  at  that  time,  stating  that  he  intended  to  leave  it  in 
the  possession  of  Senne  to  be  delivered  to  the  appellant, 
in  case  the  deceased  should  not  come  back.  Subsequently 
the  deceased  rented  a  box  in  the  vaults  of  the  Fidelity 
Safety  Deposit  Company,  and  he  and  Senne  and  the  ap- 
pellant went  together  to  the  box,  and  the  deed  was  de- 
posited therein.  The  deceased  handed  one  key  to  Senne 
and  one  key  to  the  appellant,  stating  that,  in  case  he 
should  not  come  back,  Senne  should  get  the  deed  and 
deliver  it  to  appellant.     The  deed  at  the  same  time  was 
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placed  in  an  envelope,  and  the  envelope  was  sealed,  and 
an  endorsement  was  written  upon  it  by  Senne,  and  signed 
by  the  deceased,  in  these  words:  "I  hereby  deliver  the 
within  deed  to  Henry  C.  Senne,  and  direct  that,  in  case 
of  my  death,  said  Senne  is  to  deliver  said  deed  to  Joseph 
Walter.— Desplaines,  June  3,  1890.  — Christopher  Hav- 
erly."  The  deceased  remained  in  New  York  until  about 
January  1,  1891,  when  he  returned  to  Desplaines.  Senne 
kept  the  key  until  such  return,  and  then  handed  it  back 
to  the  deceased.  Senne  says,  that  deceased  did  not  ask 
for  the  key;  that  he  took  it  for  granted  that  the  key 
belonged  to  him,  and  handed  it  back  to  him,  and  nothing- 
was  said  about  it.  The  appellant  kept  the  key,  which 
was  delivered  to  him,  until  the  expiration  of  the  time  for 
which  the  box  was  rented,  which  was  one  year.  The  de-  * 
ceased  then  surrendered  the  box,  and  tool^  possession  of 
its  contents.  He  took  the  envelope  with  the  enclosures 
from  the  box  in  the  safety  deposit  vaults,  and  placed 
them  in  the  tin  box  in  the  room  occupied  by  him  as  above 
stated,  and  there  they  remained  until  his  death. 

Although  the  deed  was  placed  under  the  control  of 
Senne  with  instructions  to  him  to  deliver  it  to  the  ap- 
pellant in  case  the  deceased  should  not  return  from  New 
York,  yet  Haverly  subsequently  withdrew  the  deed  from 
the  possession  of  Senne,  and  took  it  back  into  his  own 
possession.  It  remained  under  his  control  from  the  time 
he  so  took  it  back  into  his  possession  until  the  time  of 
his  death,  which  occurred  more  than  a  year  thereafter. 
In  Provarty,  Harris,  sujira^  we  said  (p.  47):  "It  is  indispen- 
sable, whatever  means  may  be  adopted  to  accomplish  the 
delivery  of  a  deed,  that  the  deed  pass  beyond  the  domin- 
ion and  control  of  the  grantor;  for,  otherwise,  it  cannot 
be  correctly  said  to  come  within  the  power  and  control  I 

of  the  grantee.    *     *    *     If  the  grantor  retains  dominion  i 

and  control  over  it,  the  deed  is  ineffectual  for  any  pur-  \ 

pose  as  a  conveyance."    The  testimony  shows,  that,  one  { 

of  the  essential  requisites  to  constitute  the  valid  and  \ 
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sufficient  delivery  of  a  deed,  namely,  the  parting  by  the 
grantor  with  all  power  and  control  and  dominion  over  it, 
is  here  wanting. 

The  proof  also  shows  that,  although  the  deceased 
desired  and  intended  the  appellant  to  become  the  owner 
of  the  property  at  his  death,  yet  his  intention  was  not 
that  the  deed  should  become  presently  operative.  The 
language  used  by  him  in  his  last  conversation  was  to  the 
effect  that  the  property  was  to  be  the  property  of  appel- 
lant at  his  death.  He  did  not  believe  that  he  was  going 
to  die  on  the  night  on  which  he  did  die.  His  intended 
disposition  of  the  property  was  of  a  testamentary  char- 
acter, and  was  not  to  take  effect  in  his  lifetime,  but  w^as 
ambulatory  until  his  death.  Such  a  disposition  is  in- 
operative, unless  it  is  declared  in  writing  in  strict  con- 
formity with  the  statutory  enactment  regulating  devises 
and  wills.  An  instrument,  which  is  intended  by  a  party 
to  operate  precisely  as  a  wi^l,  without  being  executed  and 
witnessed  as  a  will  in  accordance  with  the  provisions  of 
the  Statute  of  Wills,  will  not  be  allowed  to  have  the  effect 
sought  to  be  given  to  it.  {dine  v.  Jones,  supra;  Hayes  v. 
Boylan,  141  111.  400). 

The  question,  whether  there  is  a  delivery  of  a  deed  or 
not,  depends  greatly  upon  the  intention  of  the  grantor. 
This  intention  may  be  manifested  by  acts  and  declara- 
tions of  the  grantor,  and  by  the  circumstances  attending 
the  execution  and  the  custody  of  the  deed.  {Shults  v, 
Shults,  159  111.  654).  Here,  the  deceased  continued  to  ex- 
ercise acts  of  ownership  and  authority  over  these  prem- 
ises after  he  executed  the  deed  to  the  appellant.  It  is 
admitted  that  he  kept  possession  of  the  property,  and 
enjoyed  the  rents  and  profits  of  it,  and  paid  the  taxes 
thereon  up  to  the  time  of  his  death.  {Cline  v.  Jones,  supra). 
All  these  acts  indicated  an  intention  to  retain  control 
over  the  deed  and  the  property  during  his  lifetime.  In 
SUnson  v.  Anderson,  96  III.  373,  where  a  grantor,  after  ac- 
knowledging a  deed  conveying  his  land  to  his  three  chil- 
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dren,  left  the  same  with  the  acting  mag^istrate,  requesting 
him  to  keep  it  for  the  grantor,  and  saying,  if  he  wanted 
it,  he  would  call  and  get  it,  but  if  he  should  die,  request- 
ing its  delivery  to  the  grantees  or  their  guardian;  and, 
after  such  deposit  of  the  deed,  the  grantor  and  his  wife 
executed  a  mortgage  on  the  same  land  to  a  third  i^erson, 
it  was  held  that  this  latter  act  was  equivalent  to  a  with- 
drawal of  the  deed  for  the  purpose  of  making  the  mort- 
gage, and,  there  being  no  subsequent  act  of  the  grantor 
showing  an  intention  to  make  an  absolute  delivery,  no 
title  passed  by  the  deed  to  the  grantees.  In  Hayes  v.  Boy- 
Ian,  supra,  the  owner  of  land  made  and  acknowledged  a 
deed  thereof  to  his  three  sons,  Charles,  John  and  Thomas; 
after  which  he  handed  the  same  to  Charles,  saying,  *'Take 
this  deed  and  put  it  in  our  box  in  the  bank;"  the  grantor 
did  no  other  act  showing  an  intention  to  deliver  the  deed, 
but  requested  Charles  not  to  let  the  other  grantees  know 
anything  about  the  matter  until  the  grantor's  death;  he 
also  retained  possession  and  control  of  the  land  up  to  his 
death;  it  was  held,  that  the  direction  given  to  Charles 
was  not  a  delivery,  but  merely  the  employment  of  one 
of  the  grantees,  as  the  agent  of  the  grantor  to  do  an  act 
for  him,  whereby  he  could  retain  the  custody  of  the  deed 
during  his  lifetime;  and  that  the  instrument  was  void  as 
a  deed  for  want  of  delivery  in  the  grantor's  lifetime. 

It  is  true,  that  the  law  presumes  more  in  favor  of  the 
delivery  of  deeds  in  cases  of  voluntary  settlements,  par- 
ticularly those  made  to  infants,  than  it  does  in  ordinary 
cases  of  bargain  and  sale.  And  the  reason,  why  the  law 
thus  presumes  in  favor  of  the  delivery  of  the  deed  in  cases 
of  voluntary  settlements  made  to  infants,  is  that  the  in- 
fant is  incapable  of  doing  any  act  in  regard  to  the  deed 
which  he  might  not  avoid  on  reaching  his  majority;  and 
it  is  the  duty  of  the  parent,  as  his  natural  guardian,  to 
accept  and  preserve  the  deed  for  him.  Here  the  appel- 
lant was  an  adult,  and  no  relationship  like  that  of  parent 
and  child  existed  between  Haverly  and  the  appellant. 
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Other  decisions  hold,  that,  where  the  grantor  intends  to 
be  understood  as  deliverinjf  the  deed,  or  where  he  makes 
a  grant  and  induces  the  grantee  to  go  upon  the  premises 
and  make  improvements  and  take  possession  of  the  land, 
in  such  cases  there  may  be  a  sufficient  delivery;  but  in  all 
these  cases  the  principle  is  laid  down,  that  the  grantor 
loses  all  control  over  the  deed  as  g^rantor,  and  that  it 
becomes  operative  at  once  and  invests  the  grantee  with 
full  title  and  control.  {Cline  v.  Jones,  supra;  Hayes  v.  Boy- 
Ian,  supra;  Douglas  v.  West,  140  111.  455). 

After  a  careful  consideration  of  the  evidence  in  the 
case,  and  upon  an  application  to  that  evidence  of  the 
rules  laid  down  by  this  court  in  regard  to  what  consti- 
tutes the  delivery  of  a  deed,  we  have  reached  the  conclu- 
sion, that  the  deed  to  the  appellant  was  not  delivered  in 
such  a  way  as  to  make  it  a  valid  and  operative  convey- 
ance; and  that,  therefore,  the  decree  of  the  court  below 
in  dismissing  the  bill  was  correct. 

Accordingly,  the  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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The  Chicago  and  Alton  Railroad  Company 

V, 

John  Scanlan. 

Opinion  filed  November  i,  1897—Behearing  denied  December  20,  1897. 

1.  Pleading— ^/i€n  added  count  states  a  new  cause  of  action — Ztmi7a- 
tions,  A  new  count  added  to  a  declaration  for  personal  injury  orig^i- 
nally  alleged  to  have  been  caused  by  the  faulty  construction  of  a 
scaflfold,  which  charges  that  the  injury  was  caused  by  the  neglijfent 
overloading  of  the  scaffold,  states  a  new  cause  of  action,  and,  if 
filed  more  than  two  years  after  the  injury,  is  obnoxious  to  the  plea 
of  the  Statute  of  Limitations. 

2.  Appeals  and  errors — harmless  error  will  not  reverse.  Error 
in  sustaining  a  demurrer  to  a  plea  of  the  Statute  of  Limitations 
interposed  to  a  new  count  added  to  a  declaration  in  a  personal  in- 
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jury  case  is  not  ground  for  reversal,  where  such  count  is  abandoned 
at  the  trial  and  no  evidence  given  thereunder. 

3.  Master  and  servant — elements  necessary  to  warrant  recovery  for 
injury  from  defective  appliances.  To  warrant  a  recovery  for  injuries 
received  by  a  servant  from  defective  appliances  the  servant  must 
show  the  existence  of  the  defect,  that  the  master  knew  or  should 
have  known  of  its  e^dstence,  and  that  the  servant  did  not  kqow  of 
the  defect  or  have  an  equal  means  of  knowledge  with  the  master.* 

4.  Same — duty  to  furnish  safe  appliances  is  a  positive  obligation.  The 
master's  duty  to  his  servant  to  furnish  a  reasonably  safe  structure 
or  scaffold  on  which  to  work  is  a  positive  obligation,  and  the  master 
is  liable  for  the  negligent  performance  of  that  duty,  whether  he 
undertakes  its  performance  personally  or  through  another  servant. 
And  this  is  true  although  such  other  servant  might,  for  other  pur- 
poses, be  a  fellow-servant. 

5.  Same — tchen  foreman^ s  knotcledge  of  defects  is  chargeable  to  master. 
Knowledge  by  the  foreman  of  a  gang  of  carpenters  of  the  defective 
condition  of  a  scaffold  which  he  had  aided  in  erecting  for  the  use 
of  brick  masons  is  chargeable  to  the  master. 

6.  Fellow-servants— w/iai  necessary  to  constitute  the  relation  of 
fdlow-servants.  To  constitute  the  relation  of  fellow-servants  it  is 
essential  that  they  be  actually  co-operating,  at  the  time  of  the 
injury,  in  the  particular  work  in  hand,  or  that  their  usual  duties 
should  throw  them  into  habitual  association,  so  that  proper  cau- 
tion would  likely  result. 

Chicago  and  Alton  B.  B,  Co,  v.  Scanlan^  67  111.  App.  621,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Philip  Stein,  Judge, 
presiding". 

James  H.  Teller,  for  appellant: 

The  servant,  in  order  to  recover  for  defects  in  the 
appliances  of  the  business,  must  establish  that  the  ap- 
pliance was  defective,  that  the  master  had  knowledge 
thereof  or  ought  to  have  had,  and  that  the  servant  did 
not  know  of  the  defect  and  had  not  equal  means  of  know- 
ing with  the  master.     Ooldie  v.  Werner,  151  111.  551. 

It  is  error  to  suppose  that  a  force  of  men  cannot  be 
engaged  in  a  common  service  unless  all  are  continuously 
working  at  the  same  time  and  engaged  in  doing  precisely 
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the  same  kind  of  work.  It  is  sufficient  that  they  are 
all  actually  employed  by  the  same  master,  and  that  the 
work  of  each,  whatever  it  may  be,  has  for  its  immediate 
object  a  common  end  or  purpose,  soug'ht  to  be  accom- 
plished by  the  united  efforts  of  all.  Abend  v.  Railroad  Co, 
.111  111.  202. 

The  builders  of  a  scaffold  about  a  ship  and  the  riveters 
using  the  scaffold  are  fellow-servants.  Butler  v.  Towiisend^ 
126  N.  Y.  105;  Beezley  v.  Whee\er  Co.  61  N.  W.  Rep.  658. 

Stone  masons  and  carpenters  working  for  a  common 
master  in  the  building"  of  a  bridge  are  fellow-servants. 
Bier  v.  Railway  Co.  31  N.  E.  Rep.  471. 

Brick  masons  and  carpenters  working  together  upon 
a  building  are  fellow-servants,  where  all  are  under  charge 
of  a  foreman  and  employed  by  a  common  master.  Armour 
v,Hahn,  111  U.  S.  313. 

WiLLARD  Gentlkman,  and  Edwin  W.  Sims,  for  ap- 
pellee: 

The  duty  to  exercise  reasonable  care  to  see  that  the 
place  furnished  for  a  servant  to  work  is  reasonably  safe 
is  a  positive  obligation  toward  the  servant,  and  the 
master  is  liable  for  any  failure  to  discharge  that  duty, 
whether  he  undertakes  that  performance  personally  or 
through  another  servant.  Hens  v.  Rosenthal,  160  111.  628; 
55  111.  App.  324;  Railroad  Co,  v.  Godfrey,  155  111.  82;  Wood 
on  Master  and  Servant,  sec.  329;  Shearman  &  Redfield 
on  Negligence,  sees.  87-92;  Cooley  on  Torts,  561;  Mayhew 
v.  Mining  Co,  76  Me.  100;  Railroad  Co,  v.  Swett,  45  111.  197; 
Railroad  Co,  v.  Welch,  52  id.  183;  Railway  Co,  v.  Conroy,  68  id. 
567;  Railway  Co,  v.  Ingraham,  77  id.  309;  Brick  Co,  v.  Sob- 
kowiak,  184  id.  573;  Cribben  v.  Callaghan,  57  111.  App.  545; 
Steel  Co,  V.  Schymanowski,  59  id.  33. 

The  master  must  furnish  suitable  means,  appliances 
and  instrumentalities  for  the  performance  by  the  em- 
ployee of  the  labor  required.  Syrup  Co.  v.  Carlson,  155  111. 
215;  Monmouth  Mining  Co,  y.Erling,  148  id.  521;  Wood  on 
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Master  and  Servant,  sec.  329;  Cooley  on  Torts,  p.  559, 
sec.  7;  Railroad  Co,  v.  Wangelin,  43  111.  App.  324. 

The  duty  of  furnishing  safe  appliances  and  a  safe 
place  to  work  is  non-assignable,  so  as  to  relieve  the 
master  from  liability.  Bailroad  Co,  v.  Kneirim^  152  111.  464; 
Rice  V.  Paulsen,  51  111.  App.  126;  GoUlie  v.  Werner,  50  id.  3(X); 
Norton  v.  Volzke,  158  111.  402;  54  111.  App.  545;  Railroad  Co. 
v.  Godfrey,  155  111.  82;  Stringham  v.  Stewart,  100  N.  Y.  516; 
Benzing  v.  Steinway,  101  id.  552;  Pantzar  v.  T.  F,  I.  M,  Co,  99 
id.  369;  Kranz  v.  Railroad  Co,  123  id.  4;  Moynihan  v.  Hills, 
146  Mass.  582. 

An  employee  has  the  right  to  act  upon  the  theory 
that  his  employer  has  used  reasonable  diligence  to  pro- 
vide reasonably  safe  appliances;  and,  himself  using  ordi- 
nary care,  if  his  attention  has  not  been  called  to  a  defect 
or  danger,  and  the  same  is  not  obvious,  he  is  not  charge- 
able with  notice  of  insecurities  which  only  could  be  dis- 
covered by  careful  inspection.  Rice  v.  Paulsen,  51  111.  App. 
124;  Goldie  v.  Werner,  50  id.  297;  Railroad  Co.  v.  Walter,  45  id. 
642;  Wood- on  Master  and  Servant,  sec.  385;  Patterson  v. 
Railroad  Co,  76  Pa.  St.  389. 

The  master  or  his  foreman  will  be  presumed  to  know 
and  be  familiar  with  the  dangers,  latent  and  patent,  or- 
dinarily accompanying  his  business.  The  law  will  imply 
and  infer  notice  of  any  defect  which,  by  the  use  of  ordi- 
nary care,  might  have  been  known  to  the  master.  Wood 
on  Master  and  Servant,  sees.  330,  347;  Coal  Co.  v.  Ilaenni, 
146  111.  625;  Smith  v.  Car  Works,  50  Mich.  504;  Comibs  v. 
N,  B,  C,  Co,  102  Mass.  572. 

To  constitute  persons  fellow-servants  it  is  essential 
that,  at  the  time  it  is  claimed  such  relation  exists,  they 
shall  be  directly  co-operating  with  each  other  in  the 
particular  business  at  hand,  or  that  their  usual  duties 
shall  bring  them  into  habitual  association,  so  that  they 
may  exercise  an  influence  upon  each  other  promotive  of 
proper  caution.  Railroad  Co,  v.  Moranda,  93  111.  302;  108  id. 
576;  O'Leary  v.  Railroad  Co,  52  111.  App.  643;  Railroad  Co,v, 
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Kneirim,  152  111.  466;  Rolling  Mill  Co,  v.  Johnson,  114  id.  57; 
Stafford  v.  Railroad  Co.  id.  244;  Railroad  Co,  v.  Geary,  110  id. 
383;  Railroad  Co.  v.  Snyder,  117  id.  376;  128  id.  655;  Railroad 
Co,  V.  Hoyt,  122  id.  369;  Steel  Co.  v.  Shields,  134  id.  209;  -Ra^^ 
road  Co,  v.  Zd/^/,  127  id.  637;  Coal  Co,y,  Holmquist,  152  id.  591. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  an  action  brought  by  John  Scanlan,  against 
the  Chicago  and  Alton  Railroad  Company,  to  recover  for 
a  personal  injury  received  while  in  the  employ  of  the 
railroad  company  as  a  brick  mason,  in  building  a  round- 
house in  Chicago.  While  the  plaintiff,  with  others,  was 
working  on  the  round-house,  a  scaffold  upon  which  he 
was  standing  gave  way  and  he  was  thrown  to  the  ground, 
a  distance  of  twenty-five  feet,  and  injured. 

The  original  declaration  contained  one  count,  in  which 
it  was  averred  that  the  scaffold  broke  and  fell  owing  to 
its  faulty  and  improper  construction  by  the  defendant. 
Subsequently,  but  after  the  expiration  of  two  j^ears,  plain- 
tiff, by  leave  of  the  court,  filed  an  amended  declaration, 
consisting  of  two  counts.  In  the  first  count  plaintiff  set 
up  the  defective  construction  of  the  scaffold  of  poor  ma- 
terial, substantially  as  was  done  in  the  original  declara- 
tion. In  the  second  count  the  negligence  charged  was 
that  the  scaffold  was  overloaded  by  the  defendant.  To 
the  amended  declaration  the  defendant  pleaded  the  Stat- 
ute of  Limitations,  to  which  the  plaintiff  demurred  and 
the  court  sustained  the  demurrer,  and  this  decision  of  the 
court  is  relied  upon  as  error. 

As  to  the  first  count  of  the  amended  declaration,  it 
was  but  a  mere  re-statement  of  the  cause  of  action  as  set 
out  in  the  original  declaration,  and,  as  has  been  often 
held,  the  Statute  of  Limitations  was  not  a  good  defense. 
As  to  the  second  count  of  the  amended  declaration,  we 
are  inclined  to  the  opinion  that  it  set  up  a  new  cause  of 
action,  and  the  Statute  of  Limitations  was  a  good  defense 
to  the  matters  therein  set  up  for  the  first  time  during 
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the  progress  of  the  case.  But  on  the  trial  no  evidence 
whatever  was  introduced  under  this  count,  and  while  the 
court  erred  in  sustaining*  a  demurrer  to  the  Statute  of 
Limitations  pleaded  to  this  count,  it  was  an  error  that 
did  no  harm,  as  the  count  was  abandoned  on  the  trial 
of  the  cause. 

It  is  next  claimed  in  the  ar^^ument  that  the  court  erred 
in  refusing",  at'the  close  of  all  the  evidence,  to  direct  a 
verdict  for  the  defendant.  In  Goldie  v.  Werner,  151  111.  551, 
following  the  rule  laid  down  in  Wood  on  the  Law  of  Mas- 
ter and  Servant,  it  was  held  that  a  servant,  in  order  to 
recover  for  an  injury  for  defects  in  the  appliances  used 
in  the  business,  is  required  to  establish  three  proposi- 
tions: First,  that  the  appliances  were  defective;  second, 
that  the  master  had  notice  thereof,  or  knowledge,  or  ought 
to  have  had;  and  third,  that  the  servant  did  not  know  of 
the  defect  and  had  not  equal  means  of  knowing  with  the 
master.  It  is  claimed  by  counsel  for  the  appellant  that 
there  is  no  evidence  in  the  record  tending  to  establish 
either  the  second  or  third  proposition. 

It  is  apparent  from  the  evidence  that  the  scaffold  was 
defective,  and,  as  constructed,  unsafe.  Daniel  Glennon 
testified:  "I  noticed  the  scaffold  that  fell;  it  was  not  built 
strong  enough;  the  uprights  were  old  telegraph  poles; 
I  had  my  attention  called  to  the  foot-locks  that  morning 
by  a  bricklayer  that  was  looking  for  a  job;  there  was 
not  enough  of  them;  ♦  ♦  ♦  there  should  be  four  or  five 
foot-locks;  *  *  *  on  the  scaffold  that  fell  there  was 
only  three;  *  ♦  ♦  there  were  no  braces  at  all  under 
the  foot- locks."  Patrick  Farrell  says:  "There  were  pieces 
cut  to  put  on  under  the  foot-locks,  for  to  hold  them  up, 
about  two  feet  long,  and  nails  put  in  them;  it  was  too  late 
Saturday  evening  to  put  them  in  and  they  were  thrown 
up;  them  pieces  were  not  put  on;  they  were  thrown  up 
on  the  top  of  the  scaffold  until  Monday  morning — three 
pieces  that  should  go  under;  I  saw  those  pieces  cut  and 
got  ready  to  put  in  a  certain  place  on  that  scaffold,  and 
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they  were  not  put  in  on  Saturday  night."  Thomas  Roach 
says:  "I  saw  there  was  no  bracing-  under  the  foot-locks; 
the  outside  upright  where  it  gave  away  was  an  old  tele- 
graph pole." 

In  regard  to  the  second  proposition,— that  plaintiff 
must  introduce  evidence  tending  to  prove  that  the  master 
had  notice  of  the  defect,  or  knowledge,  or  ought  to  have 
had, — it  appears  from  the  record  that  on  May  15,  1893, — 
the  day  the  scaffold  fell, — appellee  was  one  of  six  brick- 
layers working  on  a  scaffold  in  a  round-house  being  built 
for  the  appellant.  The  scaffold,  which  was  one  of  a  se- 
ries built  around  the  round-house  for  the  use  of  the  brick- 
layers, had  been  put  up  on  Saturday,  May  13,  by  two 
carpenters  in  the  employ  of  the  appellant.  Paul  Ryan 
was  foreman  of  the  bricklayers  and  John  N.  Eisinger  was 
foreman  of  the  carpenters.  The  latter  and  a  man  named 
Kelly  put  up  that  part  of  the  scaffold  on  Saturday  after- 
noon which  fell  on  Monday  morning.  The  evidence  tends 
to  show  that  the  carpenters  who  were  erecting  the  scaf- 
fold quit  work  at  5:20  o'clock  Saturday  afternoon  in  order 
to  catch  a  train  which  left  at  that  hour  for  their  homes, 
before  they  had  entirely  finished  the  scaffold.  The  braces 
were  not  put  under  the  foot-locks.  They  were  prepared 
and  nails  driven  into  them,  and  then  thrown  up  upon  the 
scaffold.  The  carpenters,  no  doubt,  intended  to  return 
early  Monday  morning  before  the  bricklayers  commenced 
work,  and  nail  on  the  foot- locks,  but  the  carpenters  did 
not  get  back  until  after  eight  o'clock, — the  hour  when  the 
masons  were  called  to  go  upon  the  scaffold  and  resume 
work.  Appellee  was  employed  by  the  railroad  company 
to  work  as  a  bricklayer  on  the  round-house  it  was  erect- 
ing. It  was  the  duty  of  the  railroad  company  to  exercise 
reasonable  care  to  see  that  the  scaffold  provided  for  its 
employees  to  work  upon  was  reasonably  safe.  That  duty 
was  entrusted  to  Eisinger,  the  foreman  or  vice-principal 
of  the  defendant.  Whatever  knowledge  Eisinger,  the 
foreman,  possessed  in  regard  to  the  defect  in  the  scaffold 
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the  railroad  company  is  chargeable  with.  Here  Eisinger 
assisted,  as  foreman,  in  the  erection  of  the  scaffold,  and 
knew,  or  was  bound  to  know,  its  defects  and  imperfect 
construction,  and  as  he  stood  in  the  place  of  the  railroad 
company,  it  follows  that  the  company  had  notice.  (Goldie 
V.  Werner,  supra,)  In  Hess  v.  Bosenthal^  100  111.  621,  follow- 
ing the  rule  laid  down  in  Wharton  on  the  Law  of  Negli- 
gence, (sec  211,)  it  was  held  that  the  duty  to  exercise 
reasonable  care  to  see  that  the  place  furnished  for  a  ser- 
vant to  work  in  is  reasonably  safe  is  a  positive  oblit^ation 
toward  the  servant,  and  the  master  is  liable  for  any  fail- 
ure to  discharge  that  duty,  whether  he  undertakes  that 
I>erformance  personally  or  through  another  servant.  We 
think  there  was  ample  evidence  introduced  by  plaintiff 
tending  to  prove  the  second  proposition,  that  the  master 
had  notice  of  the  defective  condition  of  the  scaffold. 

As  to  the  third  proposition,— that  appellee  did  not 
know  of  the  defect  and  had  not  equal  means  of  knowing 
with  the  master, — it  will  only  be  necessary  to  allude 
briefly  to  the  facts.  It  appears  that  in  working  on  the 
round-house,  as  soon  as  the  brick  masons  finished  one 
part  of  the  wall  they  moved  on  around  the  building  to 
another  part,  where,  in  the  meantime,  the  gang  of  car- 
penters had  erected  a  scaffold  for  their  use.  They  had 
neither  time  nor  opportunity  to  inspect  every  new  piece 
of  scafifold  that  was  erected.  Moreover,  on  the  morning 
the  scaffold  fell  appellee  had  gone  upon  the  roof  of  the 
round-house  on  a  ladder,  which  was  on  the  side  of  the 
round-house  opposite  the  scaffold,  and  when  the  foreman 
in  charge  of  the  work  called  time  at  eight  o'clock,  appel- 
lee stepped  down  from  the  roof  onto  the  scaffold,  and 
so  had  no  opportunity  of  examining  the  same  and  knew 
nothing  of  its  defects. 

But  it  is  said  that  the  carpenters  who  constructed  the 
scaffold  were  fellow-servants  of  the  bricklayers.  If  that 
were  conceded  to  be  true,  the  fact  would  not  absolve  ap- 
pellant from  liability.  The  duty  to  use  reasonable  care 
1.0-  b 
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for  the  safety  of  the  structure  upon  which  appellee  was 
required  to  work  was  one  owing^  directly  by  appellant  to 
appellee,  of  which  it  could  not  divest  itself  by  any  dele- 
gation to  others,  and  the  rule  in  that  regard  is  quoted 
above  from  the  opinion  in  Bess  v.  Rosenthal.  In  such  a 
case  the  duty  rests  upon  the  master,  and  a  negligent 
performance  of  it  is  his  negligence,  by  whomsoever  per- 
formed. Bricker  v.  New  York  Central  Railroad  Co.  2  Lans.  506; 
Chicago  and  Northwestern  Railway  Co,  v.  Jackson,  55  111.  492; 
Columbus,  Chicago  and  Indiana  Central  Railway  Co.  v.  Troesch, 
6S  id.  545;  Chicago  and  Northwestern  Railway  Co.  v.  Sivett,  45 
id.  197;  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Avery, 
109  id.  314;  Monmouth  Mining  and  Manf.  Co.  v.  Erling,  148 
id.  521;  Mobile  and  Ohio  Railroad  Co.  v.  Godfrey,  155  id.  78; 
Cooley  on  Torts,  561. 

It  is  also  claimed  that  the  court  erred  in  giving  and 
refusing  instructions.  Under  this  head  it  is  claimed  in 
the  argument  that  the  second  proviso  of  plaintiff's  first 
instruction  was  liable  to  mislead  the  jury.  We  do  not 
concur  in  that  view.  It  reads:  ''Provided,  also,  the  jury 
believe,  from  the  evidence,  that  the  defendant  failed  to 
exercise  reasonable  care  in  making  the  scaffold  safe,  if 
the  jury  believe,  from  the  evidence,  that  it  was  not  safe," 
etc.  It  is  said,  although  the  scaffold  was  safe  as  con- 
structed on  Saturday,  yet  if  it  had  been  tampered  with 
between  that  time  and  the  time  of  the  accident  the  jury 
might  conclude  defendant  was  negligent,  unless  it  was 
shown  to  have  used  some  care  in  restoring  it  to  a  safe 
condition.  From  the  language  of  the  proviso  v/e  do  not 
think  any  such  inference  as  suggested  could  be  drawn. 

What  has  been  said  concerning  the  doctrine  of  fellow- 
servants  disposes  of  the  alleged  error  in  refusing  appel- 
lant's last  instruction,  relieving  it  from  liability  if  the 
carpenters  were  found  to  be  fellow-servants  of  appellee. 
It  was  not  error  to  refuse  the  instruction. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Charles  Brokaw 

V. 

Alexander  Ogle  et  al 
Opinion  fled  November  8,  1897, 

1.  H.oUEST^AD— homestead  right  may  exist  in  an  undivided  interest  in 
land.  An  undivided  interest  in  land,  accompanied  by  exclusive 
possession,  will  support  a  right  of  homestead  in  one  of  the  co- 
tenants.    (Phillips,  C.  J.,  dissenting.) 

2.  Same— ttoo  estates  of  homestead  cannot  exist  together  in  same  land, 
'  Two  separate  estates  of  homestead  cannot  exist  in  the  same  land 

at  the  same  time. 

3.  Same— rermiindcr-man  cannot  acquire  homestead  during  existence 
of  life  estate.  An  heir  entitled  to  the  reversion  cannot  acquire  a 
homestead  interest  in  land  during  the  existence  of  the  widow's 
homestead  therein. 

4.  Judicial  SALES-^'wtcrcsf  of  heir  may  he  sold  subject  to  homestead 
right  of  life  tenant.  An  heir's  undivided  interest  in  land  may  be  levied 
upon  and  sold  subject  to  the  homestead  right  of  the  widow  therein. 

5.  Same — inadequacy  of  consideration  alone  is  not  ground  for  setting 
aside  a  sale.  Mere  inadequacy  of  consideration  will  not  justify  a 
court  of  equity  in  setting  aside  a  judicial  sale,  where  there  are  no 
circumstances  of  fraud  or  irregularity  attending  it. 

6.  Partition— prewiises  may  be  partitioned  subject  to  dower  and  home- 
stead.  Premises  inherited  by  heirs  may  be  partitioned  subject  to 
the  right  of  dower  and  the  homestead  estate  of  the  widow. 

Appeal  from  the  Circuit  Court  of  Pike  county;  the 
Hon.  Jefferson  Orr,  Judge,  presiding. 

This  is  a  bill  for  partition  filed  by  appellant  on  June 
20,  1895,  and  subsequently  amended,  to  which,  as  origi- 
nally drawn  and  as  subsequently  amended,  Alexander 
Ogle  and  Hiram  Ogle  and  their  wives,  and  one  A.  G. 
Crawford,  holding  a  mortgage  upon  the  premises  sought 
to  be  partitioned,  were  made  parties  defendant.  The 
premises  were  owned  in  his  lifetime  by  Zachariah  Ogle, 
who  died  intestate,  leaving  a  widow.  Prances  Ogle,  and 
four  children,  to- wit:  Alexander,  Hiram  and  Malcolm 
Ogle  and  Nancy  J.  McMullin,  and  one  grandchild,  James 
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E.  Fowler,  the  son  of  a  deceased  daug^hter,  who  died  be- 
fore her  father.  Alexander  and  Hiram  Og"le  purchased 
the  interests  of  the  other  heirs,  so  that  each  owned  an 
undivided  half,  subject  to  the  dower  and  homestead  of 
the  widow.  Complainant  levied  upon  the  undivided  half 
owned  by  Alexander  Og^le  under  a  judgment  against  Al- 
exander Ogle,  and  obtained  a  sheriff's  deed  thereto.  The 
court  below  dismissed  the  bill,  finding  that  the  premises 
were  Alexander  Ogle's  homestead,  and  that,  as  no  pro- 
ceedings were  taken  to  set  off  the  homestead,  the  execu- 
tion sale  was  void,  and  complainant  was  not  entitled  to 
partition. 

The  present  appeal  is  prosecuted  from  such  decree  of 
dismissal. 

Williams  &  Williams,  for  appellant: 

A  homestead  czinnot  exist  in  a  remainder.  There  must 
be  a  present  right  of  occupancy.  Murchison  v.  Flyler,  87 
N.  C.  79. 

Two  tenants  in  common  residing  in  separate  buildings 
on  the  same  premises  may  each  be  entitled  to  a  home- 
stead, but  there  cannot  be  two  distinct  homesteads  ac- 
quired by  the  occupancy  of  the  same  dwelling.  Meguiar 
v.  Btirr,  81  Ky.  32. 

The  interest  to  entitle  one  to  a  homestead  must  be  a 
possessory  interest.  Watson  v.  Saxer,  102  111.  585;  Feldes  v. 
Duncan,  30  111.  App.  469. 

A  homestead  cannot  be  jointly  held  with  another. 
CornlsJi  v.  Frees,  74  Wis.  490. 

Both  the  widow  and  remainder-man  cannot  have  a 
homestead  in  the  same  tract  of  land.  Merrijield  v.  Merri- 
field,  B2  Ky.  526. 

A  homestead  estate  can  have  no  separate  existence 
independently  of  the  title  on  which  it  is  dependent  and 
is  commensurate  with  the  same,  whether  the  homestead 
is  in  the  owner  of  the  fee,  for  life  or  for  years.  Brotvning 
V.  Harris,  99  111.  556. 
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One  having  an  undivided  interest  in  a  larger  tract  than 
is  by  statute  allowed  for  a  homestead,  is  not  thereby  en- 
titled to  claim  as  a  homestead  any  more  of  a  tract  than 
the  amount  specified  in  the  statute.  Ward  v.  Hufin,  16 
Minn.  159;  O'Brian  v.  Kreiiz,  36  id.  136. 

When  real  estate  is  claimed  as  a  homestead,  it  is  im- 
material whether  the  claimant  has  at  other  times  used 
and  claimed  the  same  as  a  homestead.  His  rights  depend 
on  the  facts  existing  at  the  time  the  levy  is  made.  Ingle 
V.  Lea,  (Texas)  8  S.  W.  Rep.  325. 

The  statute  requiring  the  liomestead  to  be  set  oif  be- 
fore the  premises  are  sold  under  execution  is  simply  di- 
rectory. A  non-compliance  with  it  will  not  render  the  sale 
void,  and  in  a  suit  in  chancery  the  court,  in  the  exercise 
of  its  equitable  powers,  may  adjust  the  rights  of  the  par- 
ties as  the  circumstances  seem  to  require,  and  may  com- 
pel a  division  of  that  portion  of  the  premises  in  excess  of 
the  homestead,  or  a  payment  of  the  judgment.  Leupold  v. 
Krause,  95  111.  440;  Loomis  v.  Gerson,  62  id.  11;  Stevens  v.  Hoi- 
ling»wortk,  74  id.  202;  22  Am.  &  Eng.  Ency.  of  Law,  578. 

A.  C,  Crawford,  for  appellees: 

A  parol  partition  of  land  among  tenants  in  common, 
carried  into  effect  by  possession  taken  by  each  party  of 
his  share,  is  valid  and  binding  as  to  the  parties  thereto 
and  those  claiming  under  them.  Gage  v.  JUfifiell,  119  111. 
298;  Shepherd  v.  Rinks,  78  id.  188;  Nichols  v.  Padflehl,  77  id. 
253;  Manly  v.  Paitee,  38  id.  129;  Tornlin  v.  Ilihjard,  43  id.  300. 

A  severance  of  possession  among  tenants  in  common 
may  be  inferred  from  far  less  proof  than  would  be  re- 
quired to  prove  a  sale  to  a  stranger.  Tomlin  v.  Uihjard, 
43  111.  300. 

Under  the  statute  of  the  State  of  Illinois  a  homestead 
right  is  not  a  mere  exemption  given  to  the  householder, 
but  it  is  an  estate  in  the  land  to  the  value  of  ^1000. 
Eldridge  v.  Pierce,  90111.  474;  Browning  v.  Harris,  99  id.  456; 
Hariman  v.  Schultz,  101  id.  456. 
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A  debtor  has  an  estate  of  homestead,  in  the  whole 
farm,  reg^ardless  of  quarter  section  lines  or  numbers  of 
lots  or  tracts,  to  the  extent  of  $1000,  and  if  not  worth 
more  than  that  sum  the  whole  is  exempt.  Darby  v.  Dick- 
son,  4  111.  App.  90;  Ilartman  v.  ScJiultz,  101  111.  437;  Kitterlin 
V.  Inmrance  Co.  134  id.  647. 

The  estate  of  homestead  embraces  property  to  the 
extent  in  value  of  §1000,  and  is  not  controlled  by  any 
specific  deg"ree  of  interest  or  character  or  title  in  the 
property.  It  is  the  land  itself  which  constitutes  the 
homestead,  and  not  the  right  of  occupancy.  Hartman  v. 
Schultz,  101  111.  451;  Ehln'dge  v.  Pierce,  90  id.  474;  Browning 
V.  Harris,  99  id.  459;  Watson  v.  Saxer,  102  id.  585. 

Wherever  a  debtor  has  such  an  interest  in  land  as  can 
be  sold  under  execution,  and  he  occupies  that  land  with 
his  family  as  a  home,  it  is  exempt  from  levy  and  sale, 
under  the  laws  of  this  State,  since  1873.  Rev.  Stat.  chap. 
52,  sec.  1;  Feldcs  v.  Duncan,  30  111.  App.  475;  Browning  v. 
Harris,  99  111.  456;  Watson  v.  Sa^er,  102  id.  585;  Eldridge  v. 
Pierce,  90  id.  474. 

A  sale  on  execution  of  the  fee  in  the  homestead  of  a 
judgment  debtor  without  observing  the  requirements  of 
the  statute  in  that  behalf  is  void,  so  as  to  convey  no  title 
capable  of  being  asserted  in  a  court  of  law,  and,  since 
1873,  in  equity.  Bullen  v.  Dawson,  139  111.  663;  Stevens  v. 
Hollingsworth,  74  id.  202;  Hartwell  v.  McDonald,  69  id.  293; 
Conklin  v.  Foster,  57  id.  104;  Barrett  v,  Wilson,  102  id.  302; 
Kerr  v.  South  Park  Comrs,  8  Biss.  276. 

A  debtor  may  sell  his  homestead  while  temporarily 
elsewhere,  and  give  a  good  title,  and  free  from  the  lien 
of  any  judgment  then  existing.  Moore  v.  Flynn,  135  111.  74. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  farm  in  question  consisted  of  160  acres.  When 
Zachariah  Ogle,  who  owned  the  fee  simple  title  to  it,  died 
on  December  14,  1888,  he  occupied  the  house  upon  it  as  a 
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residence.  The  house  so  occupied  by  him  was  upon  the 
west  half  of  the  farm.  Before  and  at  his  death,  he  was 
a  householder  and  had  a  family,  and  was  entitled  to  an 
estate  of  homestead  to  the  extent  in  value  of  $1000.00  in 
the  farm  and  buildinjjfs  thereon.  His  homestead,  and  all 
right  and  title  therein,  were  exempt  from  attachment, 
judgment,  etc.,  as  provided  in  section  1  of  the  Exemption 
act.     (2  Starr  &  Cur.  Stat.— 2d  ed.— p.  1865). 

Frances  Ogle,  the  wife  of  Zachariah  Ogle,  survived 
him,  and  continued  to  live  in  the  house  upon  the  west  half 
of  the  farm.  "Such  exemption"  continued  after  the  death 
of  her  husband  for  the  benefit  of  herself,  as  long  as  she 
continued  to  occupy  the  homestead,  and  of  her  children, 
until  the  youngest  child  became  twenty-one  years  of  age, 
in  accordance  with  the  provisions  of  section  2  of  the 
Homestead  act.  (2  Starr  &  Cur.  Stat— 2d  ed.— p.  1871). 
It  appears  that  in  October,  1891,  all  of  her  children,  and 
her  grandson,  were  of  age.  At  that  time  Malcolm  Ogle, 
her  youngest  son,  and  James  E.  Fowler,  her  grandson, 
conveyed  their  two-fifths  interest  in  the  farm  to  their 
older  brothers,  Alexander  Ogle  and  Hiram  Ogle.  On  May 
29,  1893,  her  daughter,  Nancy  J.  McMullin,  conveyed  her 
one-fifth  interest  to  said  Alexander  and  Hiram.  At  the 
latter  date,  Alexander  Ogle  and  Hiram  Ogle  owned  the 
whole  farm,  each  an  undivided  one-half  thereof,  subject 
to  a  mortgage  thereon,  dated  May  21,  1893,  for  $950.00, 
drawing  seven  per  cent  interest,  -executed  by  them  to  one 
Crawford,  and  subject  to  the  dower  of  the  widow,  Fran- 
ces Ogle,  and  to  her  right  of  homestead. 

On  May  29,  1893,  Mrs.  McMullin,  who  had  a  husband 
and  family,  lived  in  her  own  home,  and  not  with  her 
mother.  Hiram  Ogle  lived  with  his  family  in  a  house 
upon  the  east  half  of  the  farm.  Whether  this  house  was 
built  before  his  father's  death,  or  thereafter,  does  not 
appear;  but  he  lived  there  in  pursuance  of  an  oral  agree- 
ment for  partition  between  himself  and  his  brother,  Alex- 
ander, by  the  terms  of  which  he  was  to  take  the  east  half 
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and  Alexander  the  west  half  of  the  farm.  The  right  of 
Alexander  to  the  west  half  was  subject,  however,  to  the 
ri^ht  of  occupancy  thereof  by  his  mother  as  long"  as  she 
lived.  Alexander  Ogle  in  1893,  and  for  some  years  prior 
thereto,  cultivated  a  farm  in  what  is  called  the  "Sny 
bottom,"  about  eight  miles  from  the  home  farm  above 
referred  to.  This  farm  he  did  not  own,  but  had  leased  it 
from  the  owner  thereof.  He  lived  upon  it  with  his  wife 
and  children  most  of  the  time,  although  he  also  lived 
with  his  mother  in  the  house  upon  the  west  half  of  the 
home  farm  a  part  of  the  time.  Malcolm  Ogle  was  a  single 
man,  and  lived  in  the  same  house  with  his  mother  a  por- 
tion of  the  time  before  her  death,  which  occurred  on  April 

10,  1894,  but  just  when  he  lived  there  is  not  shown  by 
the  evidence;  it  is  clear,  however,  that  he  did  not  live 
there  while  the  premises  were  in  the  occupancy  of  one 
Frank  Black,  a  tenant  of  the  widow.  Prances  Ogle,  as 
hereafter  stated. 

The  ai)pellant  obtained  a  judgment  against  Alexander 
Ogle  for  $116.00  before  a  justice  of  the  peace  on  June  16, 
1893,  and,  after  execution  returned  nulla  bona,  a  transcript 
was  filed  in  the  circuit  court  of  Pike  county  on  December 

11,  1893,  and  an  execution  was  issued  and  levied  upon  the 
undivided  one-half  interest  of  said  Alexander  Ogle  in  said 
farm.  The  premises  so  levied  ux)on  were  sold  by  the  sheriff 
on  February  24, 1894,  for  f?145. 45  under  the  execution  afore- 
said to  appellant,  and,  not  having  been  redeemed  from 
such  sale  wuthln  the  statutory  period,  were  conveyed  to 
api)ellant  by  sherilfs  deed,  dated  May  27,  1895. 

Appellant  seeks  partition,  as  being  the  ow^ner  of  an 
undivided  one-half  of  the  premises  in  question  by  virtue 
of  his  sheriff's  deed.  Appell'ee,  Alexander  Ogle,  claims 
that  the  sheriff's  sale  was  void  upon  the  alleged  ground, 
that,  when  the  transcript  from  the  justice  of  the  peace 
was  filed  in  the  circuit  court,  and  when  the  levy  and  sale 
were  made,  he  was  occupying  the  premises  as  his  home- 
stead, and  said  prcmi.ses  were  worth  less  than  IIOOO.OO. 
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> 
No  steps  were  here  taken  to  set  off  the  homestead  in  the 

manner  prescribed  by  the  statute. 

A  sale  on  execution  of  the  homestead  of  the  judgment 
debtor  without  observing-  the  requirements  of  the  statute 
in  that  behalf  is  void  so  as  to  convey  no  title,  capable  of 
being"  asserted  in  a  court  of  law.  {Bidlen  v.  Dawson,  139  111. 
633,  and  cases  there  cited).  Where  the  homestead  prem- 
ises are  not  worth  more  than  $1000.00,  a  judgment  against 
the  owner  is  no  lien  upon  them,  and,  when  the  debtor 
sells  them,  the  purchaser  takes  them  to  that  extent  free 
from  all  judgment  liens.  The  debtor's  homestead  to  the 
extent  of  $1000.00  in  value  is  exempt  from  levy  and  forced 
sale.  {Asher  v.  Mitchell,  92  111.  480;  Leopold  v.  Krmise,  95  id. 
440;  nallidayv,  Hess,  147  id.  588;  Bach  v.  May,  163  id.  547). 

The  testimony  is  not  altogether  clear  as  to  the  value 
of  the  interest  levied  upon;  Alexander  and  Hiram  Ogle 
paid  about  $900.00  for  the  three-fifths  interest  purchased 
by  them  in  1891  and  1893,  that  is  to  say,  about  $300.00  for 
each  one- fifth.  No  other  proof  of  value  appears  in  the 
record.  At  these  figures,  the  value  of  the  whole  farm 
would  not  be  over  $1500.00,  and  after  deducting  the  mort- 
gage of  $950.00  and  interest,  the  undivided  half  levied 
upon  would  be  worth  only  about  $500.00;  and  counsel 
for  appellees  estimates  the  value  of  the  whole  premises 
upon  the  basis  of  the  amounts  at  whicli  these  i)urcliases 
were  made. 

There  is  conflict  in  the  authorities  upon  the  question, 
whether  there  can  be  a  homestead  in  an  undivided  inter- 
est in  land,  or,  in  other  words,  whether  an  estate  in  co- 
tenancy will  support  a  right  of  homestead  in  one  of  the 
co-tenants,  or  whether  homestead  can  only  exist  in  an  es- 
tate in  severalty.  (Thompson  on  Homestead  and  Ex.  sees. 
180-189;  Waples  on  Homestead  and  Ex.  pp.  134-138).  We 
are  inclined  to  the  opinion,  that  an  undivided  interest,  ac- 
companied by  exclusive  possession,  will  supjjort  the  home- 
stead right.  {Herdman  v.  Coojier,  29  111.  App.  589;  Kaser  v. 
HasSy  27  Minn.  400;  Freeman  on  Co-tenancy  and  Par.  sec. 
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54;  Thompson  on  Homestead  and  Ex.  sec.  181).  The  objec- 
tion, usually  urged  against  allowing  a  homestead  estate 
to  attach  to  an  undivided  interest,  is,  that,  in  setting  off 
the  homestead,  the  rights  of  the  co-tenants  may  be  inter- 
fered with,  and  the  particular  part,  set  off  as  a  homestead, 
might,  on  partition,  fall  to  one  of  the  other  co-tenants. 
But  this  is  a  matter  of  which  the  other  co-tenants  alone 
can  complain,  and,  if  their  rights  are  respected,  persons 
who  are  not  co-tenants,  cannot  object.  The  object  is  to 
protect  the  portion  set  off  from  judgment  levies  and  sales, 
and  not  to  give  an  assured  title  thereto.  The  co-tenant 
of  the  claimant  of  a  homestead  cannot  question  the  lat- 
ter's  "right  to  acquire  a  homestead  interest  in  the  prop- 
erty, so  long  as  such  co-tenant  is  allowed  to  enjoy  all 
his  rights  and  privileges  in  and  to  said  property  as  a 
co-tenant."    {Tarrant  v.  Swain,  15  Kan.  149). 

We  do  not,  therefore,  regard  the  fact,  that  Alexander 
Ogle's  interest  in  the  farm  was  an  undivided  one-half 
thereof,  as  militating  against  his  claim  to  a  homestead, 
if  in  other  respects  his  right  thereto  is  established.  Es- 
pecially is  this  so,  in  view  of  the  arrangement  with  his 
brother,  Hiram,  the  owner  of  the  other  undivided  half,  as 
to  a  partition,  which  was  to  give  the  west  half  to  Alex- 
ander and  the  east  half  to  Hiram.  Of  this,  however,  the 
judgment  creditor  had  no  notice. 

Nor  can  it  be  doubted,  that,  if  Alexander  did  have  a 
homestead,  the  sheriff*s  sale  of  it  was  absolutely  void,  it 
being  less  in  value  than  $1000.00.  The  question,  which 
it  has  been  most  difficult  for  us  to  decide,  is  the  question 
whether  his  occupancy  of  the  premises,  if  he  occupied 
them,  was  of  such  a  kind  as  to  bring  it  within  the  require- 
ments of  the  statute  as  to  homesteads.  It  will  be  noticed, 
that  the  filing  of  the  transcript,  and  the  levy  upon  and 
sale  of  the  property,  all  took  place  in  the  lifetime  of  his 
mother,  the  widow  of  Zachariah  Ogle.  The  homestead 
exemption  continued  for  her  benefit  after  her  husband's 
death.  It  is  true,  that  her  homestead  was  never  assigned 
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to  her  by  any  formal  proceeding",  but  she  was  permitted 
by  the  sons  to  reside  in  the  house  on  the  west  half  of  the 
farm,  and  to  receive  the  rents  thereof  from  the  time  of 
her  husband's  death  to  the  date  of  her  own  death.  It  was 
called  her  homestead  and  treated  and  reg'arded  as  such. 
Sometimes  her  son,  Alexander,  occupied  the  house  with 
her,  and  called  it  his  homestead.  He  had  some  furniture 
there  which  he  never  removed,  but  most  of  the  time  he 
lived  with  his  family  upon  another  farm  distant  eight 
miles,  which  he  rented  and  cultivated.  Mrs,  Prances  Ogle 
seems  to  have  been  in  feeble  health  during*  the  later  years 
of  her  life,  and  spent  some  of  her  time  visiting  in  Indiana, 
and  some  of  her  time  with  her  daughter,  Mrs.  McMullin; 
but  she  never  abandoned  the  premises.  During  the  last 
six  months  of  her  life,  she  was  at  the  house  of  Mrs.  Mc- 
Mullin. On  November  4,  1893,  she  leased  the  homestead 
premises  to  one  Frank  Black,  who  occupied  them  as  her 
tenant  until  four  or  five  days  before  her  death  on  April 
10,  1894.  This  lease  was  made  for  her  by  her  daughter, 
Mrs.  McMullin,  and  the  rent  paid  by  Black  was  paid  for 
her  use  to  Hiram  Ogle,  and  not  to  Alexander.  While 
Black  occupied  the  preraiseSy  Alexander  Ogle  was  living 
upon  his  farm  in  the  "Sny  bottom,"  and  did  not  take 
possession  of  the  homestead  until  Black  left,  and  until  a 
few  days  before  his  mother's  death. 

While  Black  was  in  possession  as  tenant,  the  transcript 
was  filed,  and  the  execution  was  issued  and  levied,  and 
the  sale  was  made.  Surely,  this  was  during  the  exist- 
ence of  the  homestead  right  in  Mrs.  Ogle,  and  during 
the  possession  of  the  homestead  by  her.  Whatever  rights 
Alexander  had  in  the  homestead,  even  when  he  occupied 
it  with  his  mother,  were  subordinate  to  her  homestead 
rights.  She  was  the  householder.  Her  youngest  son, 
Malcolm,  may  have  lived  with  her  up  to  the  time  of  the 
lease  to  Black.  But,  whether  he  did  or  not,  she  was  not 
deprived  of  her  homestead  by  the  fact,  that  her  children 
were  of  age,  and,  except  one,  lived  to  themselves  and  had 
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families  of  their  own.  "A  widow  without  children  is  as 
much  entitled  to  retain  the  homestead  of  her  husband 
as  one  with  children,  for  she  may  occupy  it  herself,  with 
servants,  or  alone,  if  she  chooses.  But  if  it  is  more  con- 
venient or  profitable  for  her,  what  reason  is  there  why  she 
may  not  let  it  to  another,  for  a  term  of  years,  until  she 
may  wish  to  return  to  it?"    {White  v.  Plummer,  96  111.  394). 

If  the  present  case  was  one  where  the  execution  had 
been  levied  upon  the  homestead  estate  of  Mrs.  Ogle,  a 
different  question  would  be  presented.  In  such  case,  the 
levy  and  sale  would  be  void  and  of  no  effect.  But  the 
question  here  is,  whether  an  adult  son,  having-  a  wife  and 
children  of  his  own  and  engaged  in  cultivating  a  dis- 
tant farm,  can,  by  occasionally  occupying  the  homestead 
of  his  mother,  his  father's  surviving  wife,  or  by  leaving 
some  of  his  furniture  in  his  mother's  homestead,  claim  her 
homestead  as  his  own,  or  claim  to  have  a  joint  homestead 
with  her,  so  as  to  protect  the  interest,  which  he  owns  as 
heir  of  his  father  in  the  homestead  property,  from  being 
subjected  by  his  creditors  to  the  payment  of  his  own  in- 
dividual debts.  This  question  must  be  answered  in  the 
negative. 

"The  estate  of  homestead  in  a  widow  in  the  lands,  of 
which  her  husband  died  seized,  is  a  conditional  life  es- 
tate, subject  to  the  joint  right  of  occupancy  of  the  chil- 
dren of  the  deceased  husband  during  the  minority  of  the 
youngest  thereof.  The  estate  is  upon  condition,  that 
it  shall  not  be  voluntarily  surrendered  or  abandoned." 
(Jones  V.  Gilbert,  135  111.  27).  It  cannot  be  claimed,  that  the 
widow  surrendered  or  abandoned  the  homestead,  because 
she  went  to  her  daughter's  house  to  be  taken  care  of 
during  her  last  sickness,  and  rented  the  homestead  place 
during  her  absence,  in  order  to  get  income  enough  from  it 
to  pay  the  expenses  of  her  sickness.  (Walters  v.  People,  18 
111.  194;  Browning  v.  Harris,  99  id.  456;  Ilagerty  v.  Hagerty, 
149  id.  055). 
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Where  the  head  of  the  family,  having  an  estate  in  fee 
in  the  homestead  premises,  dies,  the  right  of  the  home- 
stead devolves  upon  the  surviving"  wife  by  operation  of 
law.  A  life  estate  is  carved  out  of  the  fee  for  her  estate 
of  homestead.  The  heirs  take  a  reversionary  interest  or 
remainder,  expectant  upon  the  termination  of  the  estate 
for  life  and  for  years  created  by  the  statute.  {Broivning  v. 
Harris,  supra;  Jones  v.  Gilbert^  supra;  Kitterlin  v.  Milwaukee 
Mechanic's  Ins,  Co,  134  111.  647;  Merritt  v.  Merritt,  97  id.  243). 

If  there  is  no  will,  the  homestead  premises  are  vested 
in  the  heirs,  subject  to  the  particular  estate  or  right  of 
occupancy  for  life,  which  is  given  to  the  widow.  The 
Partition  act,  which  went  into  force  in  1874  dfter  the 
Homestead  act  which  went  into  effect  in  1873,  expressly 
provides  for  the  partition  of  premises,  inherited  by  heirs, 
subject  to  dower  and  the  estate  of  homestead.  {Merritt  v. 
Merritt,  mpra;  3  Starr  &  Cur.  Stat.— 2d  ed.— p.  2921). 

The  interest  of  the  heir  may  be  levied  upon  and  sold 
subject  to  the  homestead  right,  especially  when  the  home- 
stead has  not  been  assigned.  We  see  no  reason  why  the 
appellant,  as  a  judgment  creditor,  could  not  levy  upon 
and  sell  the  interest  of  Alexander  Ogle,  subject  to  the 
homestead  rights  of  Mrs.  Ogle.  In  Uartman  v.  Schultz,  101 
111.  437,  it  was  held,  that  no  sale  can  be  rightfully  made 
of  the  homestead  by  the  administrator  of  the  deceased 
householder  to  pay  his  debts,  when  the  property  does  not 
exceed  in  value  $1000.00,  until  the  exemption  in  favor  of 
the  widow  and  minor  children  has  been  in  some  mode 
terminated;  and  that  the  homestead,  when  not  exceed- 
ing $1000.00  in  value,  cannot  even  be  sold  subject  to  the 
homestead  right.  But  it  has  never  been  held,  that  a  judg- 
ment against  one  of  the  heirs  cannot  be  enforced  against 
his  undivided  interest,  subject  to  an  unassigned  right  of 
homestead  in  the  widow.  (Waples  on  Homestead  and 
Ex.  p.  652;  Hartes  v.  Seinsheimer,  67  Tex.  356;  Thompson 
on  Homestead  and  Ex.  sec.  573). 
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The  widow,  being  the  head  of  the  household,  owns  the 
homestead  estate  during-  her  life  and  until  the  youngest 
child  becomes  twenty -one  years  old.  The  word,  "house- 
holder," means  the  head,  or  person,  who  has  the  charge 
of  the  family,  and  does  not  apply  to  the  subordinate 
members  or  inmates  of  the  household.  (Thompson  on 
Homestead  and  Ex.  sec.  45;  Waples  on  Homestead  and 
Ex.  p.  58).  It  was  held  in  Zander  v.  Scott,  165  111.  51,  that  a 
householder  may  not  necessarily  be  the  head  of  a  family; 
but  in  that  case  it  appeared  that  the  husband  and  wife 
lived  together,  and  had  children,  and  the  wife  owned  the 
fee  of  the  homestead  property;  and  it  was  held,  that  she 
was  a  householder  having  a  family,  although  not  the 
head  of  the  family.  The  ordinary  signification,  however, 
of  a  householder  is,  that  such  a  person  is  the  head  of 
the  family,  upon  whom  the  other  members  are  dependent. 
The  family,  within  the  meaning  of  the  Homestead  law, 
consists  of  those  members  of  the  household,  who  are  de- 
pendent upon  the  householder  for  support,  or  to  whom 
the  householder  owes  some  duty.  (Holnback  v.  Wilson,  159 
111.  148).  To  constitute  a  homestead,  there  must  be  a 
householder  and  a  family.  There  cannot  be  two  house- 
holders. If  Mrs.  Ogle  was  here  the  head  of  the  household, 
or  the  householder,  her  sou,  Alexander,  could  not  also  be 
the  head  of  the  family  or  the  householder,  even  though 
he  lived  with  his  mother  a  part  of  the  time.  It  certainly 
cannot  be  said,  that,  having  a  family  of  his  own,  whom 
he  supported  by  operating  a  distant  and  independent 
farm,  he  occupied  any  relation  of  dependence,  so  far  as 
his  mother  was  concerned. 

If  Alexander  Ogle  had  a  homestead  in  these  premises, 
then  as  his  mother  also  had  a  homestfead,  each  would  be 
entitled  to  have  a  homestead  set  off.  But  two  separate 
homesteads,  thus  laid  off  and  described,  cannot  exist  in 
the  same  land  at  one  and  the  same  time.  {Murchison  v. 
Plyler,  87  N.  C.  79).  Moreover,  homestead  involves  a  pres- 
ent right  of  occupancy.     As  Mrs.  Ogle  was  life  tenant, 
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she  was  entitled  to  the  present  right  of  occupancy,  but 
as  Alexander  Ogle  was  only  a  remainder-man  or  rever- 
sioner, his  right  of  occupancy  could  not  attach  until  the 
expiration  of  the  life  estate.  The  provisions  of  law  in 
reference  to  a  homestead  do  not  apply  to  a  remainder 
dependent  upon  a  life  estate.  {Murchison  v.  Plyler,  supra). 
Both  the  widow  and  the  remainder-man  cannot  have  a 
homestead  in  the  same  tract  of  land.  {Merrifleld  v.  Merri- 
field,  82  Ky.  526).  Nor  c^in  a  homestead  be  occupied  jointly 
with  another  person,  so  as  that  both  shall  have  estates 
of  homestead  within  the  meaning  of  the  statute.  (Cornish 
V.  Frees,  74  Wis.  490;  Kyle  v.  Wills,  166  111.  501). 

Freeman,  in  his  work  on  Executions,  says:  "The  home- 
stead right,  if  any  exists,  is  in  the  holder  of  the  estate 
in  possession.  Hence,  a  reversioner  or  remainder-man, 
because  his  estate  is  incompatible  with  the  existence  of 
a  homestead  in  fact,  cannot  secure  its  exemption  from 
forced  sale  by  claiming  it  as  a  homestead."  (1  Freeman 
on  Executions, — 2d  ed. — sec.  242).  Waple.*^,  in  his  work 
on  Homestead  and  Exemption,  says:  '*Upon  the  death  of 
the  father,  the  mother  succeeds  to  the  headship  of  the 
family."    (Waples  on  Homestead  and  Ex.  p.  644). 

In  Cornish  v.  Frees,  supra,  a  father  entered  into  posses- 
sion of  certain  premises,  and,  dying,  devised  them  to  his 
widow  for  life,  and  on  her  death  to  his  two  sons.  One  of 
the  sons,  being  an  adult  and  having  a  wife,  lived  with 
his  wife  upon  the  premises,  and  his  mother,  his  father's 
widow,  also  lived  thereon;  and  it  was  held,  that  the  son 
did  not  have  a  homestead  in  the  premises,  but  was  in  pos- 
session under  and  with  his  mother;  and  that  he  and  his 
wife  did  not  "own  and  occupy"  the  premises  in  the  sense 
of  the  Homestead  law,  but  held  possession  under  the 
widow,  who  remained  in  possession  after  her  husband's 
death  and  had  a  life  estate  under  his  will;  it  was  there 
said:  "A  homestead  cannot  be  jointly  held  with  another." 

In  Kyle  v.  Wills,  supra,  we  have  recently  held,  that  the 
estate  of  homestead  devolves  upon  the  widow,  by  opera- 
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tion  of  law,  eo  instanti  upon  the  death  of  her  husband, 
and  continues  for  the  benefit  of  the  widow  and  children 
until  the  younjjest  becomes  twenty-one  years  of  age;  but 
that  this  benefit  does  not  extend  to  married  children, 
having"  families  and  homes  of  their  own.  So,  here,  Alex- 
ander Ogle  had  no  homestead  in  the  premises  occupied 
by  his  mother,  which  entitled  his  interest  to  exemption 
from  execution  sale. 

We  are  not  prepared  to  say,  that  the  consideration, 
for  which  the  interest  of  Alexander  Ogle  was  purchased 
by  the  appellant,  was  grossly  inadequate.  At  the  time 
of  the  levy  and  sale,  it  was  not  worth,  with  the  mortgage 
upon  it,  more  than  about  8500.00  according  to  the  con- 
tention of  the  appellees.  In  addition  to  this,  it  was  at 
that  time,  subject  to  the  widow's  dower  and  homestead. 
It  is  true,  that  inadequacy  of  consideration  will  some- 
times justify  a  court  of  equity  in  setting  aside  a  judicial 
sale,  when  such  inadequacy  is  coupled  with  circumstances 
of  irregularity  or  fraud.  {Parker  v.  Shannon,  137  111.  376; 
Bach  V.  May,  163  id.  547;  Bullen  v.  Daivson,  139  id.  633). 
But,  in  the  case  at  bar,  there  were  no  circumstances  of 
irregularity  or  fraud  attending  the  sale,  even  if  the  con- 
sideration therefor  was  inadequate.  The  sheriff's  deed 
was  not,  therefore,  invalid.  Moreover,  appellee,  Alex- 
ander Ogle,  filed  no  cross-bill,  setting  up  any  equities,  or 
asking  that  the  sale  be  set  aside.  The  case,  as  presented 
by  the  record,  is  an  ordinary  bill  for  partition;  and  the 
answer  merely  sets  up,  that  the  complainant's  title  un- 
der the  sheriff's  deed  was  void,  because  the  defendant  is 
claimed  to  have  had  a  homestead  in  the  premises,  which 
was  not  set  off  to  him.  This  claim  cannot  be  sustained 
under  the  facts  of  this  case. 

The  decree  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  to  that  court  for  further  proceedings 
in  accordance  with  the  views  herein  expressed. 

Be  versed  and  remanded. 
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Mr.  Chief  Justice  Phillips,  dissenting^: 
To  the  extent  this  opinion  holds  that  the  interest  of  a 
tenant  in  common  will  support  a  rig^ht  of  homestead  in 
one  of  the  co-tenants  in  the  premises  I  cannot  concur. 
On  this  question  the  authorities  are  conflicting.  It  has 
been  held  that  an  estate  in  common  will  support  a  right 
of  homestead  in  one  of  the  co-tenants  in  Vermont,  Iowa, 
Texas,  Kansas,  New  Hampshire  and  Arkansas.  Whilst 
the  statutes  of  t|?ose  States  are  not  the  same,  the  general 
principle  on  which  they  sustain  the  right  of  homestead  in 
a  co-tenant  is,  that  whilst  such  right  cannot  be  enforced 
hostile  to  a  co-tenant  or  one  holding  under  him,  yet  third 
persons,  nor  a  co-tenant,  cannot  question  his  right  to  ac- 
quire a  homestead  interest  in  the  property,  so  long  as  his 
co-tenant  is  allowed  to  enjoy  all  his  rights  and  privileges 
in  such  property,  and  no  third  person  should  be  permitted 
to  avail  himself  of  the  law  of  co-tenancy  for  his  own  gain. 
That  an  estate  in  common  will  not  supi>ort  a  right  of 
homestead  in  a  co-tenant  has  been  held  in  Massachusetts, 
California,  Minnesota,  Wisconsin,  Louisiana  and  Michi- 
gan. The  reasons  given  for  the  latter  view  are  usually 
the  impracticability  of  assigning  such  interest,  and  ab- 
sence of  statutory  power  in  the  court  to  do  so. 

The  first  section  of  the  Exemption  act  provides  the 
householder  is  entitled  to  the  farm  or  lot,  etc.,  owned  or 
possessed  and  occupied  as  a  residence.  Whatever  interest 
is  so  owned  or  possessed,  in  order  to  constitute  the  home- 
stead it  must  be  of  some  specific  portion  capable  of  being 
set  apart  by  metes  and  bounds,  that  it  may  be  separated 
from  that  which  is  not  exempt.  The  statute  provides  that 
the  homestead  may  be  set  off  in  the  method  there  directed, 
but  it  would  be  impossible  to  apply  any  of  the  methods 
declared  by  the  statute  to  an  estate  in  common.  The  ten- 
ant in  common  owns  nothing  in  severalty,  and  no  part 
could  be  set  off  to  him  which  did  not  belong  equally  to 
his  co-tenants.  If  the  legislature  intended  to  include  ten- 
ants in  common  as  being  entitled  to  a  homestead  in  lands 
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so  held,  they  would  have  provided  a  method  of  setting 
off  the  same.  By  the  first  section  of  the  act  the  "home- 
stead, and  all  right  and  title  therein,  shall  be  exempt 
from  attachment,  judgment,  levy  or  execution  sale  for 
the  payment  of  his  debts,  or  other  purposes,  and  from  the 
laws  of  conveyance,  descent  and  devise,  except  as  here- 
inafter provided."  While  thus  fixing  certain  qualities  and 
rights  attaching  to  homesteads,  the  statute  is  silent  as  to 
the  homestead  right  attaching  to  lands  held  in  common 
by  two  or  more  tenants.  Being  silent  in  this  respect,  those 
States  which  hold  that  an  estate  in  common  will  support 
a  right  of  homestead  in  one  of  the  co-tenants  must  neces- 
sarily add  to  the  statute  and  take  from  it.  It  cannot  be 
free  from  the  laws  of  conveyahce,  for  if  it  cannot  be  par- 
titioned the  co-tenant  may  have  it  sold.  That  would  be 
a  violation  of  the  spirit  and  words  of  the  act,  and  would 
take  away  one  of  the  rights  and  qualities  of  a  homestead. 
If  it  should  be  sought  to  set  off  the  co-tenant's  interest  in 
the  manner  prescribed  by  the  statute,  the  homestead  so 
set  off  might  be  at  once  defeated  by  the  co-tenant  having 
partition  made,  or  sold  if  it  could  not  be  divided.  It  ren- 
ders necessary  the  addition  of  words  to  the  statute  which 
gives  a  homestead  in  the  farm  or  lot  owned  or  possessed 
and  occupied  as  a  residence.  If  a  farm  or  lot  is  owned 
by  the  householder,  no  one  else  has  an  interest  therein. 
If  it  is  not,  then  the  homestead  cannot  attach.  The  leg- 
islature has  made  no  provision  for  a  case  of  this  charac- 
ter, and  it  is  not  our  province  to  do  so.  If  hardships  arise, 
they  may  be  remedied  by  legislation  which  shall  meet 
all  the  exigencies  of  such  cases.  The  best  interpretation 
which  can  be  given  this  statute  is  to  limit  it  to  cases  of 
sole  ownership  or  possession. 

In  the  case  of  Tomlin  v.  Hilyard,  43  111.  300,  a  similar 
question  was  before  this  court  and  the  case  was  decided 
sustaining  the  right  of  homestead,  because  there  had  been 
a  parol  partition  followed  by  a  several  possession.  The 
reasoning  in  that  case  sustains  what  I  have  here  written. 
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Joseph  G.  English 

V. 

The  City  of  Danville. 

Opinion  filed  November  8y  1897. 

1.  Municipal  corporations — citi/s  discretion  in  improving  streets 
is  not  controlled  by  the  courts,  in  absence  of  abuse.  The  discretion  of  a 
municipal  corporation  in  laying  out,  openinjj,  widening,  altering, 
extending,  paving  or  grading  its  streets  will  not  be  controlled  by 
the  courts,  in  the  absence  of  abuse. 

2.  Same — when  city  is  not  liable  in  damages  to  an  abutting  oioner,  A 
city  is  not  liable  in  damages  to  an  abutting  owner  merely  because, 
on  paving  a  street  in  front  of  his  property,  a  space  is  left  for 
sward,  in  addition  to  the  space  for  sidewalk,  upon  the  side  of  the 
street  across  from  his  property,  while  only  a  space  for  sidewalk  is 
left  in  front  of  the  property  in  question. 

English  v.  City  of  Danville,  69  111.  App.  288,  affirmed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  writ  of  error  to  the 
Circuit  Court  of  Vermilion  county;  the  Hon.  Ferdinand 
BooKW ALTER,  Judge,  presiding. 

This  was  an  action  on  the  case  by  Joseph  G.  English, 
plaintiff  in  error,  brought  in  the  Vermilion  circuit  court, 
against  the  city  of  Danville,  defendant  in  error.  The 
amended  declaration  alleges  that  he  is,  and  for  more  than 
twenty  years  has  been,  the  owner  and  occupant  of  a  cer- 
tain lot  in  the  city  of  Danville  having  a  frontage  on  the 
east  side  of  Gilbert  street  of  two  hundred  feet;  that  Gil- 
bert street  runs  north  and  south  the  entire  length  of  the 
city,  and  is  one  of  its  principal  residence  streets,  and  is 
forty-nine  and  one-half  feet,  or  three  rods,  wide  for  a  dis- 
tance of  three  blocks,  including  the  block  on  which  plain- 
tiff's lot  is  situated;  that  by  the  general  ordinances  of 
the  city  it  is  provided  that  sidewalks  on  three-rod  streets 
should  be  nine  and  three-fourths  feet  wide;  that  by  ordi- 
nance of  May  23, 1895,  it  was  ordered  that  Gilbert  street, 
for  these  three  blocks,  should  be  improved  by  setting  curb- 
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ing  on  each  side  of  the  same,  at  an  average  distance  of 
fifteen  feet  from  the  center  line  of  the  street;  that  along 
the  west  side  for  these  three  blocks  the  city,  contrary  to 
the  i^rovisions  of  the  aforesaid  ordinances,  and  unneces- 
sarily, arbitrarily,  unjustly  and  wrongfully,  put,  and  suf- 
fered to  be  put  by  the  lot  owners  along  said  west  side, 
permanent  stone  curbing  twelve  feet  from  the  center  line 
of  the  street,  whereby  those  lot  owners  are  permitted  to 
enjoy  a  space  of  twelve  and  one-half  feet,  viz.,  five  feet 
for  sidewalk  and  seven  and  one-half  feet  for  sward,  shade 
trees,  parks,  statuary  and  ornaments,  thereby  beautify- 
ing, ornamenting  and  enhancing  in  value  these  lots,  while 
on  the  east  side  for  these  three  blocks  the  city,  on  No- 
vember 19, 1895,  contrary  to  the  ordinances,  and  unneces- 
sarily, arbitrarily,  unjustly,  inequitably  and  wrongfully, 
put  permanent  stone  curbing  nineteen  feet  east  of  the  cen- 
ter line  of  the  street,  leaving  only  five  and  three-fourths 
feet  for  a  sidewalk  and  allowing  no  space  on  that  side 
for  sward,  etc.,  as  was  allowed  on  the  other  side,  and 
thereb}^  greatly  depreciated  the  market  value  of  the  lots 
on  the  east  side,  including  plaintiff's  lot;  that  there  was 
no  public  demand  or  necessity  for  travel  or  convenience 
requiring  the  curbing  to  be  so  jolaced  as  aforesaid,  but 
that  it  was  done  unnecessarily,  etc.,  and  through  favorit- 
ism; that  thereby  plaintiff's  lot  is  injured  and  greatly  de- 
preciated in  value  generally,  and  especially  in  this:  that 
its  Gilbert  street  front  is  not  as  handsome  and  inviting 
in  general  appearance;  that  it  does  not  have  an  equal 
degree  of  safety  with  a  lot  having  a  wider  sidewalk  in  its 
front;  that  it  does  not  have  an  equal  opportunity  with 
the  west  side  lots  for  sward,  etc.;  that  it  is  more  subject 
to  annoyance  from  dust,  danger  and  noise  necessarily 
caused  by  the  public  travel  and  trafiic  in  its  front;  that 
it  is  made  less  inviting  and  desirable  to  purchasers  seek- 
ing lots  for  residences,  and  that  it  is  otherwise  injured 
and  depreciated  in  its  market  value  by  the  acts  aforesaid; 
lays  damages  at  §1200. 
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The  defendant  demurred  generally  and  specially  to 
the  declaration,  one  of  the  special  reasons  being,  that  it 
alleged  no  abuse  of  discretion  vested  by  law  in  the  city 
as  to  the  manner  of  making  public  improvements,  nor  any 
fraudulent  or  wrongful  intent,  nor  any  facts  from  which 
any  abuse  of  discretion  or  fraudulent  intent  must  neces- 
sarily follow.  The  court  sustained  the  demurrer,  and  the 
plaintiff  brought  error  in  the  Appellate  Court  for  the 
Third  District,  which  court  affirmed  the  judgment,  and 
he  has  further  prosecuted  this  writ  of  error  in  this  court. 

D.  D.  Evans,  for  plaintiff  in  error. 

G.  P.  Rearick,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

A  municipal  corporation  has  full  power  to  lay  out, 
establish,  open,  alter,  widen,  extend,  grade  and  pave,  or 
otherwise  improve,  streets  and  sidewalks  therein,  and  its 
discretion  in  so  doing  will  not  be  controlled  by  the  courts, 
unless  it  manifestly  abuses  such  discretion.  It  is  clear 
that  the  declaration  in  this  case  does  not  set  forth  suffi- 
cient facts  to  give  rise  to  the  conclusion  that  the  city  of 
Danville  abused  the  discretion  vested  in  it,  in  the  im- 
provement of  Gilbert  street.  While  the  roadway  of  the 
street  was  located  nearer  to  the  lot  lines  on  the  side  on 
"which  the  plaintiff's  property  was  situated  than  on  the 
other  side,  still,  sufficient  space,  so  far  as  the  declaration 
shows,  was  left  for  a  sidewalk,  and  the  mere  fact  that  an 
additional  space  of  seven  and  one-half  feet  was  left  next 
adjoining  a  similar  space  on  the  other  side  of  the  street, 
for  sward,  the  planting  of  trees  and  other  ornamentation, 
would  not,  under  the  mere  allegation  that  it  was  done 
wrongfully,  unnecessarily  and  through  favoritism,  suffi- 
ciently show  that  the  city  had  abused  its  discretion  in 
improving  the  street.  It  is  apparent  that  had  no  space 
been  left  on  the  west  side  of  the  street  for  the  ornamen- 
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tat  ion  before  mentioned,  and  only  five  and  three-fourths 
feet  left  for  a  sidewalk,  as  on  the  east  side,  the  plaintiff 
would  not  have  had,  upon  the  terms  of  his  own  declara- 
tion, any  ground  of  complaint,  although  it  would  have 
left  the  space  for  sidewalks  on  each  side  of  the  i^treet  less 
than  that  provided  by  the  ordinances,  which  space,  as 
alleged,  was  required  by  the  ordinances  to  be  nine  feet, 
for,  so  long  as  a  suflficient  space  was  left  for  a  sidewalk, 
the  abutting  property  owner  would  have  no  right  of  ac- 
tion simply  because  such  space  was  not  as  wide  as  the 
ordinances  provided  it  should  be. 

The  case  as  made  by  the  declaration  is  a  very  differ- 
ent one  from  Ca7'ter  v.  City  of  Chicago,  57  111.  283.  In  that 
case  the  city  was  enjoined  from  so  changing  its  roadway 
as  to  leave  no  space  whatever  for  a  sidewalk  on  the  west 
side  of  the  street,  while  a  space  of  fourteen  feet  was  left 
on  the  other  side,  where  it  appeared  that  the  purpose  of 
the  city  and  its  officers  was  to  compel  the  property  own- 
ers upon  the  west  side  of  the  street  to  relinquish  for  the 
purposes  of  a  sidewalk  a  certain  space  twelve  feet  in 
width  in  front  of  their  lots,  which  had  been  dedicated  or 
reserved  for  the  express  purpose  of  court-yards  in  front 
of  their  property.  The  bill  showed  a  gross  abuse  of  power 
on  the  part  of  the  city,  and  a  purpose,  by  the  exercise  of 
such  power,  to  oppress  the  owners  of  property  having  the 
benefit  of  such  court-yards.  In  the  case  at  bar  the  city 
has  not  attempted  to  deprive  the  abutting  property  own- 
ers of  a  sidewalk,  nor  of  a  sufficient  space  in  front  of  their 
property  upon  which  to  construct  a  sidewalk,  and  much 
less  does  it  ai)pear  that  the  discretion  of  the  city  was 
exercised  for  any  such  oppressive  and  unlawful  purpose 
as  was  disclosed  by  the  bill  in  the  case  mentioned. 

As  the  allegations  of  the  declaration  must  be  con- 
strued most  strongly  against  the  pleader,  it  may  well  be 
that  the  property  owners  owning  property  abutting  on 
the  west  side  of  said  Gilbert  street  had,  in  advance  of  the 
improvement  of  the  street  by  the  city,  and  at  their  own 
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expense,  built  sidewalks  and  improved  the  said  space  ad- 
joining it  as  a  sward,  and  ornamented  and  otherwise  im- 
proved it  by  the  planting  of  trees,  and  that  the  roadway 
of  the  street  was  located  as  it  was  by  the  city  to  avoid 
the  destruction  of  such  improvements.  Such  a  state  of 
thing's  is  entirely  consistent  with  the  allegations  of  the 
declaration.  Or  the  city,  so  far  as  anything  appears  to 
the  contrary,  may  have  had  other  sufficient  grounds  for 
its  action  which  would  make  it  apparent  that  no  oppres- 
sive, unlawful  or  malicious  use  was  made  of  the  discre- 
tion vested  in  it  by  law.  It  devolved  on  the  plaintiff  in 
error  to  allege  such  facts  and  circumstances  as  would 
show  an  abuse  of  discretion  on  the  part  of  the  defendant, 
and  that  his  property  was  damaged  thereby.  In  that  he 
failed,  and  the  demurrer  was  properly  sustained. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Boggs,  having  passed  upon  this  case  in 
the  Appellate  Court  in  and  for  the  Third  District,  took 
no  part  in  this  decision. 


Ellen  Duffy  King 

V. 

International  Building,  Loan  &  Investment  Union. 

Opinion  filed  November  i,  1807— Rehearing  denied  December  U,  1S97. 

1.  Loan  associations— pay?7w»«^s  on  stock  must  continue  until  full 
value  is  given.  By  the  provisions  of  tlie  act  of  1879  on  homestead 
loan  associations  (Laws  of  1879,  p.  83,)  subscriptions  to  stock  must 
be  paid  in  periodical  installments,  until  the  amount  paid  in,  to- 
gether with  the  earnings,  equals  the  full  face  value  of  the  shares. 

2.  Same— conirac<  that  stock  will  mature  wlien  part  of  mbscnption  is 
paid  is  illegal,  A  contract  between  a  loan  association  organized 
under  the  act  of  1879,  and  its  subscribers,  that  the  payment  of 
periodical  installments  for  a  fixed  period  shall  be  accepted  by  the 
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association  as  full  payment  of  the  subscription,  is  inconsistent  with 
the  statute  and  antagonistic  to  the  purpose  of  the  association,  and 
is  not  enforceable  as  a  contract. 

3.  Same— /aci  that  hy-law  autJwrizes  illegal  contract  does  not  make  it 
binding.  A  by-law  of  a  loan  association  which  authorizes  contracts 
that  stock  should  mature  at  a  fixed  period  upon  part  payment  of 
the  subscription,  does  not  make  the  contract  binding  where  the 
by-law  is  inconsistent  with  the  statute. 

4.  Same— illegality  of  contract  to  mature  stock  before  full  payment  does 
not  affect  Iwlder^s  ownership  of  stock.  The  invalidity  of  an  agreement 
between  a  loan  association  and  a  subscriber  as  to  the  maturity  of 
his  stock  upon  part  payment  of  the  subscription  does  not  affect  the 
subscriber's  ownership  of  the  shares  of  stock  called  for  in  his  cer- 
tificate, but  such  stock  must  be  treated  as  of  the  kind  which  the 
association  might  lawfully  issue  under  the  statute. 

5.  Same— holder  of  stock  to  mature  before  full  payment^  occupies  same 
position  as  other  siockliolders.  The  holder  of  stock  which,  by  illegal 
agreement,  was  to  have  matured  before  full  payment  of  the  sub- 
scriptions, occupies  the  position  of  a  mere  stockholder,  having  the 
same  rights  as,  but  no  privileges  over,  fellow-stockholders. 

6.  Sauk— stockholder  cannot  recover  dues  without  withdrawal  or  retire- 
ment of  stock.  A  stockholder  in  a  loan  association  cannot  recover 
dues  paid  in  upon  his  stock  without  having  first  withdrawn  or  re- 
tired his  stock  in  accordance  with  the  provisions  of  the  statute  and 
such  by-laws  as  are  in  conformity  therewith. 

International  Building  Union  v.  King^  68  111.  App.  640,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Farlin  Q.  Ball,  Judge, 
presiding. 

The  action  was  assumpsit,  brought  by  the  appellant, 
against  the  appellee,  the  International  Building,  Loan 
and  Investment  Union,  in  the  Superior  Court  of  Cook 
county.  The  declaration  contained  (1)  a  common  count 
for  goods,  wares  and  merchandise  alleged  to  have  been 
sold  and  delivered  by  the  plaintiff  to  the  defendant  union, 
at  its  request;  (2)  a  second  common  count,  which  was  the 
consolidated  money  counts;  (3)  a  third  common  count, 
alleging  indebtedness  found  due  and  owing  plaintiff  upon 
an  accounting  had  with  the  defendant  of  and  concerning 
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divers  sums  of  money  before  that  time  due  and  owing 
from  defendant  to  plaintiff;  and  also  a  (4)  special  count. 

The  special  count  alleg^ed  the  plaintiff  api>lied  for 
twenty  shares  of  stock  in  the  defendant  union,  and  was 
granted  a  certificate  of  the  union  constituting  her  a  share- 
holder of  that  number  of  shares  of  stock,  and  agreeing 
that  the  union  would  pay  plaintiff  the  sum  of  $100  for 
each  of  said  shares  of  stock  at  the  end  of  six  years,  pro- 
vided the  said  plaintiff  should  pay  the  sum  of  seventy- 
five  cents  each  month  upon  each  of  said  twenty  shares  of 
stock  for  the  said  period  of  six  years,  and  a  fee  of  five 
per  cent  upon  the  par  value  of  said  shares  at  the  time  of 
the  maturity  of  the  contract;  that  the  said  period  of  six 
years  has  elapsed,  and  the  plaintiff  surrendered  ten  of 
said  shares  and  made  all  payments  required  of  her  to  be 
made  to  the  union  on  the  remaining  ten  shares,  and  com- 
plied with  all  the  terms  and  conditions  of  the  certificate, 
whereby  the  defendant  union  became  and  was  indebted 
to  her  in  the  sum  of  the  par  value  of  the  said  ten  shares, 
and  in  consideration  of  the  said  indebtedness  undertook 
and  promised  to  pay  the  same  to  her  on  demand,  but, 
though  often  demanded,  failed  and  refused  so  to  do,  where- 
fore, etc. 

On  the  11th  day  of  July,  1896,  said  Superior  Court 
caused  to  be  entered  of  record  a  judgment  in  the  sum  of 
^971.50  against  the  union,  by  default.  The  said  union 
entered  its  motion  to  set  aside  the  default  and  judgment, 
and  in  support  thereof  submitted  divers  affidavits,  to- 
gether with  documentary  evidence,  and  in  opposition 
thereto  the  appellant  presented  an  affidavit.  The  court 
overruled  the  motion,  and  the  appellee  union  prosecuted 
an  appeal  to  the  Appellate  Court  for  the  First  District  to 
reverse  the  judgment  and  the  order  of  the  court  refusing 
to  allow  the  motion  to  set  aside  the  default.  The  Appel- 
late Court  reversed  the  judgment  of  the  Superior  Court, 
refused  to  remand  the  cause,  and  caused  to  be  entered  in 
its  judgment  the  following  as  a  finding  of  fact  in  the 
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case,  viz.:  **The  court  finds  that  the  certificate  upon 
which  the  plaintiff  below  recovered  judgment  was  issued 
without  lawful  authority,  and  is  not  binding  upon  the 
defendant  union."  This  is  an  appeal  prosecuted  to  re- 
verse the  judgment  of  the  Appellate  Court. 

George  W.  Brown,  for  appellant: 

The  certificate  of  stock  was  a  solemn  agreement  on 
the  part  of  appellee  to  pay  appellant  the  amount  of  her 
shares  in  six  years  from  the  date  of  issuance.  This  prom- 
ise was  not  modified,  restricted  or  overridden  by  any- 
thing in  the  by-laws.  This  agreement  is  in  all  respects 
infi^a  vires  and  legal,  and  is  binding  on  appellee.  Even 
if  such  agreement  is  ultra  vires,  it  was  not  immoral,  con- 
trary to  public  policy,  or  prohibited  by  statute.  Conse- 
quently, it  is  not  void,  and  appellee  is  estopped  to  set  up 
that  it  was  ultra  vires.  Radish  v.  Building  Ass,  151  111.  531; 
Benefit  Ass,  v.  Blue,  120  id.  151;  Bradley  v.  Ballard,  55  id.  415; 
Darst  V.  Oale,  83  id.  136. 

The  agreement  to  pay  stock  in  six  years  from  date  of 
issuance  was  part  of  the  fundamental  plan  of  the  associ- 
ation.    All  stock  was  subscribed  on  this  basis.     Hence, 
the  association  and  its  shareholders  are  estopped  to  set 
up  the  illegality,  even  if  the  agreement  was  in  fact  il- 
legal,    hisurance  Co.  v.  Frear  Stone  Manf,  Go,  97  111.  537 
Insurance  Co,  v.  Osgood,  93  id.  69;  American  Tube  Works  v 
MacJiine  Co.  139  Mass.  5;  Higgins  v.  Lansingh,  154  111.  301 
Kejit  V.  Mini7ig  Co.  78  N.  Y.  159;  Scoville  v.  Thayer,  105  U.  S 
143;  Cook  on  Stockholders,  (3d  ed.)  sees.  551,  267,  268 
Lockhart  v.  VanAlstine,  31  Mich.  76;  5  Thompson  on  Corpo 
rations,  sec.  6032;   WillougJihy  v.  Railroad  Co.  50  N.  J.  Eq 
656;  Thresher  Ma7\f,  Co,  v.  Langdon,  44  Minn.  37. 

Even  if  the  agreement  to  pay  the  stock  in  six  years  is 
absolutely  void,  and  appellee  is  not  estopped  to  set  up 
the  illegality,  appellant  is  entitled  to  recover,  under  the 
common  counts,  the  monthly  installments  paid  by  her 
under  the  contract,  with  interest.   5  Thompson  on  Corpo- 
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rations,  sees.  5984,  6007;  McCormich  v.  Bank,  162  111.  100; 
Day  V.  Buggy  Co,  57  Mich.  146;  Railroad  Co.  v.  Railroad  Co, 
131  U.  S.  371;  Louisiana  v.  Wood,  102  id.  294;  Paul  v.  Keno- 
sha, 22  Wis.  266;  Anthony  v.  5eit?i7?(7  Machine  Co,  16  R.  I.  571. 

Allan  C.  Story,  and  Story,  Redfield  &  Russell, 
for  appellee: 

Corporations  possess  such  powers,  and  such  only,  as 
are  conferred  upon  them  by  the  law  of  their  creation,  and 
those  who  deal  with  them  are  charj^eable  with  notice  of 
their  powers  and  the  limitations  of  their  capacity,  and 
cannot  plead  ignorance  of  the  public  laws  and  the  con- 
stitution. Every  person  is  bound,  in  dealing  with  a  cor- 
'  poration  to  take  notice  of  the  extent  of  its  power.  Pearce 
V.  Railroad  Co,  21  How.  441;  McGregor  y.  Railway  Co,  16  Eng". 
L.  &  Eq.  180;  Steajnshij)  Co.  v.  Dock  Co,  28  La.  Ann.  173; 
FranMln  County  v.  Institution  for  Savings^  68  Me.  43;  Davis 
Y,  Railroad  Co,  131  Mass.  258;  Bank  v.  Globe  Works,  101  id. 
57;  Water  Co.  v.  Dekay,  30  N.  J.  Eq.  548;  Durkee  v.  People, 
53  111.  App.  396. 

Mr.  Justice  BoGGS  delivered  the  opinion  of  the  court: 

It  appears  from  the  statement  of  facts  set  out  in  the 
brief  of  the  appellant  that  the  only  cause  of  action  is 
that  set  out  in  the  special  count  of  the  declaration.  The 
argument  for  appellant  proceeds  upon  the  same  theory, 
and  relies  upon  the  common  counts  only  in  connection 
with  the  demand  set  forth  in  the  special  count.  The  case 
is  presented  by  the  appellant  upon  the  theory  the  only 
proofs  introduced  in  the  Superior  Court  in  making  an 
assessment  of  damages  under  the  default  were  such  as 
related  to  the  allegations  of  the  special  count.  The  only 
question  referred  to  in  the  brief  of  counsel  in  this  court 
is,  whether  a  good  cause  of  action  was  set  up  in  the  spe- 
cial count  of  the  declaration.  We  may  therefore  confine 
our  attention  to  the  single  question  presented  by  the  brief. 
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The  appellee  union  is  a  corporation  organized  under 
the  provisions  of  an  act  of  the  General  Assembly  entitled 
"An  act  to  enable  associations  of  persons  to  become  a 
body  corporate  to  raise  funds  to  be  loaned  among  the 
members  of  such  association,"  in  force  July  1,  1879.  The 
provisions  of  the  act  do  not  authorize  corporations  formed 
under  it  to  enter  into  agreements  with  those  who  may 
become  subscribers  to  its  capital  stock,  that  the  shares 
issued  to  sucli  subscriber  shall  mature  at  a  fixed  period, 
but  require  that  subscriptions  shall  be  made  i^ayable  in 
periodical  installments,  (not  exceeding  two  dollars  on 
each  share,)  which  periodical  payments  shall  be  made  by 
the  subscriber  until  such  payments,  together  with  the 
earnings  of  the  union,  shall  equal  the  full  face  value  of 
the  shares.  (Hurd's  Stat.  1897,  chap.  32,  sec.  83.)  All  con- 
tracts and  agreements  of  such  corporations  to  the  effect 
that  the  payment  of  periodical  installments  for  a  fixed 
period  shall  be  accepted  as  payment  in  full  of  subscrip- 
tions to  its  stock  are  inconsistent  with  the  statute  under 
which  the  corporation  has  its  existence,  and  antagonistic 
to  the  legal  purposes  and  plans  of  such  organization,  and 
not  enforceable  as  contracts  merely.  (2  Morawetz  on  Pri- 
vate Corp.  sees.  682,  683;  1  Thompson's  Com.  on  Law  of 
Corp.  1011.)  Whether  the  infirmity  in  such  contracts  may 
be  removed  by  subsequent  ratification  or  long  acquies- 
cence of  all  the  other  holders  of  stock  need  not  be  here 
considered,  for  there  is  no  averment  of  that  character 
in  the  declaration,  and  the  sole  question  before  us  is, 
whether  the  averments  of  the  declaration  are  sufficient 
to  show  a  cause  of  action. 

It  is  urged  tlie  by-laws  adopted  by  the  appellee  union 
authorized  the  agreement  that  the  stock  should  be  ma- 
tured in  the  period  of  six  j^ears  by  the  payment  of  the 
sum  of  seventy-five  cents  per  month  on  each  share  during 
that  time.  If  this  were  true,  the  by-laws  would  be  in- 
effectual to  make  the  agreement  valid,  for  the  reason  a 
corporation  has  no  power  to  enact  a  by-law  inconsistent 
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with  the  statute  under  which  it  was  created.  The  agree- 
ment would  operate  to  give  the  api>ellant  an  unjust  pref- 
erence unless  entered  into  with  all  other  stockholders, 
and  if  entered  into  with  all  stockholders  the  obligation 
would  be  mutually  binding  upon  all  holders  of  stock.  If 
the  business  of  the  corporation  had  not  been  sufficiently 
profitable  to  enable  it  to  carry  out  the  terms  of  the  agree- 
ment, a  question  would  be  presented  whether  the  agree- 
ments should  be  abandoned  as  to  all  or  enforced  as  against 
all.  Corporations  of  this  character  are  mutual  in  char- 
acter. Indeed,  the  obligations  of  the  shareholders  are 
akin  to  those  of  partners  in  a  co-partnership.  The  plan 
of  issuing  stock  containing  such  agreements  is  entirely 
foreign  to  the  purposes  of  the  corporation  contemplated 
by  the  statute  under  which  the  one  at  bar  was  organized, 
and  we  cannot  but  regard  them  as  of  no  force  and  effect, 
and  it  seems  no  injustice  will  befall  any  stockholder  be- 
cause of  the  invalidity  of  such  an  agreement. 

If  the  amounts  paid  into  the  treasury  of  the  union  by 
way  of  installments  and  the  earnings  of  the  union  equal 
the  face  value  of  the  shares  of  stock,  the  shareholder 
would  be  in  nowise  benefited  by  an  enforcement  of  the 
agreement.  If,  however,  the  amounts  received  from  in- 
stallments, together  with  the  earnings,  do  not  equal  the 
face  value  of  the  stock,  no  shareholder  could  justly  de- 
mand his  fellow-shareholder  should  make  up  the  defi- 
ciency to  him  without  the  same  obligation  should  rest 
upon  him  to  contribute  to  make  good  the  deficiency  as 
to  each  other  share  of  stock,  in  which  event  he  would 
lose  as  much  as  he  would  gain  by  an  enforcement  of  the 
agreement. 

It  is  proper,  if  not  necessary,  in  view  of  the  finding 
of  fact  made  by  the  Appellate  Court,  we  should  remark 
the  certificate  of  stock  held  by  the  api)ellant  constitutes 
her  the  lawful  owner  of  the  shares  of  stock  therein  men- 
tioned. The  union  is  a  creature  of  the  statute,  and  as  such 
had  full  authority  to  receive  her  subscription  to  its  capi- 
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tal  stock.  Such  subscription,  however,  must  be  deemed 
to  have  been  received  by  it  and  made  by  her  in  view  of  the 
statutory  provisions  authorizing  the  stock  to  be  issued. 
The  statute  authorized  subscriptions  to  be  received  pay- 
able in  periodical  installments  of  dues,  but  expressly  de- 
clared that  "the  payment  of  such  dues  shall  continue  on 
each  share  until  the  same  shall  have  reached  maturity 
value,  or  is  withdrawn  or  retired."  (Hurd's  Stat.  1897, 
chap.  32,  sec.  83.)  This  provision  entered  into  appellant's 
contract  of  subscription  and  became  a  part  of  such  con- 
tract. Indeed,  in  legal  contemplation  the  provision  is 
incorporated  into  her  certificate  as  fully  as  if  set  forth 
therein  at  length  in  writing.  This  the  appellant  knew  or 
must  be  deemed  to  have  known.  It  controlled  as  against 
the  illegal  agreement  that  the  stock  should  be  matured 
at  a  period  fixed  arbitrarily,  and  without  regard  to  the 
statutory  requirement  that  stock  should  only  mature 
when  it  reached  par  value.  That  illegal  agreement  being 
inoperative,  the  lawful  contract  remained  in  full  force, 
and  the  appellant  became  and  was  the  holder  and  owner 
of  the  shares  of  stock  for  which  she  subscribed.  Her 
position  now  is  that  of  a  stockholder  in  the  union,  and  as 
such  she  is  entitled  to  all  the  rights  and  privileges  which, 
under  the  statute  and  the  by-laws  of  the  union  made  in 
pursuance  of  the  statute^  appertain  to  a  holder  of  shares 
in  its  capital  stock,  but  not  to  any  privilege  not  also 
secured  by  the  statute  to  her  fellow-shareholders.  It 
follows  she  is  not  entitled  to  demand  re-payment  of  dues 
paid  by  her  to  the  union,  except  upon  withdrawal  or  re- 
tirement of  her  stock  in  accordance  with  the  provisions 
of  the  statute,  and  such  by-laws  as  the  union  may  have 
adopted  in  conformity  with  the  statute. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Elizabeth  Clarke  et  al. 

V. 

Elbert  W.  Shirk  et  al 

Opinion  filed  November  8y  1S97. 

1.  Evidence — construction  of  contract  is  not  a  matter  for  proof  by 
icUnesses.  An  experienced  builder  and  contractor  may  testify  as  to 
the  accepted  meaning  amonjj  builders  of  technical  words  used  in  a 
contract  for  erecting  a  building,  but  it  is  not  permissible  to  prove 
by  such  witness  the  proper  construction  of  the  entire  contract. 

2.  Contracts — when  provision  of  building  contract  is  not  complied 
xdlh.  A  provision  in  a  contract  for  the  erection  of  a  building  by  a 
lessee,  that  the  plans  and  specifications  should  be  submitted  to  the 
lessor  for  approval  before  beginning  the  work,  is  not  complied  with 
by  submitting  a  pencil  sketch,  without  specifications. 

3.  Same — when  party  is  not  in  default  for  not  making  parjment  under 
huiUling  contract.  Where  a  lessee  who  is  erecting  a  building  for  the 
lessor  materially  changes  the  plan  of  the  building  without  the  les- 
sor's knowledge  or  consent,  the  latter  is  not  in  default  for  refusing 
to  make  payment  until  the  unauthorized  change  is  rectified. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  M.  P.  TcLEY,  Judge,  presiding^. 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court 
of  Cook  county  by  Elizabeth  Clarke  and  others,  as  heirs- 
at-law  of  Dr.  Franklin  D.  Clarke,  deceased,  the  appellants, 
against  Elbert  W.  Shirk  and  others,  the  appellees,  pray- 
ing" for  the  delivery  up  and  cancellation  of  a  certain  lease, 
re-conveyance  of  the  premises,  and  other  relief. 

The  facts  leading  up  to  the  filing  of  this  bill,  as  set 
out  in  the  pleadings  and  shown  by  the  evidence,  are  as 
follows:  Dr.  Clarke,  in  his  lifetime,  was  the  owiaer  of  cer- 
tain property  in  Chicago  known  as  No.  333  Michigan  ave- 
nue, and  on  May  28,  1891,  entered  into  an  agreement  with 
appellee  Shirk  for  the  sale  of  this  property  to  Shirk, 
Clarke  to  furnish  him,  as  soon  as  possible,  an  abstract  of 
title  showing  a  good  and  merchantable  title,  clear  of  all 
incumbrances,  and  on  approval  of  the  same  by  Shirk's 
counsel,  Clarke  to  deliver  a  sufiicient  warranty  deed  for 
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the  same  on  payment  of  ^0,000,  which  sum  was  stipulated 
to  be  "in  full  payment  of  said  property."  The  abstract 
was  delivered  June  3  and  approved  June  5,  but  the  sale 
was  not  consummated  until  July  19,  1891,  on  account  of 
delay  experienced  in  getting  some  mortgages  on  the  prop- 
erty released.  The  agreement  further  provided  that  Shirk 
should  make,  and  Clarke  accept,  a  ninety-nine  year  lease 
of  the  property,  at  an  annual  rental  of  $6000,  payable  in 
gold,  semi-annually  in  advance,  this  ground  rent  to  begin 
June  1,  1891,  and  the  lease  and  deed  to  be  delivered  at 
the  same  time.  The  agreement  further  specified  that  the 
lease  should  provide  for  the  erection  by  Clarke  of  a  thor- 
oughly fire-proof  apartment  or  flat-building,  to  cover  the 
entire  frontage  of  the  lot,  (fifty  feet,)  and  to  be  not  less 
than  eighty-five  feet  (subsequently  changed  to  ninety- 
five  feet)  in  depth,  and  not  less  than  eight  (subsequently 
changed  to  ten)  stories  in  height,  to  be  constructed  of 
"steel,  brick,  terra  cotta  and  granite,"  the  plans  and  speci- 
fications to  be  examined  and  api)roved  by  Shirk  before 
the  construction  of  the  building  should  be  commenced; 
that  if,  within  the  time  limited  in  the  lease,  (which  should 
be  before  January  1,  1892,)  five  stories  of  this  building 
should  be  erected  and  completed  as  far  as  possible  with- 
out the  roof  being  on,  all  the  material  and  labor  used  and 
employed  up  to  that  time  being  fully  paid  for,  so  that 
the  building  would  be  free  from  all  claims  and  liens,  then 
Shirk  would  pay  Clarke,  "in  further  consideration  for  the 
conveyance  aforesaid,"  the  sura  of  $15,000  in  cash;  and 
further  payments  were  provided  for  as  the  building  pro- 
gressed, on  the  same  conditions,  until  its  completion,  ag- 
gregating in  all  $00,000, — all  these  payments  to  be  made 
on  the  certificates  of  the  architect  that  the  terms  of  the 
lease  had  been  complied  with,  the  architect  to  be  agreed 
upon  by  both  parties.  The  agreement  further  recited  that 
"the  principal  cause  moving  said  party  of  the  first  part 
[Shirk]  to  purchase  the  aforesaid  land  is  the  execution  of 
the  aforesaid  lease,  and  the  expectation  that  the  building 
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therein  specified  will  be  fully  erected  and  completed  in 
conformity  with  the  terms  and  conditions  of  said  lease, 
so  that  the  same  will  be  a  substantial  and  adequate  se- 
curity for  the  payment  of  the  rent  therein  specified,  and 
the  performance  of  the  other  conditions  in  said  lease  con- 
tained, on  the  part  of  said  lessee;  and  it  is  expressly  un- 
derstood and  agreed  that  the  said  sum  of  ?^40,000  ♦  ♦  ♦ 
is  and  shall  be  in  full  payment  and  satisfaction  of  the 
whole  purchase  price  of  said  land,"  and  that  the  addi- 
tional paymeVits,  amountingf  to  ?G0,000,  "are  to  be  taken 
and  considered  as  additional  consideration  for  the  said 
land  because  of  the  erection  and  construction  of  the  said 
building  in  accordance  with  the  terms  and  provisions  of 
said  lease,  and  for  no  other  reason,  and  that  unless  said 
party  of  the  second  part  [Clarke]  shall  become  entitled 
to  the  payment  of  the  said  sums,  respectively,  as  afore- 
said, the  said  party  of  the  first  part  shall  be  under  no 
obligation  of  any  kind  to  make  any  further  or  other  pay- 
ment or  consideration  for  the  said  land,  except  the  said 
sum  of  $40,000/* 

The  lease  was  executed  substantially  as  agreed  upon, 
and  contained  covenants  requiring  Clarke  to  pay  all  taxes 
and  assessments,  to  repair  or  re-build  in  case  of  fire,  so 
that  the  building,  when  repaired  or  re-built,  should  be 
worth  in  cash  not  less  than  $125,000,  and  that  on  default 
in  the  payment  of  rent  for  sixty  days,  or  on  the  violation 
of  any  of  its  covenants  or  agreements,  a  notice  of  inten- 
tion to  forfeit  the  lease  should  be  served  on  the  lessee, 
and  that  fifteen  days  after  the  service  of  such  notice  such 
forfeiture  might  be  declared  in  writing,  and  should  oper- 
ate as  a  complete  and  irredeemable  forfeiture  to  Shirk 
of  the  entire  interest  of  Clarke  in  and  to  the  demised 
premises,  and  the  buildings  and  improvements  thereon, 
as  damages  agreed  upon  and  liquidated;  that  at  the  ex- 
piration of  the  ninety-nine  years  the  party  of  the  first 
part  should  purchase  the  improvements   then  situated 

upon  the  premises  at  one-half  their  fair  cash  value,  etc. 
i;o-io 
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In  the  latter  part  of  July,  1891,  William  G.  Barfield, 
who  was  the  architect  mutually  agreed  upon,  submitted 
to  Shirk  a  x>encil  sketch  of  the  building"  to  be  erected, 
which  Shirk  approved.  This  sketch  provided  for  what 
is  known  as  steel  construction,  the  walls  to  be  of  steel 
columns;  but  on  learning  that  the  building  ordinances  of 
the  city  of  Chicago  would  not  permit  the  party  walls  to 
be  so  constructed,  but  required  them  to  be  of  solid  ma- 
sonry, the  architect  and  Clarke  changed  not  only  the 
outside  walls,  but  also  inside  walls,  to  solid  masonry, 
without  apprising  Shirk  of  this  fact,  who  remained  igno- 
rant of  the  change  till  in  December,  1891,  when  he  was 
passing  the  property  and  noticed  it. 

Dr.  Clarke  died  October  20,  1891,  and  the  estate  under- 
took to  carry  out  the  contract.  No  specifications  w^ere 
submitted  to  Shirk  for  approval  until  November,  1891, 
although  he  had  written  the  architect  for  them  a  number 
of  times  before,  stating  in  his  letters  that  they  might  not 
be  satisfactory  to  him,  in  which  case  changes  would  be 
necessary  and  additional  expense  entailed.  On  October 
20, 1891,  Barfield  wrote  to  Shirk,  saying  that  he  had  been 
unable  to  do  anything  or  go  forward  in  any  way  because 
the  doctor  had  not  secured  the  amount  necessary  to  carry 
the  building  to  the  fifth  story.  In  November  Barfield 
sent  some  specifications  to  Shirk,  but  Shirk  claimed  that 
the  only  specifications  sent  were  those  of  the  mason 
work.  Later,  Shirk  returned  to  Chicago  and  had  several 
conferences  with  the  architect.  The  only  objection  that 
he  made  and  insisted  on  was  to  the  solid  inside  walls,  he 
insisting  on  having  them  of  steel  construction,  his  objec- 
tion being  that  solid  brick  walls  took  up  too  much  room. 
Work  was  stopped  in  January,  1892,  after  the  foundations 
had  been  put  in,  on  account  of  the  failure  of  the  Clarke 
estate  to  pay  for  the  work  done,  as  is  alleged  by  appel- 
lees; as  alleged  by  appellants,  because  Shirk  refused  to 
tell  what  kind  of  a  building  he  wanted  put  up.  Negoti- 
ations between  the  i)arties  were  in  i)rogress  during  the 
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next  few  months  to  come  to  some  understanding  or  a^ee- 
ment  by  which  the  building  could  be  put  up,  Shirk  agree- 
ing to  an  extension  of  the  time,  he  having  previously 
already  agreed  to  an  extension  to  July  1,  1892.  Several 
attempts  were  also  made  to  get  other  parties  interested 
in  the  lease,  but  they  all  came  to  nothing.  The  work 
done  on  the  building  and  the  material  furnished  amounted 
to  about  $42,000,  for  which  the  contractors  gpt  judgment 
in  the  probate  court  against  the  estate  of  Dr.  Clarke. 

The  bill  alleges  that  the  complainants  have  been  will- 
ing and  able  to  carry  out  the  contract,  but  have  been 
hindered  and  thwarted  in  their  endeavor  to  do  so  by  the 
fraudulent  and  wrongful  acts  and  conduct  of  Shirk.  Shirk 
filed  a  cross-bill,  setting  up  a  declaration  of  forfeiture, 
and  praying  for  a  forfeiture  as  provided  in  the  lease. 
The  bill  was  subsequently  amended,  issues  made  up  and 
a  trial  had  before  the  court,  and  a  decree  entered  finding 
the  equities  with  the  appellees  and  dismissing  the  bill 
for  want  of  equity,  and  dismissing,  also,  the  cross-bill, 
without  prejudice  to  appellees'  remedy  at  law.  From 
this  decree  appellants  have  appealed  to  this  court. 

John  M.  Gartside,  Prank  P.  Leffingwell,  and 
John  W.  Walsh,  for  appellants. 

Ullmann  &  Hacker,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  questions  fpr  determination  in  this  case  are  prin- 
cipally questions  of  fact.  The  cause  was  heard  in  the 
court  below  mainly  upon  testimony  given  orally  before 
the  chancellor,  and  the  decree  ought  not  to  be  disturbed 
unless  it  appears  that  a  wrong  conclusion  was  reached. 

We  cannot  agree  with  appellants  in  their  contention 
that  the  evidence  shows  that  the  appellee  Shirk  failed  or 
refused  to  comply  with  the  contract  on  his  part,  thereby 
entitling  appellants  to  have  the  same  rescinded.  On  the 
contrary,  we  think  the  record  shows  that  the  appellants 
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themselves  failed  to  comply  with  and  carry  out  the  pro- 
visions of  the  contract  and  lease  which  Dr.  Clarke  had 
undertaken  to  perform.  By  the  terms  of  the  contract  the 
plans  and  specifications  were  to  be  approved  by  Shirk, 
but,  after  he  had  approved  a  pencil  sketch  of  the  plans 
submitted  to  him  by  the  architect,  the  work  was  com- 
menced before  the  specifications  were  i^resented  to  him 
and  before  he  had  any  opportunity  to  approve  them,  and 
work  was  entirely  suspended  in  January,  1892,  before 
enough  was  done  to  call  for  the  first  payment  from  Shirk, 
under  the  contract,  and  has  never  since  been  resumed. 
This  bill  was  filed  in  September,  1892.  Appellants,  as 
Clarke's  representatives,  undertook  to  carry  out  the  con- 
tract after  his  death,  but  failed  to  do  so,  and  we  do  not 
think  the  evidence  shows  that  such  failure  was  brought 
about  by  the  fault  of  Shirk.  The  evidence  shows  that 
just  before  the  work  was  suspended  on  the  building  the 
architect  wrote  to  the  different  contractors,  directing 
them  to  suspend  work  until  Mrs.  Clarke  should  pay  a 
certificate  which  he  had  issued  to  the  contractor  for  the 
masonry,  showing  that  he  was  entitled  to  a  payment  of 
about  810,000.  True,  this  contractor  testified  that  he  did 
not  stop  work  because  this  certificate  was  not  paid,  but 
because  other  contractors  refused  to  go  on,  and  because 
he  could  not  proceed  with  his  work  independently  of 
others.  He  testified,  also,  that  he  was  advised  by  bis 
attorney  to  go  on  with  the  work.  The  others  stopped 
because  they  were  ordered  to  do  so  by  the  architect.  The 
appellants  claim  that  they  were  willing  and  able  to  pay 
for  the  materials  furnished  and  work  done,  but  did  not 
want  to  pay  unless  Shirk  would  signify  his  approval  of 
the  plans  and  specifications,  or  tell  what  he  did  want. 
They  never  did,  however,  pay  for  anj?'  of  the  work. 

There  is  no  showing  in  the  record  of  the  assets  of  the 
Clarke  estate.  The  §40,000  Clarke  received  for  the  land 
was  nearly  all  consumed  in  paying  off  the  mortgages, 
brokerage  fees,  etc.     Mrs.  Clarke  stated  to  the  witness 
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Tharp  that  she  could  not  go  on  and  complete  the  building; 
that  a  sale  of  horses  at  the  stock  yards  did  not  turn  out 
nearly  as  much  as  she  anticipated  and  that  a  stock  of 
jewelry  did  not  bring  as  much  as  she  thought  it  would. 
The  claims  on  account  of  this  building  allowed  in  the 
probate  court  amounted  to  ^42,000,  and  not  much  more 
than  the  foundation  and  basement  was  completed.  Noth- 
ing was  ever  paid  on  these  bills,  either  by  Dr.  Clarke  or 
the  estate.  The  efforts  made  to  get  other  parties  inter- 
ested in  the  lease  show  that  the  estate  did  not  feel  able 
to  carry  on  the  enterprise  alone.  Shirk  declared  his 
willingness  to  extend  the  time  for  finishing  the  building, 
but  wanted  it  built  according  to  contract,  in  a  way  that 
he  could  ai)prove,  and  wanted  to  be  certain  of  the  finan- 
cial ability  and  responsibility  of  the  party  that  would 
undertake  to  fulfill  the  contract.  There  seems  to  have 
been  but  one  person  who  was  ever  seriously  put  forward 
as  such  a  party, — one  Ingram,  now  living  in  Texas,  but 
whom  Shirk  did  not  consider  financially  responsible,  and 
whose  statements,  as  preserved  in  the  record,  are,  to  say 
the  least,  rather  inconsistent  with  each  other  and  vague 
as  to  his  financial  standing. 

The  principal  difference  between  Shirk  and  appellants 
as  to  the  plans  and  specifications  seems  to  have  been  the 
contention  as  to  the  character  of  the  inside  walls  of  the 
building.  As  we  have  seen,  Barfield's  original  pencil 
sketch  showed  all  steel  superstructure,  which  was  ac- 
cepted by  Shirk.  But  afterward  it  was  found  that  the 
north  and  south  walls  of  the  building,  as  party  walls, 
were  required  to  be  of  solid  masonry  by  the  city  ordi- 
nances, and  Dr.  Clarke  and  Barfield  accordingly  changed 
not  only  these  walls,  but  also  the  inside  walls,  to  ma- 
sonry, without  notifying  Shirk  or  getting  his  approval. 
To  these  inside  walls  Shirk  objected  as  soon  as  he  be- 
came aware  of  their  character,  and  has  always  strenu- 
ously maintained  that  they  must  be  of  steel  construction, 
objecting  also  to  the  iron  work  that  was  being  put  into 
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the'building,  and  claiming  that  the  lease  called  for  steel 
only.  By  the  terms  of  the  lease  the  building"  was  to  "be 
constructed  of  steel,  brick,  terra  cotta,  stone  and  gran- 
ite." Barfield,  appellants'  architect  and  main  witness, 
testified  that  the  plans  and  specifications  were  not  in 
accordance  with  the  terms  of  the  lease  as  to  the  kind 
of  building  to  be  constructed;  that  the  lease  did  require 
steel  walls,  as  he  understood  it;  that  the  difference  in 
cost  would  have  been  about  $1200;  that  brick  would  have 
been  that  much  cheaper  than  steel;  that  it  was  not  true 
that  Shirk  had  at  any  time  refused  to  approve  the  plans 
when  presented  to  him. 

It  seems  clear  to  us  that  Shirk  was  not  to  blame  for 
the  discontinuance  of  the  work.  He  at  no  time  ordered 
it  stopped,  but  insisted  that  he  wanted  the  building  con- 
structed according  to  agreement.  His  letters  and  conduct 
seem  to  evince  a  desire  to  have  the  work  done  promptly, 
and  to  do  all  he  could  to  expedite  the  same  by  examining 
the  plans  and  specifications,  if  they  were  only  presented 
to  him.  He  wrote  repeatedly  about  them.  Appellants 
claim  that  he  was  chargeable  with  notice  after  having 
received  the  plans  and  specifications,  in  November.  On 
this  point  there  is  a  direct  conflict  of  evidence,  Shirk 
saying  that  he  only  received  specifications  for  the  ma- 
sonry work,  and  Barfield  that  he  had  sent  specifications 
of  the  cut-stone  and  plumbing  work  also.  The  contracts, 
however,  had  been  let  by  Barfield  before  any  specifica- 
tions were  even  sent  to  Shirk  for  approval.  Taking  all 
the  testimony  together,  we  do  not  find  that  Shirk  was 
estopped  from  insisting  on  his  right  of  approving  the 
specifications,  and  that  the  contention  of  appellants  that 
he  avoided  passing  upon  the  plans  and  specifications, 
and  that  he  acted  fraudulently  and  not  in  good  faith  in 
the  matter,  is  not  borne  out  by  the  record. 

It  is  insisted  by  appellants  that  the  trial  court  erred 
in  refusing  to  allow  them  to  prove  by  an  expert  contractor 
and  builder  that  the  lease  and  contract  did  not  call  for  a 
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building"  of  steel  construction.  Appellants'  offer  was  as 
follows:  "We  now  offer  to  prove  by  Mr.  George  A.  Fuller, 
who  is  here  in  the  court  room,  and  who  is  an  old  resident 
of  Chicago  and  a  practical  builder  and  contractor  of  many 
years'  experience,  and  who  has  probably  built  more  of  the 
high  modem  buildings  than  any  other  person  in  Chicago, 
that  the  ground  lease  and  the  contract  involved  herein 
do  not  provide  for  a  building  of  steel  construction."  The 
court  properly  held  that  it  was  the  province  of  the  court 
to  construe  the  contract  and  lease.  It  will  be  observed 
that  the  offer  was,  not  to  prove  by  expert  testimony  the 
meaning  in  the  art  or  trade  of  building  of  technical  words 
used  in  the  lease  and  contract,  so  as  to  enable  the  court, 
in  the  light  of  such  testimony,  to  put  the  proper  construc- 
tion upon  them,  but  the  offer  was  to  i^rove  by  expert  testi- 
mony what  the  proper  construction  of  the  entire  contract 
and  lease  was  with  reference  to  whether  the  building  was 
to  be  one  of  steel  construction  or  not.  If  there  was  any 
ambiguity  in  the  contract  in  the  respect  mentioned,  the 
court  would  consider  the  evidence  tending  to  prove  the 
interpretation  which  the  parties  themselves  had  given 
the  contract  and  lease,  and  the  expert  testimony,  as  of- 
fered, would  not  have  been  proper,  as  it  would,  for  this 
reason  and  others  apparent,  have  invaded  the  province 
of  the  court. 

It  is  apparent,  we  think,  that  the  contract  was  a  hard 
one  for  Clarke,  and  that  upon  his  death  his  representa- 
tives were  unable  to  carry  it  out,  but  we  cannot  on  that 
account,  under  the  bill  and  evidence  in  this  case,  rescind 
it  and  compel  a  re-conveyance  of  the  property  by  Shirk, 
as  prayed  in  appellants'  bill.  The  bill  was  properly  dis- 
missed for  want  of  equity.  The  cross-bill  was  also  prop- 
erly dismissed  without  prejudice,  for  if  appellee  Shirk  is 
entitled  to  a  forfeiture  he  has  a  remedy  at  law.  Equity 
does  not  look  with  favor  upon  forfeitures. 

Finding  no  error,  the  decree  will  be  affirmed. 

Decree  afflrmed. 
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A.  H.  Blackall  et  al,  v.  Charles  E.  Morrison,  Exr.  et  al 

and 
John  D.  Ware  v.  Charles  E.  Morrison,  Exr.  et  al. 

Opinion  filed  November  8,  lS07—Rdiearing  denied  December  U,  1897. 

1.  Receivers — receiver  must  pay  rent  as  provided  by  order  of  court. 
A  receiver  of  a  drug^  company,  who  takes  possession  of  the  prem- 
ises leased  by  it  under  an  order  of  the  court  requiring  him  to  carry 
on  the  business  of  the  company  and  pay  the  rent  reserved  in  the 
lease  until  the  further  order  of  the  court,  and  who  makes  the  pay- 
ments as  provided  until  the  insolvency  of  the  lessor,  retainingf  pos- 
session of  the  premises,  after  such  insolvency,  during  the  time 
when  proceedings  were  pending  in  court  to  determine  to  whom  the 
monthly  rental  should  be  paid,  cannot  insist  that  the  rent  for  such 
time  should  be  the  reasonable  rental  value  of  the  premises,  and  not 
the  rent  named  in  the  order. 

2.  Same — wJieyi  receiver  of  lessee  is  bound  by  terms  of  lease  concern- 
ing su7n  deposited  as  forfeit  A  sum  deposited  with  the  lessor  by  the 
lessee,  covering  the  last  months  of  his  five  3'ear  lease,  which  it  is 
stipulated  in  the  lease  shall  be  forfeited  to  the  lessor  as  liquidated 
damages  in  case  of  the  lessee's  failure  to  carry  out  the  lease,  can 
not  be  applied  by  the  receiver  of  the  lessee  as  part  payment  of  the 
rent  for  the  tfme  the  premises  were  occupied  by  him,  where  the 
amount  of  damages  sustained  by  the  lessor  by  reason  of  the  lessee's 
inability,  thi'ough  insolvency,  to  complete  the  lease  exceeds  the 
amount  deposited  as  forfeit. 

Moi-rison  v.  Blackall,  68  111.  App.  504,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brentano, 
Judge,  presiding". 

Ezekiel  Morrison,  on  the  second  day  of  December, 
1891,  executed  a  lease  to  A.  H.  Blackall  and  E.  S.  Black- 
all,  composing  the  firm  of  Blackall  &  Son,  for  the  first 
floor  and  basement  of  the  premises  known  as  121  South 
Clark  street,  Chicago,  at  an  annual  rental  of  $8500,  or 
S^708.33  per  month,  for  a  period  of  five  years,  from  the  first 
day  of  May,  1HU!2,  until  the  last  day  of  April,  1897.  Black- 
all  &  Son  afterwards,  on  the  same  day,  leased  the  same 
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premises  to  the  Economical  Drug  Company  for  a  period 
of  five  years,  from  May  1,  1892,  to  April  30,  1897,  for  the 
annual  rental  of  110,000,  or  $833.33  per  month  in  advance, 
and  the  drug  company  paid  the  sum  of  $2500  to  Blackall 
&  Son  for  the  rent  for  the  last  three  months  of  the  said 
period,  to-wit,  February,  March  and  April,  1897.  Said 
lease  contained  a  reference  to  the  said  $2500,  which  was 
as  follows:  "The  same  is  to  be  forfeited  to  the  parties 
of  the  first  part  (Blackall  &  Son)  as  liquidated  damages 
in  case  of  the  failure  of  the  party  of  the  second  part  to 
carry  out  the  covenants  and  make  prompt  payment  of  the 
rent  reserved  under  the  lease." 

On  the  12th  day  of  July,  1893,  the  Superior  Court  of 
Ck)ok  county,  by  virtue  of  a  bill  filed  by  various  judgment 
creditors  of  the  Economical  Drug  Company,  appointed 
James  W.  Nye  receiver  of  the  estate  and  effects  of  the 
said  drug  company,  and  directed  said  receiver  to  con- 
tinue its  business  under  the  order  and  direction  of  the 
court.  On  the  26th  day  of  July,  1893,  the  receiver  filed 
a  petition  in  the  Superior  Court,  asking,  among  other 
things,  for  an  order  in  relation  to  the  payment  of  rents 
to  said  Blackall  &  Son  for  the  premises  described  in  the 
lease  hereinbefore  mentioned,  upon  which  petition  the  ' 
court  entered  the  following  order:  "That  the  receiver 
herein  pay  to  A.  H.  Blackall  &  Son  the  sum  of  $833.34 
as  rent  for  the  month  of  July,  1893,  and  the  like  sum  of 
money  as  rent  for  each  succeeding  month  until  the  fur- 
ther order  of  this  court."  In  pursuance  of  this  order  the 
receiver  conducted  the  business  of  the  said  drug  com- 
pany in  the  premises  described  in  the  said  lease,  and  paid 
rent  therefor  to  said  Blackall  &  Son  at  the  rate  of  $833.33 
per  month  until  he  learned  that  the  firm  of  Blackall  & 
Son  had  become  insolvent,  which  fact  came  to  his  knowl- 
edge on  the  24th  day  of  July,  1894.  Blackall  &  Son  made 
an  assignment  for  the  benefit  of  creditors  on  the  23d  day 
of  July,  1894,  and  the  county  court  of  Cook  county  ap- 
pointed the  Chicagb  Title  and  Trust  Company  assignee 
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for  the  said  insolvent  firm.  The  receiver  of  the  Eco- 
nomical Drug  Company  refused  to  make  payment  of  two 
checks  which  he  had  issued  to  Blackall  &  Son  for  a  por- 
tion of  the  rent  due  for  the  month  of  July,  1894. 

In  the  early  part  of  August,  1894,  Ezekiel  Morrison 
served  a  notice  upon  said  Nye,  receiver  of  the  drug  com- 
pany, and  Blackall  &  Son,  for  the  purpose  of  terminating 
the  lease  for  non-payment  of  rent.  In  pursuance  of  the 
notice,  he,  on  the  20th  day  of  August,  instituted  an  ac- 
tion of  forcible  detainer  before  a  justice  of  the  peace,  and 
-about  the  same  time  filed  a  petition  in  the  Superior  Court 
against  the  receiver,  Nye,  and  in  the  county  court  against 
the  assignee  of  Blackall  &  Son. 

The  Chicago  Title  and  Trust  Company,  as  assignee  of 
Blackall  &  Son,  filed  a  disclaimer  of  any  interest  in  the 
lease  from  Morrison,  and  on  the  28th  day  of  September, 
1894,  filed  a  petition  in  the  Superior  Court  alleging  that 
the  receiver  of  the  drug  company  was  still  in  the  posses- 
sion of  the  premises  in  question  and  refused  to  pay  the 
two  checks  for  the  rent  of  such  premises  for  the  month 
of  July,  1894,  and  also  the  rent,  under  the  lease,  for  the 
months  of  August  and  September,  upon  the  ground  that 
he,  as  assignee  of  the  drug  company,  had  a  right  to  have 
the  said  sum  of  $2500  paid  to  Blackall  &  Son  upon  the 
lease  applied  to  the  discharge  of  any  amount  due  from 
him  for  the  rent  of  said  premises,  and  prayed  for  an  order 
directing  the  receiver  to  pay  to  the  trust  company,  as 
assignee  of  Blackall  &  Son,  the  amount  of  the  said  two 
checks  and  the  rent  for  August  and  September. 

On  the  18th  of  October,  1894,  John  D.  Ware,  a  judg- 
ment creditor  of  the  drug  company,  filed  an  answer  to 
the  petition  of  the  trust  company,  as  assignee  of  the 
Blackalls,  and  also  a  cross-petition,  in  which  he,  among 
other  things,  denied  that  Nye,  as  the  receiver  of  the  drug 
company,  was  in  any  way  bound  by  the  conditions  of  the 
lease  to  pay  rent  to  any  one,  except  for  such  time  and 
I)eriod  as  he  should  remain  in  possession  thereof  under 


Digiti 


zed  by  Google 


Dec  '97.]*  Black  ALL  v.  Morrison.  155 

such  order  as  the  court  has  heretofore  or  may  hereafter 
make,  and  that  because  of  the  insolvency  of  Blackall  & 
Son  it  was  unwise  and  unsafe  to  pay  the  said  July  checks, 
and  that  the  receiver  had  refused  to  pay  them  solely  for 
that  reason;  that  both  Morrison  and  the  assignee  of 
Blackall  &  Son  were  demanding  the  payment  of  the  rent, 
and  that  Blackall  &  Son  had  paid  no  rent  to  Morrison 
since  the  date  of  their  assignment;  that  the  said  receiver 
was  entitled  to  have  the  said  sum  of  82500  paid  to  Black- 
all  &  Son  applied  to  the  payment  of  rents,  and  that  the 
assignee  of  Blackall  &  Son  and  the  said  Morrison  were 
combining  and  confederating  together  to  defraud  the 
creditors  of  the  drug  company  out  of  the  said  sum  of 
$2500;  that  tie  premises  were  not  desirable  as  a  location 
for  the  business  of  the  receiver  of  the  drug  company; 
that  the  rental  value  thereof  did  not  exceed  $500  per 
month,  and  prayed  the  court  that,  upon  a  hearing,  the 
assignee  of  Blackall  &  Son  should  be  required  to  answer 
his  petition  and  the  court  should  order  the  rent  should 
be  set  off  against  the  said  sum  of  $2500,  and  that  the  re- 
ceiver of  the  drug  company  should  be  ordered,  within  a 
reasonable  time,  to  secure  other  premises  in  which  to 
conduct  the  business  of  the  said  company. 

The  matter  remained  pending  in  the  court,  during 
which  time  the  assignee  of  Blackall  &  Son,  the  trust  com- 
pany, filed  amended  petitions  praying  for  an  order  for 
the  payment  of  the  accruing  monthly  rental,  in  the  last 
of  which  we  find  the  following:  "Your  petitioner  further 
shows  that  it  has  disowned  Said  lease,  as  said  assignee, 
and  that  by  reason  of  said  disclaimer  the  equitable  in- 
terest in  said  lease  remains  in  said  A.  H.  Blackall  &  Son, 
while  the  legal  title  is  in  your  petitioner  for  the  benefit 
of  the  said  A.  H.  Blackall  &  Son,  so  far  as  the  collection 
of  accruing  rents  are  concerned.  Your  petitioner  there- 
fore prays  that  an  order  may  be  entered  herein  directing 
said  receiver  to  pay  to  your  petitioner,  for  the  benefit  of 


Digiti 


zed  by  Google 


156  Blackall  v.  Morrison.  [HO  III. 

A.  H.  Blackall  &  Son,  the  sum  of  $2999.99,  which  sum  is 
now  due  from  said  receiver  under  said  contract  of  lease." 

In  the  meantime  Ezekiel  Morrison  died,  and  Charles 
E.  Morrison,  his  executor,  obtained  leave  of  the  court 
and  filed  an  intervening"  petition,  in  which  he  prayed  to 
be  made  complainant  to  the  various  petitions  filed  by  the 
trust  company,  assignee;  that  he  adopted  said  petitions 
so  far  as  they  affected  his  interests.  He  made  a  copy  of 
the  lease  made  by  Ezekiel  Morrison,  deceased,  to  Black- 
all  &  Son  part  of  his  petition,  and  prayed  he  might  be 
granted  the  benefit  of  such  relief  as  it  might  be  found  he 
was  entitled  to  have.  Afterwards,  the  said  executor  of 
the  estate  of  said  Ezekiel  Morrison,  deceased,  by  further 
leave  of  the  court,  filed  an  amended  petition,  praying  that 
out  of  whatever  sum  was  ordered  to  be  paid  by  the  said 
receiver  for  the  rent  of  said  building,  an  amount  should 
be  ordered  paid  to  him  sufticient  to  discharge  the  amount 
stipulated  in  the  lease  given  by  his  testator  to  Blackall 
&  Son  to  be  paid  as  rent  of  the  premises.  Said  E.  S.  and 
A.  H.  Blackall,  composing  the  firm  of  Blackall  &  Son, 
filed  a  petition  praying  that  they  might  be  made  com- 
plainants to  the  various  petitions  filed  by  the  trust  com- 
pany, alleging  that  they  adopted  said  petitions  so  far  as 
they  applied  to  their  interests,  and  that  such  relief  might 
be  granted  to  them  as  they  might  be  entitled  to  have. 

The  issues  arising  under  the  various  petitions  and  an- 
swers thereto,  together  with  the  evidence  introduced  by 
the  various  parties  bearing  thereon,  were  sub^iitted  to 
the  court,  and  a  decree  rendered  on  the  28th  day  of  April, 
1^96.  The  court  ordered  and  decreed  that  the  receiver 
of  the  drug  company  should  pay  to  the  Chicago  Title  and 
Trust  Company,  assignee  of  Blackall  &  Son,  the  sum  of 
$500,  balance  due  for  the  rent  of  July,  1894,  represented 
by  two  checks  hereinbefore  mentioned,  and  found  that  by 
agreement  between  Blackall  &  Son  and  Morrison  the  lease 
was  terminated  on  the  loth  da}'  of  April,  1H95,  and  that 
possession  of  the  premises  was  surrendered  on  that  day; 
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that  the  said  receiver  should  pay  to  Blackall  &  Son  the 
sum  of  $4582.30,  being*  the  accrued  rent  for  the  premises 
for  Auj^ust,  September,  October,  November  and  Decem- 
ber, 1894,  and  January,  February,  March  and  to  April  15, 
1895,  less  the  ?2r)0()  heretofore  mentioned,  which  the  court 
held  should  be  credited  the  receiver  in  account  between 
such  receiver  and  Blackall  &  Son.  The  court  further  or- 
dered that  the  petition  of  Charles  E.  Morrison,  executor, 
be  dismissed.  Morrison,  the  executor,  and  John  D.  Ware, 
prosecuted  separate  appeals  to  the  Appellate  Court  for 
the  First  District,  where  such  appeals  were  consolidated 
and  submitted  for  decision. 

The  judgment  of  the  Appellate  Court  was  as  follows, 
viz. :  **The  order  of  the  Superior  Court  as  to  the  payment 
of  the  ?500  to  Moses,  Pam  &  Kennedy,  as  solicitors  for 
the  assig^nee  of  A.  H.  Blackall  &  Son,  is  affirmed;  and  the 
Superior  Court  is  directed  to  order  the  receiver  to  pay 
also  interest  at  five  per  cent  per  annum  on  said  $500  from 
the  3 1st  day  of  July,  1894,  to  the  date  of  said  decree,  said 
payment  of  interest  to  be  made  to  Moses,  Pam  &  Ken- 
nedy as  solicitors  for  the  assignee  of  A.  H.  Blackall  & 
Son.  The  order  dismissing  the  petition  of  Charles  E. 
Morrison,  exeCutor,  is  reversed.  The  order  of  the  Supe- 
rior Court  as  to  the  payment  of  §4582.30  to  Moses,  Pam 
&  Kennedy,  as  solicitors  for  A.  H.  Blackall  &  Son,  is  re- 
versed and  this  cause  is  remanded  to  the  Superior  Court, 
with  directions  to  order  the  receiver  to  pay  to  Charles 
E.  Morrison,  as  executor  of  the  estate  of  Ezekiel  Morri- 
son, deceased,  the  sum  of  §708.33  for  each  of  the  months 
of  August,  September,  October,  November  and  Decem- 
ber, 1894,  and  January,  February  and  March,  1895,  and  at 
that  rate  per  month  up  to  April  15,  1895,  together  with 
interest  thereon  at  the  rate  of  five  per  cent  per  annum 
for  each  of  said  monthly  payments  from  the  first  of  each 
of  the  respective  months  for  which  such  payment  is  to 
be  made;  and  to  order  the  said  receiver  to  pay  to  Moses, 
Pam  &  Kennedy,  as  solicitors  for  A.  H.  Blackall  &  Son, 
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the  sum  of  $125  per  month  for  the  months  of  Augrust,  Sep- 
tember, October,  November  and  December,  1894,  and  Jan- 
uary, February,  March,  1895,  and  up  to  April  15,  1895, 
together  with  interest  thereon  at  the  rate  of  five  per  cent 
per  annum  from  the  first  day  of  each  of  the  respective 
months  for  which  such  payment  is  to  be  made." 

Prom  the  decree  of  the  Appellate  Court  Blackall  & 
Son  and  John  D.  Ware  prosecuted  several  appeals.  By 
stii^ulation  of  the  parties  the  appeals  were  consolidated 
and  submitted  for  decision  in  this  court. 

Moses,  Rosenthal  &  Kennedy,  and  Pam  &  Don- 
nelly, for  appellants  A.  H.  Blackall  and  E.  S.  Blackall. 

Newman,  Northrup  &  Levinson,  and  Keep  &  Cross, 
for  appellant  John  D.  Ware. 

John  C.  Scovel,  and  William  J.  Ammen,  for  appel- 
lee Charles  E.  Morrison. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  errors  assigned  by  appellant  John  D.  Ware  pre- 
sent two  questions:  (a)  Should  the  receiver  of  the  Eco- 
nomical Drug"  Company  have  been  required  to  pay  rent 
at  the  rate  of  $833.33  per  month,  or  ought  evidence  have 
been  received  to  show  the  reasonable  rental  value  of  the 
premises  occupied  by  him,  and  the  receiver  ordered  to 
pay  solely  according  to  the  development  of  such  evi- 
dence? (W  Should  the  sum  of  1^2500  paid  Blackall  &  Son 
by  the  Economical  Drug  Company  when  the  lease  for  the 
premises  was  executed,  have  been  applied  as  a  set-off  in 
favor  of  the  receiver  of  the  drug  company  against  any 
sums  due  for  the  rent  of  the  premises? 

The  Superior  Court  entered  an  order  directing  the  re- 
ceiver to  occupy  the  premises  No.  121  South  Clark  street 
and  conduct  the  business  of  tlie  insolvent  drug  company 
there,  and  to  pay  rent  therefor  at  the  rate  of  ^33.33  per 
month  until  the  court  should  otherwise  direct  by  a  subse- 
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quent  order.  No  other  order  was  entered  relative  to  the  , 
place  where  the  business  of  the  drug"  company  should  be 
carried  on  or  as  to  the  amount  to  be  paid  for  rent  of  the 
premises.  Pursuant  to  this  order  the  receiver  occupied 
the  premises  and  transacted  the  business  of  the  company 
therein.  He  paid  a  monthly  rental  of  ^33.33  until  Black- 
all  &  Son  became  insolvent,  and  then  declined  to  pay  for 
the  month  of  July,  for  the  reason  Morrison,  the  orig^inal 
lessor,  Blackall  &  Son,  and  the  assi<^nee  of  Blackall  & 
Son,  each  claimed  they  were  entitled  to  receive  it,  and  for 
the  further  reason  it  was  claimed  Blackall  &  Son  had  be- 
come iusolvent  and  were  unable  to  jirotect  and  keep  alive 
the  lease  by  making"  the  necessary  payments  to  Morrison; 
that  the  drug  company  was  entitled  to  demand  the  return 
of  the  §2500  paid  by  it  to  Blackall  &  Son  for  the  faithful 
fulfillment  of  the  obligations  of  the  drug  company  under 
the  terms  and  conditions  of  the  lease,  but  if  such  obliga- 
tions were  performed,  to  be  applied  in  payment  of  the 
rent  for  the  three  months  last  preceding  the  termination 
of  the  lease,  or  to  have  such  sum  set  off  against  the  rents. 
That  the  rent  was  too  high  was  not  suggested  as  a  ground 
of  refusal  to  pay  rent. 

The  Chicago  Title  and  Trust  Company,  as  assignee  for 
the  firm  of  Blackall  &  Son,  sought,  by  way  of  a  petition 
filed  in  the  Superior  Court  in  the  case  in  which  the  decree 
was  rendered  appointing  a  receiver  for  the  drug  company, 
to  obtain  an  order  of  the  court  directing  the  payment  to 
it  of  a  portion  of  the  rent,  and  A.  H.  and  E.  S.  Blackall, 
who  composed  the  firm  of  Blackall  &  Son,  and  the  execu- 
tor of  the  original  lessor,  Ezekiel  Morrison,  joined  in  said 
petition,  and  asked  the  court  to  determine  the  merits  of 
their  respective  claims  to  the  rent  for  the  month  of  July, 
1894,  and  the  accruing  rents  for  the  period  during  which 
the  petitions  were  pending  in  court  for  hearing. 

The  appellant  Ware,  who  was  interested  in  the  assets 
of  the  drug  company  as  a  judgment  creditor  thereof,  filed 
an  answer  to  the  petition  of  the  trust  company,  assignee 
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of  Blackall  &  Son,  and  a  cross-petition,  in  one  instru- 
ment. The  allegations  of  the  answer  and  cross-petition 
relate  only  to  the  contentions  of  the  various  persons 
claiming  to  be  entitled  to  receive  the  rents,  and  to  the 
claim  that  the  said  sum  of  $2500  pafd  by  the  drug  com- 
pany to  Blackall  &  Son  on  the  lease  should  be  applied 
to  the  payment  of  the  demand  for  rents.  There  is  an 
allegation  that  the  premises,  on  account  of  the  alleged 
unfavorable  surroundings,  are  unsuitable  and  undesirable 
as  a  location  for  a  drug  store,  and  that  the  rental  value 
thereof  is  not  above  ^500  per  month,  and  a  suggestion 
that  the  receiver  shall  be  ordered  to  secure  a  more  ad- 
vantageous location  and  at  a  cheaper  rental.  The  prayer 
of  the  petition  is,  that  the  court  may  order  that  the  sum 
of  $2500  paid  to  Blackall  &  Son,  as  before  mentioned, 
should  be  applied  to  any  claim  for  rent  against  the  drug 
company,  and  that  the  receiver  of  the  drug  company 
should  be  ordered  to  secure  other  premises  in  which  to 
transact  the  business  of  the  company. 

It  does  not  appear  the  complaint  sought  to  be  urged 
in  this  court,  that  the  Superior  Court  should  have  ascer- 
tained and  ordered  the  receiver  to  pay  the  reasonable 
rental  value  of  the  premises,  was  presented  by  any  of  the 
petitions  or  answers  filed  in  the  Superior  Court.  The 
allegations  of  the  petition  of  the  appellant  Ware  are  con- 
sistent only  with  the  theory  he  understood  the  premises 
were  occupied  under  an  order  of  the  court  fixing  the  rental 
to  be  paid  therefor,  and  that  he  desired  the  court  should 
make  further  order  with  relation  thereto,  directing  the 
receiver  to  vacate  the  premises  and  secure  a  more  desir- 
able and  cheaper  location.  The  Superior  Court  had  or- 
dered the  receiver  of  the  drug  company  to  occupy  the 
premises  in  question  and  conduct  the  business  of  the  com- 
pany there,  and  had  fixed  the  amount  he  should  pjiy  as 
rent  therefor  at  the  sum  of  $833.33  per  month  until  the 
court  should  otherwise  order.  The  receiver  complied  with 
this  order,  resisted  the  action  of  forcible  detainer  brought 
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by  Morrison  to  recover  possession  from  him,  and  contin- 
ued in  the  occupancy  of  the  premises  during  all  the  period 
of  time  for  which  he  was  ordered  to  pay  rent  by  the  de- 
cree. His  occupancy  was  under  the  order  of  the  court 
fixing  the  amount  to  be  paid  as  rent,  and,  no  subsequent 
order  having  been  made,  the  parties  entitled  to  rent  were 
entitled  to  receive  the  amount  provided  to  be  paid  by  the 
order  of  the  court.  It  would  be  highly  unjust  to  allow 
the  receiver  to  occupy  the  premises  under  an  order  pro- 
viding for  the  payment  of  a  fixed  sum  per  month  as  rent, 
and  after  such  occupancy  had  continued  for  nearly  a 
year,  while  the  parties  were  contending  as  to  whom  the 
monthly  sum  was  to  be  paid,  to  insist  tha^  payment  of 
rent  should  not  be  made  according  to  the  provisions  of 
the  order,  but  that  the  party  entitled  to  the  rent  should 
be  required  to  show  by  proof  the  reasonable  rental  value 
thereof. 

As  to  the  second  question  presented  by  the  appellant 
Ware,  we  think  the  judgment  of  the  Appellate  Court  is 
also  correct.  The  payment  of  the  said  sum  of  ^2500  by 
the  di\ig  company  to  Blackall  &  Son  was  for  the  purpose 
of  securing  the  performance  by  the  drug  company  of  its 
obligations  in  the  lease,  with  the  further  provision  if  such 
obligations  were  performed  that  the  sum  should  be  ap- 
plied in  discharge  of  the  rents  for  the  last  three  months 
of  the  lease,  and  if  not  performed  the  same  should  be 
forfeited  to  Blackall  &  Son  as  liquidated  damages.  It  is 
unnecessary  we  should  determine  whether  the  language 
thus  used  by  the  parties  should  be  construed  to  allow  the 
recovery  of  only  such  damages  as  it  should  appear  had 
been  actually  sustained,  for  the  reason  the  testimony  war- 
ranted the  conclusion  the  damages  actuall}^  sustained  ex- 
ceeded the  Slim  of  $2500.  The  lease  had  twenty-three  and 
one-half  months  to  run  after  the  date  of  the  last  payment 
ordered  to  be  made  by  the  decree  appealed  from.  Blackall 
&  Son  were  required  by  the  lease  executed  by  them  to 
Morrison  to  pay  the  sum  of  §708.33  per  month,  and  the 
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drug  company,  under  its  contract  with  Blackall  &  Son, 
the  sum  of  8833.33  per  month.  The  difference  in  these 
monthly  payments  is  $125,  and  to  that  extent  Blackall 
&  Son  were  damag-ed  by  the  failure  of  the  drug  company 
to  fulfill  its  obligations  to  them.  A  loss  of  this  sum  per 
month  for  the  remaining  period  of  the  lease,  to-wit,  for 
the  period  of  twenty-three  and  one-half  months,  would 
make  a  total  of  $2937.50. 

We  agree  with  the  Appellate  Court  in  its  conclusion 
that  the  Superior  Court  erred  in  holding  the  rents  should 
be  allowed  as  a  set-off  against  the  sum  paid  by  agreement 
of  the  parties  as  liquidated  damages.  It  only  remains  to 
determine  whether  the  Appellate  Court  erred  in  appor- 
tioning the  fund  created  by  the  payment  of  the  rents 
between  the  claimants  thereto. 

The  proceeding  was  pending  in  a  court  of  equity. 
Blackall  &  Son,  and  Charles  E.  Morrison,  executor  of 
Ezekiel  Morrison,  -deceased,  voluntarily  became  parties 
thereto,  and  each  expressly  prayed  the  "benefit  of  such 
relief  as  they  might  be  found  entitled  to  in  the  premises." 
From  every  equitable  point  of  view,  Blackall  &  Son,  being 
insolvent,  were  only  entitled  to  receive  the  residue  after 
the  payment  to  the  executor  of  Morrison  of  the  amount 
due  him.  It  would  have  been  manifestly  wrong  and  in- 
equitable to  have  ordered  the  entire  fund  to  be  paid  to 
Blackall  &  Son  and  to  have  remitted  Morrison  to  his 
remedy  against  them  in  their  insolvent  condition. 

Neither  of  these  parties  complains  of  the  decree  direct- 
ing the  remainder  of  the  rent  for  the  month  of  July,  1894, 
to  be  paid  to  the  assignee  of  Blackall  &  Son.  Whether 
the  assignee  of  Blackall  &  Sou  is  entitled  to  receive  the 
amount  decreed  to  be  paid  to  the  members  of  that  firm 
is  not  raised  by  the  record  nor  referred  to  by  any  of  the 
parties  in  interest.  The  appellant  Ware  is  in  nowise 
interested  in  it.    We  make  no  ruling  upon  that  point. 

Nor  is  anything  herein  said  to  be  construed  as  deter- 
mining the  right  of  the  executor  of  the  estate  of  said  Mor- 
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rison,  deceased,  to  the  amount  to  be  paid  said  executor, 
as  against  the  rights  and  interests  of  other  parties,  if 
such  other  parties  have  intervening  rights  and  interests 
superior  to  those  of  such  executor,  as  herein  determined. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  Illinois  Central  Railroad  Company 

V. 

James  R.  Campbell. 

Opinion  filed  November  5,  1897 — Bckearing  denied  December  Sl^  1807. 

1.  Railroads— iririYc/iman  as8un\es  the  risk  of  injuries  cmtsed  byun- 
blocked  frogs  in  switches,  A  switchman  employed  by  a  railroad  com- 
pany assumes  as  a  risk  incident  to  his  employment  the  danger  of 
injury  which  might  result  to  him  b^'  reason  of  the  frogs  in  the 
switches  of  the  railroad  yards  being  unblocked. 

2.  Action— caiMC  of  action  defined.  A  cause  of  action  for  a  per- 
sonal injury  suffered  by  the  plaintiff  is  the  act  or  thing  done  or 
omitted  to  be  done  by  the  defendant  which  causes  the  injury. 

3.  Pleading — when  amended  count  alleges  facts  constituting  a  distinct 
cause  of  action.  Where  an  original  declaration  alleges  the  negli- 
gence of  the  defendant  railroad  company  in  furnishing  and  main- 
taining in  its  switch  an  unsafe  frog,  which  caused  the  plaintiff's 
injury,  an  amended  count  which  alleges,  in  addition,  that  the  de- 
fendant suffered  a  pile  of  cinders  to  remain  near  the  unsafe  frog, 
over  which  the  plaintiff  stumbled,  catching  his  foot  in  the  frog, 
states  a  new  and  distinct  cause  of  action.    (Carter,  J.,  dissenting.) 

4.  Same  -when  amended  count  is  obnoxious  to  plea  of  Statute  of  lAmi- 
tations.  Where  the  original  declaration  fails  to  state  a  cause  of 
action  for  personal  Injury,  an  amended  count  stating  a  good  cause 
of  action,  but  filed  more  than  two  years  after  the  cause  of  action 
accrued,  is  obnoxious  to  the  plea  of  the  Statute  of  Limitations. 

Wilkin,  J.,  dissenting. 

Illinois  Central  Bailroad  Co.  v.  Campbell^  58  111.  App.  275,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Nathaniel  C.  Sears, 
Judge,  presiding. 
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This  is  an  action  on  the  case,  brought  on  April  27, 
1892,  in  the  Superior  Court  of  Cook  county,  by  James  R- 
Campbell,  the  appellee,  against  the  Illinois  Central  Rail- 
road Company,  the  appellant,  to  recover  damages  for  a 
personal  injury  suffered  by  him  on  May  5,  1891,  while  in 
the  employ  of  appellant  as  a  switchman. 

The  original  declaration,  which  consisted  of  but  a 
single  count,  alleged  that  the  plaintiff,  while  employed 
by  defendant  in  its  freight  yards  at  the  foot  of  Ran- 
dolph street,  in  the  city  of  Chicago,  and  while,  with  due 
care  and  diligence,  in  discharge  of  his  duty  in  attempting* 
to  couple  certain  cars  in  said  yards  in  the  night  time, 
caught  his  right  foot  in  an  open  and  unblocked  frog  in 
the  railroad  track  of  defendant,  and  before  he  could  ex- 
tricate the  same  from  said  frog  was  knocked  down  and 
run  over  by  one  of  the  cars  of  defendant,  so  injuring  his 
right  foot  and  the  first  and  second  fingers  of  his  right 
hand  that,  in  consequence  thereof,  the  same  were  after- 
wards amputated.  The  negligence  charged  against  the 
defendant  was,  that  it  carelessly  and  negligently  fur- 
nished and  placed  in  its  said  railroad  track  in  said  freight 
yards  an  unsafe  and  dangerous  frog,  that  was  of  old  style 
and  dangerous  construction  and  unblocked.  On  March  8, 
1894,  the  plaintiff  amended  his  declaration  by  filing  an 
additional  count,  which  charged  that  the  frog  was  open, 
and  constructed  without  any  blocking  or  other  like  means 
necessary  for  preventing  a  person,  in  walking  over  the 
same,  from  catching  his  foot  therein  and  being  held  fast 
and  run  over  by  cars,  and  that  the  defendant,  carelessly 
and  negligently  discharging  its  duty,  wrongfully  per- 
mitted a  certain  obstruction,  to-wit,  a  pile  of  cinders  and 
like  material,  to  be  and  remain  at  the  junction  of  its  rail- 
road tracks  in  close  proximity  to  the  frog,  and  that  the 
plaintiff,  in  the  night  time,  and  in  the  discharge  of  his 
duties  as  switchman,  and  using  due  care,  etc.,  stumbled 
and  fell  upon  the  said  obstruction,  and  his  foot  was  there- 
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by  thrown  into  and  caught  and  held  fast  in  the  frog,  and 
he  was  struck  by  a  car,  etc. 

A  plea  of  not  g^uilty  was  filed  to  the  orig-inal  count, 
and  to  the  additional  count  a  plea  of  the  g'eneral  issue  and 
a  plea  of  the  two  years  statute  of  limitations  were  inter- 
posed.  The  court  sustained  a  demurrer  to  the  latter  plea. 

On  motion  of  defendant  the  court  instructed  the  jury 
that,  under  the  evidence,  the  plaintiff  was  not  entitled 
to  recover  on  the  first  count  of  the  declaration,  holding* 
there  was  no  cause  of  action  therein  stated,  for  the  rea- 
son that  the  injury  resulting*  from  the  unblocked  frog  was 
one  assumed  by  plaintifif  in  his  employment.  The  record 
shows  it  was  conceded  by  counsel  for  appellee  the  first 
count  of  the  declaration  did  not  state  a  cause  of  action. 

At  the  close  of  the  plaintiff's  testimony  a  motion  was 
made  to  instruct  the  jury  for  the  defendant,  which  was  re- 
newed at  the  close  of  the  entire  testimony.  Although  the 
trial  court  held  no  cause  of  action  was  stated  in  the  first 
count  of  the  declaration,  3^et  on  the  theory  that  the  second 
count  was  not  barred  by  the  Statute  of  Limitations  this 
instruction  was  refused. 

A  jury  in  the  trial  court  returned  a  verdict  in  favor  of 
the  appellee  for  ^5000,  on  which  judgment  was  rendered 
and  which  judgment  has  been  afiirmed  by  the  Appellate 
Court.  Prom  that  judgment  of  affirmance  this  appeal  is 
prosecuted. 

Sidney  P.  Andrews,  (James  Fentress,  of  counsel,) 
for  appellant. 

Edward  R.  Woodle,  for  appellee. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

On  the  trial  of  this  cause  in  the  Superior  Court  of  Cook 
county,  that  court,  on  motion  of  defendant,  instructed  the 
jury  that  under  the  evidence  in  the  case  the  plaintiff  was 
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not  entitled  to  recover  under  the  first  count  of  the  dec- 
laration. When  the  plaintiff  entered  the  employ  of  the 
defendant  company  he  assumed  all  the  risks  incident  to 
such  employment,  including  any  danger  or  injury  which 
might  result  to  him  by  reason  of  the  frogs  in  the  switches 
of  appellant's  yard  being  unblocked.  (Chicago,  Rock  Island 
and  Pacific  Railroad  Co.  v.  Lonergan,  118  111.  41.)  The  only 
question  to  be  determined,  therefore,  on  this  record  is, 
whether  or  not  the  additional  count,  filed  more  than  two 
years  after  the  cause  of  action  accrued,  was  a  re- state- 
ment of  the  same  cause  of  action  or  set  forth  a  new  cause. 

The  Statute  of  Limitations  provides  that  actions  for 
damages  for  an  injury  to  the  person  shall  be  commenced 
within  two  years  next  after  the  cause  of  action  accrued. 
Here  the  cause  of  action  accrued  on  May  5,  1891,  and  the 
additional  count  was  not  filed  until  March  8, 1894, — nearly 
three  years  after  the  injury.  The  legal  sufficiency  of  the 
plea,  therefore,  depends  upon  the  answer  that  must  be 
made  to  the  inquiry  whether  or  not  the  cause  of  action  set 
up  in  the  new  count  is  the  same  cause  of  action  originally 
declared  on.  The  question  then  is,  does  the  Statute  of 
Limitations  apply  where  the  original  declaration,  instead 
of  insufficiently  stating  the  cause  of  action,  entirely  fails 
to  state  one. 

The  statute  of  this  State  providing,  as  it  does,  that  a 
cause  of  action  for  a  personal  injury  accruing  to  any  per- 
son shall  be  commenced  within  two  years  next  following 
thereafter,  and  it  being  conceded,  as  in  this  case,  that  no 
such  cause  of  action  on  which  judgment  could  be  rendered 
was  begun  or  commenced  within  such  period,  we  hold  the 
rule  to  be  entirely  different  from  those  cases  in  which  the 
cause  of  action  was  begun  and  insufficiently  stated,  and 
in  which  we  have  held  amendments  to  the  declaration  or 
additional  counts  thereto  might  be  made  or  filed,  so  as 
to  sufficiently  present  the  cause  of  action  complained  of. 
Where  a  declaration  fails  entirely  to  set  forth  a  cause  of 
action,  and  where  the  negligence  of  the  defendant  is  not 
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such  as  would  entitle  the  plaintiff  to  recover,  and  is  not 
sufficient  on  which  to  base  a  judj^ment  for  the  plaintiff, 
the  Statute  of  Limitations  will  interpose,  and  deny  him 
the  rijjht,  after  the  limitation  of  such  statute,  to  set  up 
and  allege  new  and  different  grounds,  or  other  and  dif- 
ferent acts  of  negligence,  on  which  to  base  his  claim  for 
damages.  i^Eylenfeldt  v.  Illinois  Steel  Co.  165  111.  185.)  The 
cause  of  action  of  a  plaintiff  against  a  defendant  for  a 
personal  injury  suffered  by  the  plaintiff  on  account  of  the 
negligent  act  of  the  defendant  may  be  regarded  as  the  act 
or  thing  done,  or  omitted  to  be  done,  by  the  one  by  which 
an  injury  results  to  another.  Swift  v.  Madden,  165  111.  41; 
Buntin  v.  Chicago,  Rock  Island  and  Pacijlc  Railway  Co,  41  Fed. 
Rep.  744. 

The  original  declaration  did  not  state  a  cause  of  ac- 
tion, for  the  reason  that  appellee  assumed  all  the  dangers 
incident  to  his  employment,  including  those  to  which  he 
might  be  subjected  by  reason  of  the  unblocked  frogs  in 
the  appellant's  switch  yard.  It  follows,  that  any  amend- 
ment or  additional  count  which  set  up  the  same  cause  as 
a  result  of  the  injuries  of  appellee  would  be  subject  law- 
fully to  the  same  objection  interposed  by  appellant,  and 
rightfully  held  by  the  trial  court  to  not  state  a  cause  of 
action. 

If  it  be'  true,  as  stated  by  appellee  in  his  amended 
count  to  the  declaration,  filed  more  than  two  years  after 
his  cause  of  action  accrued,  that  a  pile  of  ashes  was  per- 
mitted by  appellant  to  accumulate  near  the  side  of  its 
track,  over  which  appellee  stumbled  and  thus  caught  his 
foot  in  an  unblocked  frog,  we  hold  such  statement  to  be 
a  separate  and  distinct  cause  of  action,  charging  other 
and  different  negligence  from  that  alleged  in  the  first 
count  of  the  declaration,  and  therefore  barred  by  the 
Statute  of  Limitations. 

The  trial  court  having  held,  and  we  think  properly, 
that  no  cause  of  action  was  stated  in  the  first  count  of 
the  declaration,  and  no  exception  having  been  made  to 
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the  ruling  of  the  court  so  holding,  it  necessarily  follows 
that  if  the  additional  count,  filed  after  two  years,  set 
forth  a  like  and  the  same  cause  of  action,  the  same  in- 
struction to  find  for  defendant  should  have  been  given. 

For  the  reasons  indicated  in  this  opinion  the  jhdgments 
of  the  Appellate  Court  for  the  First  District  and  of  the 
Superior  Court  of  Cook  county  are  reversed  and  the  cause 
remanded.  Reversed  and  remanded. 

Mr.  Justice  Wilkin,  dissenting. 

Mr.  Justice  Carter:  I  do  not  concur  in  the  opinion 
of  the  court  in  this  case.  The  first  count  of  the  declara- 
tion alleged  the  negligence  of  the  defendant  in  furnishing 
and  keeping  in  its  track  in  its  freight  yards  an  unsafe 
frog,  which  was  in  a  defective  and  dangerous  condition. 
The  amended  count  set  up  in  addition,  in  apt  words,  the 
negligence  of  the  defendant  in  suffering  a  pile  of  ashes 
or  cinders  to  be  and  remain  near  this  defective  and  dan- 
gerous frog,  over  which  pile  of  ashes  or  cinders  the  plain- 
tiff stumbled  and  caught  his  foot  in  the  frog,  and  while 
using  due  care  was  injured,  etc.  The  transaction  set  up 
in  both  counts  was  the  same,  and  I  cannot  see  that  the 
amended  count  charged  a  new  cause  of  action.  It  merely 
re-stated,  with  an  additional  charge  of  negligence,  the 
same  cause  of  action.  Had  the  plaintiff  recovered  under 
the  declaration  as  it  originally  stood,  no  one  would  claim 
that  in  a  new  action  and  under  a  declaration  the  same  as 
the  amended  count  he  could  recover  again.  Both  causes 
of  action  being  the  same,  judgment  in  one  would  bar  the 
other.  Texas  and  Pacific  Railway  Co.  v.  Cox,  145  U.  S.  593, 
was  a  case  quite  similar  to  this,  yet  it  was  held  that  the 
amended  count  or  petition  did  not  state  a  new  cause  of 
action. 
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J.  I.  MpuTRAY  et  ah 
Opinion  filed  November  5,  1897, 

1.  Executors  and  administrators— a^Zminwerator  takes  no  title 
to  really.  An  administrator  takes  no  interest  in  the  realty  save  a 
naked  power  to  sell  the  same  upon  the  order  of  the  court,  in  case 
the  personal  estate  of  the  intestate  is  insufficient  to  pay  his  debts. 

2.  Judgments  and  dkcrk^s— judgment  against  administrator  not  a 
lien  upon  real  estate.  A  judj^ment  against  an  administrator,  in  his 
representative  capacity,  upon  a  claim  against  the  estate,  is  not  a 
lien  upon  the  land  belonging  to  the  estate. 

3.  Same — essentials  of  a  judgment  in  order  to  create  a  lien.  A  judg- 
ment, in  order  to  create  a  lien,  must  be  final  and  for  a  definite 
amount,  and  one  upon  which  execution  may  issue. 

4.  Conveyances— "cr6(Zi7ors,"  within  meaning  of  section  SO  of  Con- 
veyance actf  must  have  liens.  A  "creditor,"  within  the  meaning  of  sec- 
tion 30  of  the  Conveyance  act,  (Rev.  Stat.  1874,  p.  278,)  concerning 
the  taking  effect  of  deeds  upon  recording,  is  one  who,  without  actual 
or  constructive  notice  of  a  prior  conveyance  or  incumbrance,  has 
reduced  his  claim  to  a  judgment  of  the  character  creating  a  lien 
upon  the  property  before  the  recording  of  the  deed  or  mortgage. 

5.  Samk— parties  ichose  claims  have  been  aWotred  against  administrator 
arenoi  "creditors,""  Parties  whose  claims  against  an  estate  have  been 
allowed  by  the  probate  court  are  not  such  "creditors"  having  liens, 
under  section  30  of  the  Conveyance  act,  as  to  entitle  their  claims 
to  priority  over  a  valid  deed  executed  by  the  deceased  owner  during 
his  lifetime,  but  unrecorded  at  the  time  the  claims  were  allowed. 

Appeal  from  the  County  Court  of  Richland  county; 
the  Hon.  T.  W.  Hutchinson,  Judge,  presiding-. 

John  Lynch,  Jr.,  and  James  C.  Howard,  for  appel- 
lant: 

The  order  of  the  county  court  allowing  a  claim  against 
the  estate  of  a  decedent  is  a  judgment  at  law.  Propst  v. 
Meadows,  13  111.  157;  Mitchell  v.  Mayo,  16  id.  83;  Wheeler  v. 
Dawson,  63  id.  54. 

An  allowance  of  a  claim  against  an  estate  is  a  judg- 
ment, and,  like  a  judgment  of  a  court  of  record,  becomes 
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a  lien  on  the  land  of  the  intestate.  Wheeler  v.  Dawson,  63 
111.  54. 

The  statute,  in  effect,  reserves  a  lien  upon  the  land  of 
an  intestate  to  secure  the  payment  of  any  excess  of  in- 
debtedness beyond  the  proceeds  of  the  personal  estate, 
to  be  enforced  by  the  administrator  for  the  benefit  of  the 
creditors  g^enerally.    Vansyckle  v.  Richardson^  13  111.  171. 

Creditors  of  a  deceased  person  have  a  lien  upon  the 
real  estate  superior  to  the  rights  of  devisees  or  purchas- 
ers, and  such  lien  may  be  enforced  in  any  reasonable  time 
by  administration  upon  and  a  sale  of  real  estate.  McCoy 
V.  Morrow,  18  111.  519;  Myer  v.  McDougal,  47  id.  278;  Reed  v. 
Colby,  89  id.  104;  Lewis  v.  McGraw,  19  111.  App.  313. 

Judgment  creditors  are'  within  the  protection  of  sec- 
tion 31  of  the  Conveyance  act,  and  staud  as  purchasers, 
and  are  to  be  regarded  as  such.  McFadden  v.  Worthington^ 
45  111.  362;  3Iassey  v.Westcott,  40  id.  160. 

The  retention  of  possession  and  receiving  the  rents 
aud  profiits  by  the  grantor  after  the  execution  of  a  deed 
therefor  absolute  upon  its  face  manifest  a  secret  trust  in 
favor  of  the  grantor,  and  render  the  conveyance  void,  not 
only  against  precedent  but  subsequent  creditors  without 
notice.  Anderson  v.  Armstead,  69  111.  454;  Jones  v.  King,  86 
id.  225;  Poioer  v.  Alston,  93  id,  587;  Moore  v.  Wood,  100  id.  451. 

A  judgment  creditor  and  a  purchaser  are  equally  pro- 
tected, and  a  judgment  lien  attaches  to  whatever  interest 
in  real  estate  the  records  disclose  in  the  judgment  debtor, 
in  the  absence  of  notice  from  other  sources.  Buggy  Co.  v. 
Graves,  108  111.  459;  Bergman  v.  Bogda,  46  111.  App.  351. 

Allen  &  Fritchey,  and  J.  I.  Moutray,  for  appellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  is  a  petition,  filed  in  the  county  court  by  the  ap- 
pellant, M.  J.  Noe,  administrator  of  the  estate  of  Joseph 
Johnson,  deceased,  for  the  sale  of  land  to  pay  debts. 
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The  petition  shows  the  insufficiency  of  personal  assets. 
It  makes  defendants  thereto  the  heirs  of  the  intestate, 
and  certain  of  his  grantees,  and  also  certain  grantees  of 
his  heirs.  It  also  makes,  as  parties  defendant,  certain 
persons  holding"  mortgag-es,  executed  upon  the  premises 
by  the  g-rantees  of  the  heirs.  Answers  were  filed  to  the 
petition  by  these  mortg'agees  and  grantees.  Exceptions 
were  filed  to  the  answers.  These  exceptions  were  over- 
ruled. The  petitioner  abode  by  his  exceptions;  and  the 
court  dismissed  the  petition  at  the  costs  of  the  adminis- 
trator. To  this  exception  was  taken,  and  an  appeal  has 
been  brought  to  this  court.  Without  considering  the  ques- 
tion, whether  the  pleadings  are  in  proper  shape  or  not, 
and  without  going  into  an  elaborate  statement  of  their 
contents,  or  of  all  the  facts  in  the  case,  we  deem  it  suffi- 
cient to  state  enough  of  the  facts  to  present  the  question 
argued  by  counsel,  and  submitted  in  their  briefs. 

The  property,  which  the  administrator  asked  to  have 
sold  for  the  payment  of  the  claims  allowed  against  the 
estate,  consisted  of  eighty  acres  of  land  in  Richland 
county.  The  answers  deny,  that  the  deceased  intestate 
owned  this  tract  of  eighty  acres  at  the  time  of  his  death, 
and  deny  the  right  of  the  petitioner  to  a  sale  of  the  same 
for  the  payment  of  debts  against  the  estate. 

Joseph  Johnson,  the  intestate,  died  October  9,  1894, 
leaving  him  surviving  his  widow,  Sarah  L.  Johnson,  who 
has  sold  her  interest  to  the  grantees  hereinafter  named, 
and,  as  his  only  heirs-at-law,  two  sons,  Isaac  Johnson  and 
Samuel  Johnson,  and  one  daughter,  Emily  S.  Clark,  and 
certain  grandchildren,  who  are  minors,  the  children  of  a 
deceased  son  of  the  intestate,  named  William  Johnson. 
William  Johnson  left  a  widow  named  Nancy  Johnson. 
Appellant  was  appointed  administrator  of  the  estate  on 
November  19,  1894.  On  November  9,  1885,  nearly  nine 
years  before  his  death,  the  intestate,  Joseph  Johnson, 
executed  a  deed  of  the  premises  in  question  to  his  sons, 
Isaac  Johnson  and  Samuel  Johnson,  and  his  daughter, 
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Emily  S.  Clark,  and  his  daughter-in-law,  Nancy  Johnson. 
This  djged  was  never  put  on  record  until  April  9,  1895, 
nearly  five  months  after  letters  of  administration  were 
taken  out.  After  it  was  put  on  record,  the  grantees 
therein  conveyed  their  interest  in  the  premises  to  one 
J.  I.  Moutray,  who  executed  a  mortgage  thereon  to  the 
executors  of  the  will  of  one  John  H.  Clark,  deceased. 
J.  I.  Moutray  conveyed  the  premises  to  M.  O.  Moutray, 
a  single  person,  who  conveyed  them  to  Perce  L.  Mou- 
tray, the  wife  of  J.  I.  Moutray.  Perce  L.  Moutray  and 
her  husband  executed  a  mortgage  upon  said  premises  for 
the  sum  of  $1500.00  to  one  R.  N.  Stotler  on  September  16, 
1895.  On  November  26,  1894,  a  claim  was  allowed  against 
said  estate  in  the  county  court  of  Richland  county.  On 
January  7,  1895,  other  claims  were  allowed  against  said 
estate.  On  March  6,  1895,  still  other  claims  were  al- 
lowed. For  all  of  these  claims  judgments  were  rendered. 
It  will  be  observed,  that  these  claims  were  allowed,  or 
judgments  rendered,  before  Apfil  9,  1895,  when  the  deed 
was  recorded. 

It  is  claimed  on  the  part  of  appellees,  the  Moutra3^s 
and  their  mortgagees,  that  the  intestate  conveyed  away 
this  property  in  his  lifetime  to  their  grantors,  the  two 
sons  and  the  daughter  and  the  daughter-in-law  of  the 
intestate;  that  the  land  belongs  to  them,  as  holding  under 
the  grantees  of  the  intestate;  and  that,  at  the  time  of 
his  death,  the  intestate  had  no  interest  therein.  On  the 
other  hand,  it  is  claimed  by  the  appellant,  the  adminis- 
trator, that,  inasmuch  as  the  claims  in  question  were 
allowed  against  the  estate  before  the  deed  made  by  the 
intestate  was  recorded,  and  while  the  record  showed,  that 
the  intestate  held  the  title  at  the  time  of  his  death,  and 
that  the  title  was  in  his  heirs  thereafter  up  to  the  time 
of  the  recording  of  the  deed,  therefore  the  rights  of  the 
creditors,  whose  claims  were  allowed,  should  have  pre- 
cedence over  those  of  the  grantees  in  the  deed,  and  those 
holding  under  them. 
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Undoubtedly  an  administrator  has  no  right  to  sell,  for 
the  payment  of  debts  of  the  intestate,  any  land  which 
did  not  belong  to  the  intestate  at  the  time  of  his  death. 
The  question-  here  presented,  however,  is,  whether  the 
holders  of  judgments  against  an  estate,  or  against  the 
administrator  of  an  estate,  can  be  regarded  as  such  cred- 
itors under  the  Conveyance  act,  as  that  they  can  subject 
the  land  to  the  payment  of  their  debts,  as  against  the 
grantees  in  an  unrecorded  deed  made  by  the  intestate  in 
his  lifetime.  It  is  not  claimed  on  the  part  of  the  appel- 
lant, that  the  unrecorded  deed  executed  by  the  intestate 
in  his  lifetime  was  fraudulent,  or  made  for  any  improper, 
purpose.  As  between  the  parties  to  it,  it  was  certainly 
a  valid  deed.  The  petition  makes  no  attack  upon  the 
deed,  and  does  not  seek  to  question  its  validity  in  any 
other  respect  than  that  it  was  unrecorded  when  the  claims 
were  admitted  to  probate. 

Are  the  parties,  whose  claims  against  the  estate  were 
allowed,  "creditors"  within  the  meaning  of  section  30  of 
the  Conveyance  act?  Said  section  30  provides  that  "all 
deeds,  mortgages  and  other  instruments  of  writing  which 
are  authorized  to  be  recorded,  shall  take  effect  and  be  in 
force  from  and  after  the  time  of  filing  the  same  for  record, 
and  not  before,  as  to  all  creditors  and  subsequent  pur- 
chasers, without  notice;  and  all  such  deeds  and  title  pa- 
pers shall  be  adjudged  void  as  to  all  such  creditors  and 
subsequent  purchasers,  without  notice,  until  the  same 
shall  be  filed  for  record."  (1  Starr  &  Cur.— 2d  ed.— p.  944). 
In  the  case  of  Martin  v.  Dryden,  1  Gilm.  187,  a  construction 
was  given  to  this  statute,  so  far  as  to  define  the  meaning 
of  the  word  "creditor"  as  therein  used.  In  that  case  we 
said  that  a  "creditor,"  within  the  meaning  of  the  record- 
ing acts,  is  "one,  who  without  actual  or  constructive 
notice  of  a  prior  conveyance  or  encumbrance,  institutes 
such  proceedings,  or  takes  such  steps,  as  effect  a  lien 
on  the  land  before  the  recording  of  such  conveyance  or 
encumbrance,  whether  the  debt  be  prior  or  subsequent  to 
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them,  and  whether  the  vendor,  at  the  time  of  conveying 
or  encumbering,  had  other  property  sufficient  to  pay  the 
debt  or  not."  This  definition  has  been  followed  in  many 
subsequent  cases.  In  Massey  v.  Westcott,  40  111.  160,  we 
said:  "Under  our  statutes  a  purchaser  and  a  judgment 
creditor  having  a  lien  stand  upon  the  same  equity."  {Mc- 
Fadden  v.  Worthington,  45  111.  362;  2  Devlin  on  Deeds, — 
2d  ed. — sec.  635,  and  note).  As  the  creditor  mentioned  in 
said  section  30  must  be  a  judgment  creditor  having  a  lien, 
the  further  question  arises  whether  a  party,  who  has  his 
claim  allowed  against  a  deceased  man's  estate,  is  a  judg- 
ment creditor  having  a  lien  upon  the  real  estate  of  the 
deceased. 

It  is  well  settled,  that  the  administrator  takes  no 
estate,  title  or  interest  in  the  realty,  save  a  naked  power 
to  sell  the  same  upon  the  order  of  the  probate  court,  the 
exercise  of  which  is  conditioned  upon  an  insufficiency  of 
personal  assets  to  pay  the  debts  of  the  intestate.  Under 
our  law  the  legal  title  to  the  personal  estate  vests  in  the 
administrator,  but  the  title  to  the  real  estate  descends  to 
the  heir-at-law.  {Phelps  v.  Funklwiiser,  39  111.  401;  Stone  v. 
Woody  16  id.  177;  2  Woerner  on  Am.  Law  of  Administration, 
sec.  463).  Hence  a  judgment  rendered  against  an  admin- 
istrator in  his  representative  capacity  has  no  operation 
as  a  lien  upon  land  belonging  to  the  estate.  (1  Black  on 
Judgments,  sec.  409).  When  a  claim  is  allowed  against 
an  estate,  such  judgment  of  allowance  is  merely  prima 
facie  evidence  of  the  debt  due  by  the  estate,  so  far  as 
the  realty  is  concerned.  It  is  the  basis  of  "a  proceeding 
to  try  whether  or  not  the  realty  is  chargeable  with  it." 
(2  Black  on  Judgments,  sec.  560).  It  is  true  that,  in  many 
of  the  decisions  rendered  by  this  court,  the  right  of  the 
creditors  through  the  administrator  to  subject  the  land 
of  the  deceased  by  sale  to  the  payment  of  their  claims  is 
spoken  of  as  a  lien.  {McCoy  v.  Morrow,  18  111.  519;  Myer  v. 
McDougal,  47  id.  278;  Reed  v.  Colby,  89  id.  104).  But  the  word 
"lien,"  as  used  in  these  cases,  has  a  qualified  meaning,  and 
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not  the  meaning",  -which  is  given  to  it  in  the  first  section 
of  the  chapter  of  the  Revised  Statutes  in  regard  to  judg- 
ments. The  cases  thus  referred  to  are  based,  for  the  most 
part,  on  the  original  case  of  Vansyckle  v.  Richardson^  13  111. 
171,  where  we  said  (p.  173):  "The  statute,  in  effect,  reserves 
a  lienx)n  the  lands  of  an  intestate  to  secure  the  payment 
of  any  excess  of  the  indebtedness  beyond  the  proceeds  of 
the  personal  estate.  This  lien  is  to  be  enforced  by  the 
administrator  for  the  benefit  of  the  creditors  generally." 
It  will  be  noticed,  that  the  lien  reserved  is  not  to  secure 
the  amount  of  the  claims,  as  allowed  against  the  estate, 
but  the  excess  of  the  whole  indebtedness  of  the  estate 
beyond  the  proceeds  of  the  pei^jnal  estate.  Other  cases 
speak  of  the  right  of  the  creditors  to  subject  the  land  to 
sale  for  the  payment  of  their  debts  as  a  qualified  lien, 
operating  to  make  the  land  liable  to  be  charged  and  not 
actually  subject  to  charge.  Thus  in  Bishop  v.  0' Conner, 
69  111.  431,  it  is  said;  "It  is  not  accurate  to  say,  that  the 
lands  are  charged,  but  rather  that  they  are  liable  to  be 
charged,"  etc.  This  language  is  adopted  and  approved 
in  the  case  of  Wilson  v.  Schneider,  124  111.  628,  where  it  was 
said,  that  the  "right  of  the  creditors  of  an  estate  to  have 
the  realty  sold  to  pay  their  debts  is  in  the  nature  of  a  lien 
upon  the  land."  Again,  in  Harding  v.  LeMoyne,  114  111.  65, 
this  right  of  the  creditors  is  spoken  of  as  a  mere  power 
vested  in  the  administrator.  We  there  said,  (p.  64,)  that 
the  administrator  "takes  no  interest  in  or  to  the  realty. 
In  no  event  can  he  take  anything  more  than  a  mere  power, 
and,  in  the  absence  of  an  insufficiency  of  personal  assets 
to  pay  the  debts  of  his  intestate,  he  has  no  more  to  do 
with  it  than  a  stranger,  having  no  connection  whatever 
with  the  estate.  And  even  when  such  insufficiency  in 
the  personal  estate  exists,  he  has,  as  just  remarked,  but 
the  mere  power  to  sell  for  the  payment  of  debts;  and  this 
right  can  only  be  enforced  through  the  instrumentality 
of  some  court  specially  authorized  to  do  so."  It  is  thus 
apparent,  that  the  right  to  subject  the  land  to  the  pay- 
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ment  of  the  debts  is  somethinjif  less  than  a  lien,  as  the 
signification  of  that  word  is  ordinarily  understood.  It  is 
true,  as  claimed  by  counsel,  that  the  order  of  the  probate 
court,  allowing-  a  claim  against  the  estate  of  a  decedent, 
has  been  held  by  this  court  to  be  a  judgment  at  law. 
(Propst  V.  MeadowSy  13  111.  157;  Wheeler  v.  Dawson,  63^ id.  54; 
Mitchell  V.  Mayo,  16  id.  83).  But,  although  such  a  claim 
when  allowed  is  called  a  judgment,  yet  it  is  a  judgment 
to  be  paid  in  the  due  course  of  administration,  and  not 
a  judgment  upon  which  an  execution  can  be  issued.  {Mit- 
chell V.  Mayo,  supra).  In  harmony  with  this  view  it  was 
decided  in  Stone  v.  WoocV  16  111.  177,  that  **the  judgment 
against  the  administra^  is  not  a  judgment  against,  or 
a  lien  upon,  the  land." 

It  is  well  settled,  that  a  judgment  cannot  be  a  lien 
upon  land  without  statutory  authority  therefor.  Without 
going  into  any  discussion  of  the  common  law  nature  of 
such  a  lien,  it  is  sufficient  to  say,  that,  at  the  present  day, 
it  is  the  creature  of  statute.  When  there  is  no  express 
statute  authorizing  a  judgment  to  be  a  lien  upon  land, 
such  a  judgment  does  not  take  effect  as  a  lien  in  the  mod- 
ern sense  of  the  term.  (1  Black  on  Judgments,  sec.  398). 
In  this  State  there  is  no  statute  authorizing  a  judgment 
against  the  estate  of  a  deceased  person  to  be  a  lien  on 
his  real  estate.  Section  1  of  chapter  77  of  the  Revised 
Statutes  in  regard  to  judgments,  etc.,  provides  as  fol- 
lows: "A  judgment  of  a  court  of  record  shall  be  a  lien 
on  the  real  estate  of  the  person  against  whom  it  is  ob- 
tained *  *  *  from  the  time  the  same  is  rendered  or 
revived  for  the  period  of  seven  years  and  no  longer."  The 
judgment,  -which  is  thus  made  a  lien  upon  land,  is  a  judg- 
ment against  a  person,  and  not  a  judgment  against  an 
estate.  It  is  a  judgment  against  the  real  estate  of  a  liv- 
ing person,  and  not  of  a  dead  person.  The  same  section  1 
provides  for  the  issuance  of  execution  upon  such  judg- 
ment as  is  therein  declared  to  be  a  lien.  (2  Starr  &  Cur. 
—2d  ed.— p.  2324).     But,  as  has  already  been  stated,  no 
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'execution  is  awarded  upon  a  judg-ment  against  an  estate. 
It  is  true,  that  section  27  of  tlie  chapter  in  relation  to 
judg"ments  provides  for  the  issuance  of  execution  upon 
such  a  judgment  for  the  purpose  of  redemption  from 
the  sale  of  real  estate  of  a  deceased  debtor.  Section  27 
"was  discussed  and  commented  upon  in  Wilftoii  v.  Sc?i7ieider, 
sujrra.  But  the  authority  to  issue  execution  upon  such 
a  judgment  is  limited  to  the  purpose  of  redemption  as 
specified  in  section  27. 

A  valid  judgment,  in  order  to  create  a  lien,  must  pos- 
sess two  qualifications:  Jirstf  it  must  be  final  and  for  a 
definite  sum;  and  second,  it  must  be  such  a  judgment  that 
execution  may  issue  thereon.  (12  Am.  &  Eng.  Ency.  of 
Law,  p.  104;  1  Black  on  Judgments,  sees.  407,  408;  Mitch- 
ell V.  Mayo,  supra;  Rev.  Stat.  chap.  77,  sec.  1).  A  judgment 
or  claim  allowed  against  an  estate  is  not  final  or  definite 
in  amount,  so  far  as  the  real  estate  is  concerned,  for  two 
reasons:  In  the  first  place,  the  exact  amount  of  it  to 
be  paid  by  a  sale  of  the  real  estate  cannot  be  definitely 
ascertained,  until  the  personal  estate  of  the  decedent  is 
exhausted.  The  administrator  must  realize  upon  the 
personal  estate,  and  apply  what  he  thus  realizes  to  the 
payment  of  the  debts;  and  the  extent,  to  which  the  debts 
and  claims  remain  unpaid  after  the  application  of  the 
personal  estate,  is  the  measure  of  the  amount  which  is 
to  be  made  by  the  sale  of  the  real  estate.  It  is  evident, 
therefore,  that  the  final  and  definite  amount  of  the  judg- 
ment to  be  enforced  against  the  land  cannot  be  fixed, 
until  it  has  been  ascertained  how  far  the  personalty  is 
insufficient  to  pay  such  claims.  In  the  second  place,  the 
heirs  are  not  bound  by  such  judgment.  When  a  petition 
is  filed  by  an  administrator  to  sell  the  land  for  the  pay- 
ment of  the  claims  allowed  against  the  estate,  the  heirs 
and  devisees  are  required,  under  the  statute,  to  be  made 
parties.  Their  interest  cannot  be  affected  by  the  judg- 
ment rendered  against  the  administrator  without  notice 

to  them.     They  have  the  right  to  come  into  court,  and 
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question  and  disprove  the  items,  included  in,  or  consti- 
tuting", such  a  judgment,  if  they  can.  In  the  proceeding 
to  sell  the  land,  they  may  set  up  any  defenses  which  they 
had  no  opportunity  to  set  up  when  such  judgement  was 
obtained;  and  consequently  it  is  not  final  as  to  the  heirs 
when  originally  allowed  against  the  estate.  (2  Black  on 
Judgments,  sec.  560;  Stone  v.  Wood,  supra;  Diversey  v.  John- 
son, 93  111.  547).  Such  a  judgment  against  an  estate  lacks 
the  second  qualification  above  referred  to,  because  exe- 
cution cannot  issue  upon  it. 

If  the  judgments  against  Joseph  Johnson  had  been 
rendered  in  his  lifetime,  the  holders  of  them,  having  no 
notice,  at  the  time  of  their  rendition,  of  the  unrecorded 
deed  above  described,  would  be  entitled  to  enforce  them 
as  prior  liens  against  his  lands  ahead  of  the  rights  of  the 
grantees  in  such  deed.  But  the  creditors  here  obtained 
the  allowance  of  their  claims  against  the  estate  of  Joseph 
Johnson  after  his  death,  and  after  he  had  in  his  lifetime 
conveyed  away  the  land  in  question.  They  have  no  more 
right  to  priority  over  the  grantees  in  the  deed  unrecorded 
than  if  it  had  been  recorded. 

For  the  reasons  stated,  we  are  of  the  opinion,  that  a 
creditor,  whose  claim  against  an  estate  has  been  allowed 
in  the  probate  court,  is  not  such  a  judgment  creditor,  hav- 
ing a  lien  within  the  meaning  of  the  recording  acts,  as 
entitles  him  to  priority  over  an  unrecorded  deed,  executed 
by  the  deceased  in  his  lifetime,  and  remaining  unrecorded 
at  the  time  of  the  allowance  of  such  claim.  This  view 
disposes  of  the  only  question  involved  in  this  case.  Ac- 
cordingly, the  county  court  decided  correctly  in  overrul- 
ing the  excejitions  to  the  answers  and  dismissing  the 
petition  of  the  administrator.  Therefore,  the  judgment 
of  the  county  court  is  affirmed.  judgment  affl>Tned. 
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C.  L.  Smith  j  M' 

V. 

The  Estate  of  Everett  B.  Preston. 

OpinUyn  filed  November  8,  1S07 — Rehearing  denied  December  14^  1897, 

1.  Former  cases— Pre^fow  v.  Smith,  156  III.  359,  explained.  Expres- 
sions used  in  the  opinion  in  Predion  v.  Smith,  156  111.  35i), — a  case 
which  arose  out  of  the  same  contract  involved  in  this  case,— are 
explained  by  the  court,  and  the  decision  in  that  case  is  held  not  to 
bar  the  defense  interposed  to  this  action. 

2.  Contracts— Mj/ujn  contract  to  manufacture  and  sell  patented  article 
is  not  a  saU  of  the  patent  A  contract  to  manufacture  and  sell  a  pat- 
ented article,  which  provides  for  the  payment  of  certain  royalties 
to  the  patentee  and  guarantees  a  specified  sum  annually,  is  not  an 
absolute  sale  of  the  patent,  where  the  patentee  expressly  reserves 
the  right  to  cancel  the  contract  and  sell  the  article  covered  by 
the  patent  himself. 

3.  Samk— strictly  perso^ial  contracts  terminate  by  death  of  party  whose 
personal  service  is  required,  A  contract  of  a  strictly  personal  nature 
terminates  upon  the  death  of  the  party  by  whom  the  personal  ser- 
vice *is  to  be  performed,  and  his  personal  representatives  are  not 
liable  for  its  performance. 

4.  Samk— whether  contract  is  personal  depends  upon  intention  of  the 
parties.  Whether  a  contract  is  strictly  personal  in  its  nature  is  a 
question  calling  for  a  construction  of  the  contract,  and  depends 
upon  the  intention  of  the  parties. 

6.  Same — contract  mth  individual  as  a  "firm''— effect  upon  its  personal 
character.  The  fact  that  a  contract  is  entered  into  by  one  party 
under  the  name  and  style  of  a  firm  does  not  affect  its  personal  char- 
acter, where  the  other  party  knows  that  he  is  contracting  with  an 
individual  and  not  with  a  firm. 

6.  Same— ip/»en  contract  is  strictly  personal.  A  contract  by  which  a 
party  agrees  to  manufacture  a  patented  article,  and  "push  the  sale" 
thereof  "by  advertising,  exhibiting  and  soliciting  trade"  by  sales- 
men and  other  employees,  and  to  use  his  "best  efiforts  to  create  a 
large  demand  and  heavy  sale,"  etc.,  is  a  contract  of  a  strictly  per- 
sonal nature. 

7.  Executors  and  administrators— execafor  cannot  coiUinue  tes- 
tator's business  unless  authorized  by  will.  An  executor  cannot  continue 
the  business  of  his  testator  unless  it  clearly  appears  from  the  will 
that  such  was  the  testator's  intention. 

Preston  v.  Smith,  67  III.  App.  613,  affirmed. 
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Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  ax)peal  from  the  Circuit 
Court  of  Cook  countj^;  the  Hon.  E.  P.  Dunne,  Judge, 
presiding. 

This  is  an  appeal  from  the  Appellate  Court  for  the 
First  District  modifying  a  judgment  of  the  circuit  court 
of  Cook  county,  in  which  circuit  court  the  case  was  heard 
on  appeal  from  the  probate  court.  The  appellant  herein, 
C.  L.  Smith,  filed  his  claim  in  the  probate  court  of  Cook 
county  against  the  estate  of  Everett  B.  Preston  for  the 
sum  of  §6820.10,  and  on  a  trial  was  allowed  1207.91  as  a 
claim  of  the  seventh  class.  The  claimant  appealed  to 
the  circuit  court,  where,  upon  a  trial  before  the  court 
without  a  jury,  he  obtained  judgment  for  $4835.  The 
executors  appealed  to  the  Appellate  Court,  and  there 
secured  a  modification  of  the  judgment,  reducing  it  to 
the  same  amount  allowed  by  the  probate  court — $207.91. 

Appellant's  claim  is  based  on  the  following  contract: 

* 'Chicago,  III.,  Srpt.  11,  1891, 

*'This  agreement  entered  into  between  C.  L.  Smith,  of  Cleve- 
land, Ohio,  and  E.  B.  Preston  &  Co.,  of  Chicago,  Illinois.  From 
the  date  above  mentioned  the  said  C.  L.  Smith  agrees  to  give 
E.  B.  Preston  <&  Co.  the  exclusive  right  of  manufacturing  and 
selling  a  certain  improved  hose  attachment  and  swivel,  patented 
August  20,  1889,  (patent  No.  409,512,)  and  that  he  has  not  dis- 
posed of  any  right  or  portion  of  right  to  any  other  person  pre- 
vious to  this  agreement. 

"E.  B.  Preston  agrees  to  furnish  C.  L.  Smith  with  what  his 
wants  may  be  for  this  hose  attachment,  of  any  size  manufac- 
tured, at  a  margin  of  twenty  per  cent  above  cost,  said  cost  to  be 
agreed  upon,  and  he  shall  retain  the  right  to  sell  these  goods  at 
market  price,  agreed  upon  between  him  and  said  E.  B.  Preston 
&Co. 

*'It  is  mutually  agreed  thatE.  B.  Preston  &  Co.  shall  push 
the  sale  of  this  swivel  by  advertising,  exhibiting  and  soliciting 
trade  by  their  traveling  salesmen  or  other  employees;  shall  keep 
at  all  times  in  stock  such  quantities  as  will  supply  the  market 
for  demand,  and  to  use  their  best  efforts  to  create  a  large  de- 
mand and  a  heavy  sale  of  this  article. 
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"Said  E.  B.  Preston  &  Co.  further  agfree  that  the  royalty  paid 
to  said  C.  L.  Smith  shall  equal  at  least  four  hundred  and  fifty 
dollars  ($450)  per  annum.  In  case  they  do  not  reach  this  amount 
this  ag'reement  can  be  canceled  by  C.  L.  Smith,  and  a  new  one 
made  that  will  be  satisfactory  to  him. 

''The  said  E.  B.  Preston  &  Co.  further  agree  to  pay  C.  L. 
Smith,  on  or  before  the  15th  of  each  month  following  the  sales 
of  said  hydrant  swivels,  a  royalty  of  fifty  cents  per  dozen  on  all 
i  hydrant  swivels  sold.  If  any  larger  size  be  manufactured  here- 
after, a  price  in  royalty  will  be  made  that  will  be  satisfactory. 

*'Said  E.  B.  Preston  &  Co.  will  furnish  said  C.  L.  Smith  with 
statements  of  sales  of  this  swivel,  with  sales  of  each  size,  and 
E.  B.  Preston  &  Co.  's  books  shall  be  open  to  C.  L.  Smith  at  any 
and  all  times  covering  sales  of  this  swivel. 

"Signed  this  eleventh  (11th)  day  of  September,  1891. 

E.  B.  Preston  &  Co., 

"By  C.  E.  Jenkins,  Mgr, 

C.  L.  Smith." 
Upon  the  trial  in  the  circuit  court  appellant  filed  his 
bill  of  particulars,  stating  that  he  relied  upon  the  special 
guaranty  that  the  royalty  to  be  paid  to  him  under  the  con- 
tract should  equal  at  least  f$450  a  year;  that  at  the  time 
of  the  filing  of  the  claim  two  years*  default  of  the  guar- 
anty had  been  made,  and  that  by  reason  of  the  death  of 
Preston,  and  by  virtue  of  section  67  of  chapter  3  of  the 
Revised  Statutes,  there  was  due  to  claimant,  under  the 
contract,  eleven  years,  at  ?450,  making  a  total  claim  of 
$5850.  To  this  amount  had  been  originally  added  the  sum 
of  ?970.10  due  on  a  certain  judgment,  which  was  after- 
wards paid  and  omitted  from  the  amount  claimed. 

It  was  shown  on  the  trial  that  the  firm  of  E.  B.  Pres- 
ton &  Co.  consisted  of  Preston  alone,  and  that  he  had  no 
partner  at  the  time  this  contract  was  made;  that  his 
business  was  that  of  manufacturing  and  dealing  in  hose, 
brass  goods,  and  the  like;  that  Preston  died  April  27, 
1895;  that  the  appellant  knew  that  he  was  the  only  mem- 
ber of  the  firm,  and  had  seen  him  personally  in  reference 
to  the  contract  before  it  was  signed.  The  following  let- 
ters were  also  introduced  in  evidence: 
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*  ^Chicago,  III.,  Sept  10,  1894. 
^^C,  L,  Smith,  Esq,,  Springfield,  III.: 

**Deae  Sir— We  hereby  notify  you  that  we  elect  to,  and  do 
hereby,  cancel  a  certain  contract  signed  by  you  and  E.  B.  Pres- 
ton &  Co.,  by  C.  E.  Jenkins,  manager,  dated  Chicago,  Illinois, 
September  11,  1891,  having  reference  to  the  manufacture  and 
sale  of  a  certain  improved  hose  attachment  and  swivel,  pat- 
ented August  20,  1889,  (patent  No.  409,512,)  and  that  we  will 
proceed  no  further  under  that  contract.  We  cancel  this  con- 
tract because  the  patented  article  has  proved  to  be  unsalable, 
and,  the  contract  running  for  no  definite  time,  we  have  the 
privilege,  after  the  first  year,  of  canceling  the  contract  when 
we  see  fit. 

*'We  do  not  by  this  letter  mean  to  admit  any  liabihty  to  you, 
under  this  contract,  except  for  royalties  on  the  hose  attach- 
ment and  swivels  actually  sold  by  us  thereunder.  As  to  these 
royalties  we  are,  and  always  have  been,  willing  to  account  to 
you  at  any  time.  -Yours  truly, 

E.  B.  Peeston  &  Co." 

**Chicago,  Sept.  17,  1894. 
^^E.  B.  Preston  &  Co.,  care  Flower,  Smith  S  Musgraue,  Chicago,  HI. : 
^Gentlemen — I  do  not  understand  that  you  have  the  right 
to  cancel,  without  my  consent,  a  certain  contract  signed  by 
your  company  and  myself,  dated  Chicago,  Illinois,  September 
11,  1891,  and  I  hereby  notify  you  that  I  shall  adhere  to  that  con- 
tract, and  if  you  fail  to  perform  your  part  of  it  I  shall  hold  you 
liable  for  all  damages.  q  L.  Smith." 

By  the  will  of  Preston,  given  in  evidence,  he  appointed 
three  trustees,  who  were  to  take  immediate  charge  upon 
his  decease  and  have  entire  control  of  all  his  estate,  and 
manage  and  conduct  the  same  to  the  best  advantage,  and 
from  the  income  therefrom  to  support  and  maintain  his 
wife  and  daughter.  The  trustees  were  further  empow- 
ered, at  any  time  during  the  continuance  of  their  trust 
and  according  to  their  best  judgment,  to  change  and  con- 
vert such  portion  of  his  estate  as  they  might  deem  prof- 
itable and  expedient  into  such  other  valuable  property 
or  unquestionable  interest-paying  securities  as  should 
tend  to  the  enhancement  of  the  estate  and  insure  a  safe 
and  profitable  investment,  and  to  execute  the  necessary 
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deeds,  etc.  It  was  also  provided  in  the  tenth  clause  as 
follows:  ''My  expressed  intention  in  reg^ard  to  the  dis- 
posal and  management  of  my  estate  is  as  follows,  namely: 
that  aside  from  the  amount  required  to  pay  the  several 
legacies  in  this  my  last  will  and  testament  above  named, 
the  income  or  interest  arising  therefrom,  so  far  as  may 
become  necessary,  and,  in  case  of  its  insufficiency,  such 
portion  of  the  principal  estate,  not  to  exceed  in  amount 
the  sum  of  16000  per  3^ear,  as  above  mentioned  and  speci- 
fied, shall  be  devoted  and  applied  by  said  trustees  to  the 
support  and  maintenance  of  my  said  wife.  *  *  *  Upon 
the  arrival  at  full  age  of  my  said  daughter,  Marguerite, 
the  said  trustees  shall  also,  thenceforth  and  during  the 
full  term  and  end  of  her  natural  life,  paj^  over  the  said 
Marguerite  the  whole  of  the  income  of  said  estate  as 
fast  as  the  same  shall  be  received  and  collected  by  said 
trustee^,"  etc. 

A  number  of  propositions  to  be  held  as  law  were  ten- 
dered to  the  court  on  behalf  of  the  estate,  and  refused. 
The  amount  of  the  judgment,  $4385,  which  the  court  then 
gave,  was  obtained  by  deducting  from  amount  claimed, 
viz.,  ^5850,  an  agreed  set-off  of  S524.49,  and  a  rebate  of 
interest  from  each  year's  payment  that  had  not  matured. 

McGlasson  &  Beitler,  for  appellant. 

Flower,  Smith  &  Musgrave,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  contract  involved  in  this  suit  was  before  this 
court  in  the  case  of  Preston  v.  Smith,  156  III.  359,  Smith 
having  sued  Preston  for  the  amount  due  for  two  years' 
royalties  under  the  contract.  The  appellant  claims  that 
the  decision  in  that  case  bars  the  appellee  from  insisting 
upon  the  defenses  sought  to  be  set  up  in  this  action. 
But  the  questions  in  that  case  were  different  from  those 
presented  here.     There  it  was  held  merely  that  Preston 
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was  bound  to  pay  Smith  $450  per  annum  for  the  two 
.years  during  which  Preston,  before  his  death,  had  failed 
to  pay,  even  though  he  did  not  manufacture  or  sell  any 
goods  under  the  patent,  and  that  the  privilege  given 
Smith  of  canceling  the  contract  on  certain  conditions 
did  not  make  it  an  option  contract,  and  therefore  void 
under  the  statute.  The  expression  used  in  the  opinion, 
that  "under  the  contract  involved  the  sale  and  purchase 
were  both  absolute  and  complete,"  must  be  interpreted 
in  that  connection,  as  is  shown  further  by  the  reasoning 
in  the  opinion  on  this  point.  It  was  also  there  said  that 
this  was  an  executed  agreement  completely  performed, 
and  that  a  recovery  cpjild  be  had  on  the  common  counts. 
This  must  also  be  read  in  the  light  of  the  facts  in  that 
case.  So  far  as  the  two  years'  duration  of  the  contract 
there  involved  was  concerned,  the  contract  was  executed, 
and  nothing  remained  to  be  done  but  to  pay  what  had 
accrued  under  the  contract. 

Appellant  also  claims  that  this  contract  or  agreement 
was  an  absolute  sale  of  the  patent  right  by  Smith  to 
Preston  &  Co.,  to  be  paid  for  in  installments  of  at  least 
$450  a  year,  as  long  as  the  patent  right  lasted.  Of  course, 
if  this  be  so,  the  estate  w^ould  be  liable  for  the  unpaid 
purchase  money.  But  we  cannot  so  construe  the  agree- 
ment. Taking  into  consideration  all  the  terms  of  the 
agreement,  we  think  it  does  not  amount  to  a  sale  of  the 
patent  right  by  appellant  to  Preston  &  Co.,  leaving  no 
interest  whatever  in  the  patent  in  appellant.  On  the 
contrary,  he  expressly  retains  the  right  to  sell  the  ar- 
ticle and  the  right  to  cancel  the  contract  on  certain  con- 
ditions. Besides,  the  payments  to  be  made  are  called 
"royalties"  in  the  agreement,  and  are  such  in  fact,  Pres- 
ton &  Co.  agreeing  that  they  should  be  at  least  $450  per 
annum. 

This  brings  us  to  the  main  question:  Was  this  con- 
tract with  Preston  one  of  a  personal  character,  which 
was  terminated  by  his  death?  That  contracts  of  a  strictly 
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personal  nature  terminate  upon  the  death  of  the  party 
by  whom  the  pergonal  service  is  to  be  performed,  and 
that  in  such  cases  the  executors  or  administrators  are 
not  liable  for  the  performance  of  the  contract,  is  a  well 
settled  rule  of  law.  (1  Parsons  on  Contracts,  *131;  Ad- 
dison on  Contracts,  sec.  396;  Bishop  on  Contracts,  sec. 
600.)  The  only  difficulty  arises  in  deterrainingf  whether 
or  not  a  contract  comes  within  the  rule.  As  said  in  Shultz 
V.  Johnson,  5  B.  Mon.  497,  this  rille  "is  not  defined  and 
limited  in  the  books  with  sudh  precision  as  to  render  it 
always  easy  to  determine  whether  particular  cases  fall 
within  it  or  not."  Any  contract  from  which  it  appeared 
that  it  was  the  intention  of  the  parties  that  the  service 
should  be  performed  by  the  contractor  in  person  alone, 
would  terminate  with  his  death.  {Janin  v.  Browne,  59  Cal. 
44.)  Where  distinctly  personal  considerations  are  at  the 
foundation  of  the  contract,  the  relation  of  the  parties  is 
dissolved  by  the  death  of  him  whose  personal  qualities 
constituted  the  particular  inducement  to  the  contract. 
The  whole  question  in  each  case  is  one  for  construction, 
and  depends  upon  the  intention  of  the  parties.  (Billings* 
Appeal,  106  Pa.  St.  558.)  In  contracts  in  which  perform- 
ance depends  upon  the  continued  existence  of  a  certain 
person  or  thing",  a  condition  is  implied  that  the  impossi- 
bility of  performance  arising  from  the  perishing  of  the 
person  or  thing  shall  excuse  the  performance.  The  im- 
plication arises  in  spite  of  the  unqualified  character  of 
the  promissory  words,  because,  from  the  nature  of  the 
contract,  it  is  apparent  the' parties  contracted  upon  the 
basis  of  the  continued  existence  of  the  particular  person 
or  chattel.  Yej-rington  v.  Greene,  7  R.  I.  589;  84  Am.  Dec. 
578;  Taylor  V.  Caldioell,  3  B.  &  S.  826;  113  E.  C.  L.  826. 

In  Smith  v.  Wilmington  Coal  Mining  and  Manf,  Go,  83  111. 
498,  this  court  said:  "Text  writers,  noting  the  decisions 
on  this  subject,  state  the  law  to  be,  that  when  the  con- 
tract with  the  deceased  is  of  an  executory  nature,  and 
the  personal  representative  can  fairly  and  sufficiently  ex- 
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ecute  all  that  deceased  could  have  'done,  he  may  do  so, 
and  enforce  the  contract.  (1  Parsons  on  Contracts, — 
6th  ed. — p.  *131.)  Common  law  authorities  sustaining  the 
doctrine  are:  Saboni  v.  Kirkman,  1  M.  &  W.  418;  Wentworth 
V.  Cook,  10  A.  &  E.  42.  Exceptional  cases  are,  when  the 
contract  is  of  a  personal  character,  or  requires,  in  its 
execution,  the  exercise  of  peculiar  skill  or  taste." 

In  Marvel  v.  Phillips,  162  Mass.  399,  the  plaintiff,  having 
invented  an  improvement  in  conveyors  and  an  improved 
elevator,  assigned  his  invention  to  Phillips,  the  defend- 
ant's testator,  taking  from  him  an  agreement  in  writing, 
by  which  Phillips  agreed  to  manage  the  business  for  the 
joint  benefit  of  both,  to  advance  all  funds  requisite,  and 
"to  use  all  reasonable  efforts  to  increase  and  supply  the 
demand  for  the  Marvel  elevator  and  conveyor, — that  is, 
to  do  all  things  which  a  wise  and  energetic  owner  of  said 
patents,  with  ample  financial  ability,  ought  to  do,"  and 
in  a  later  clause  bound  himself  and  his  legal  representa- 
tives to  Marvel  and  his  legal  representatives.  The  court 
held  that  the  agreement  was  discharged  by  the  death  of 
Phillips,  saying;  "The  chief  undertakings  were  personal 
in  their  character.  He  was  to  endeavor  to  create  a  profit- 
able business  under  the  patents,  and  to  manage  it,  to  ad- 
vance funds,  for  the  repayment  of  which  he  was  to  look 
solely  to  the  business,  to  use  all  reasonable  efforts  to  in- 
crease and  supply  the  demand  for  the  elevator  and  con- 
veyor, and  to  do  all  things  which  a  wise  and  energetic 
owner  of  said  patents,  with  ample  financial  ability,  ought 
to  do.  This  implies  personal  skill,  attention,  and  ability 
of  a  high  order.  *  *  *  The  different  parts  of  the  agree- 
ment are  not  separable.  *  *  *  a  contract  to  render 
such  services  and  to  perform  such  duties  is  subject  to  the 
implied  condition  that  the  party  shall  be  alive  and  well 
enough  in  health  to  perform  it.  Death,  or  a  disability 
which  renders  performance  impossible,  discharges  the 
contract.  Neither  Phillips  nor  his  estate  is  bound  to  fur- 
nish a  substitute,  nor  is  the  plaintiff  bound  to  accept  one." 
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See,  also,  Home  Sewing  Machine  Go,  v.  Bosensteel,  24  Fed. 
Rep.  583. 

In  Oliver  v.  Rumford  Chemical  Works,  109  U.  S.  81,  there 
was  an  agreement  by  Morgan,  for  the  use  of  whose  ad- 
ministratrix this  suit  was  brought  by  the  Rumford  Chem- 
ical Works,  that  he  would  manufacture  their  self-raising 
flour,  and  that  he  would  use  all  his  business  tact  and  skill, 
and  all  other  means  necessary,  to  introduce  and  sell  the 
same,  and  to  make  the  sale  thereof  as  large  as  in  any 
way  possible  during  the  continuance  of  his  license,  and 
in  case  he  failed  to  perform  his  covenants  the  Rumford 
Chemical  Works  reserved  the  right  to  revoke  the  license 
and  terminate  the  agreement.  Morgan  died  soon  after. 
Mr.  Justice  Blatchford,  in  delivering  the  opinion  of  the 
court,  said:  "The  right  is  granted  to  Morgan  alone, — to 
him  personally, — with  an  agreement  by  him  that  he  will 
enter  on  the  manufacture  of  thfe  self-raising  flour,  and 
that  he  will  use  all  his  business  tact  and  skill  to  intro- 
duce and  sell  the  flour.  It  is  iipparent  that  licenses  of 
this  character  must  have  been  granted  to  such  individ- 
uals as  the  grantor  chose  to  select  because  of  their  per- 
sonal ability  or  qualifications  to  make  or  furnish  a  market 
for  the  self-raising  flour,  and  thus  for  the  acid,  all  of 
which  was  to  be  purchased  from  the  grantor.  The  license 
was  made  revocable  by  the  grantor  on  the  failure  of  Mor- 
gan to  perform  his  covenants  and  agreements.  We  have 
not  overlooked  the  fact  that  the  privilege  granted  to  Mor- 
gan was  to  continue  for  five  years.  This  means  no  more 
than  that  he  was  to  have  it  for  five  years,  if  he  should 
live  so  long  and  if  the  patent  should  not  have  expired. 
But  it  cannot  have  the  effect  to  impart  assignability  to 
the  privilege,  or  to  prolong  its  duration  beyond  that  of 
his  life." 

In  this  case  it  was  "mutually  agreed  that  E.  B.  Pres- 
ton &  Co.  shall  push  the  sale  of  this  swivel  by  advertis- 
ing, exhibiting  and  soliciting  trade  by  their  traveling 
salesmen  or  other  employees;  shall  keep  at  all  times  in 
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stock  such  quantities  as  will  supply  the  market  for  de- 
mand, and  to  use  their  best  efforts  to  create  a  large  de- 
mand and  a  heavy  sale  of  this  article."  Appellant  knew, 
when  he  signed  this  contract,  that  Preston  was  the  whole 
firm,  and  he  therefore  contracted  with  Preston  under  the 
name  and  style  of  E.  B.  Preston  &  Co.,  and  all  the  cove- 
nants and  agreements  in  the  contract  were  made  with 
Preston  alone,  although,  in  referring  to  him,  the  plural 
pronoun  is  used,  as  grammatical  usage  required,  its  an- 
tecedent being  "E.  B.  Preston  &  Co."  No  inferences  can 
be  drawn  from  such  use  of  the  pronoun.  Preston  agreed 
to  use  his  best  efforts  to  create  a  large  demand  and  a 
heavy  sale  of  this  article.  No  difference  is  perceived  be- 
tween this  obligation  and  the  ones  assumed  in  the  cases 
cited  above,  and  this  cannot  be  held  to  be  such  a  contract 
that  an  executor  would  be  bound  to  carry  out.  Neither 
does  the  election  of  appellant  to  rely  only  on  the  clause 
stipulating  that  the  royalties  should  amount  to  at  least 
$450  annually,  alter  the  case.  The  contract  is  not  sever- 
able. All  its  parts  must  be  construed  together,  and  the 
evident  intention  of  the  parties  was,  that  Preston's  "best 
efforts"  would  or  should  create  such  a  "large  demand  and 
heavy  sale  of  this  article"  that  the  royalties  on  its  sale 
would  amount  to  ?450  annually,  as  a  minimum.  It  would 
be  unreasonable  to  hold  that  Preston's  executors  should 
be  bound  to  continue  his  business  for  more  than  ten  years 
in  order  to  carry  out  this  contract.  It  is  well  settled  that 
executors  are  not  authorized  to  continue  the  business  of 
their  testator  unless  it  clearly  appears  from  the  will  that 
such  is  his  intention,  and  if  they  do  so  without  authority 
they  do  it  at  their  own  risk.  The  will  of  E.  B.  Preston 
will  not  bear  such  construction.  All  the  expressions  used 
in  it  would  be  entirely  proper  and  applicable  in  the  will 
of  any  person  possessed  of  large  property,  and  impose 
no  other  duty  on  the  trustees  than  to  properly  care  for 
the  property.  The  contract  having  been  determined  by 
the  death  of  Preston,  such  event  fixed  the  time  to  which 


Digiti 


zed  by  Google 


D«f.  '97.]      ViERLiNG  V.  Iroquois  Furnace  Co.  189 

he  was  bound  to  pay,  and  his  executors  would  not  be 
liable  under  it  beyond  such  date. 

There  are  some  other  questions  raised  by  appellant, 
but  as  they  were  not  submitted  to  the  trial  court  by  any 
of  the  propositions  asked  to  be  held  as  law,  nor  raised  in 
the  Appellate  Court,  they  come  too  late  here. 

The  judg-ment  of  the  Appellate  Court  is  afiSrmed. 

Judgment  affirmed. 


ViERLiNG,  McDowell  &  Co. 

V. 

The  Iroquois  Furnace  Company. 

Opinion  filed  November  8^  1S97— Rehearing  denied  Decem^jer  2S,  1807. 

1.  Contracts — whether  an  offer  was  accepted  is  a  question  of  fact. 
Whether  there  was  an  acceptance  of  an  offer,  so  as  to  constitute 
a  contract,  is  a  question  of  fact  to  be  determined  by  the  jury. 

2.  Instructions — instruction  suhmittiiig  to  jui-y  whether  contract  was 
entered  into  is  pro})er.  An  instruction  which  submits  to  the  jury  the 
question  whether  a  contract  had  been  entered  into  is  proper,  and 
is  not  a  violation  of  the  rule  that  the  construction  of  a  contract  is 
for  the  court. 

3.  Evidence — terms  of  contract  evidenced  by  "sales  memoranda"  can 
not  fjc  varied  by  parol,  A  contract  to  purchase  a  quantity  of  iron, 
evidenced  by  "sales  memoranda"  containing  no  guaranty  nor  war- 
ranty as  to  quality,  but  showing  that  the  sales  were  by  sample,  can 
not  be  varied  by  parol  evidence  that  the  salesman  guaranteed  the 
iron  to  be  of  a  certain  quality'. 

Vierlingf  McDowell  d-  Co.  v.  Iroquois  Co,  68  111.  App.  643,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  tliat  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Richard  S.  Tuthill, 
Judge,  presiding. 

Maher  &  Gilbert,  for  appellant. 

McMuRDY  &  Job,  for  appellee. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Appellee  brought  an  action  of  assumpsit  against  ap- 
pellant, in  the  circuit  court  of  Cook  county,  for  refusing 
to  receive  and  pay  for  certain  pig  iron  according  to  the 
terms  of  three  alleged  contracts  of  sale.  A  trial  by  jury 
resulted  in  a  verdict  for  the  plaintiff  for  $3484.01,  on 
which  the  court  allowed  interest  from  the  date  of  the 
verdict  and  gave  judgment  for  $3505.76.  Prom  a  judg- 
ment of  affirmance  in  the  Appellate  Court  this  appeal  is 
prosecuted. 

Plaintiff  below  claimed  that  it  sold  and  agreed  to 
deliver  to  the  defendant  1500  tons  of  iron  at  an  agreed 
price,  and  had  offered  to  deliver  it  in  conformity  with  its 
agreements,  but  defendant  wrongfully  and  without  law- 
ful excuse  refused  to  receive  687  tons  thereof  or  to  pay 
therefor,  to  the  damage  of  plaintiff  of  the  difference  be- 
tween the  contract  price  and  market  price  of  the  iron. 
The  defendant  denied  that  it  agreed  to  purchase  the  al- 
leged number  of  tons,  or  that  the  plaintiff  delivered  or 
offered  to  deliver  to  it  iron  of  the  quality  contracted  for. 
The  jury  found  both  these  controverted  facts  in  favor  of 
the  plaintiff,  and  by  the  judgment  of  affirmance  in  the 
Appellate  Court  they  are  conclusively  settled  adversely 
to  appellant. 

On  the  assignment  of  errors  of  law  it  is  first  contended 
that  the  circuit  court  erred  in  refusing  to  instruct  the 
jury  that  a  paper  offered  in  evidence  by  the  plaintiff, 
dated  January,  1892,  called  "the  contract  for  Omaha  iron," 
was  not  accepted  by  the  defendant,  and  that  the  plaintiff 
could  not  recover  any  damages  whatever  for  a  refusal  to 
take  iron  on  that  contract.  Whether  or  not  the  contract 
named  in  the  instruction  was  accepted  by  the  defendant 
was  a  question  of  fact,  and  the  court  could  not  properly 
take  it  from  the  jury  by  an  instruction  like  the  one  asked. 
Under  our  statute  trial  courts  can  only  instruct  the  jury 
on  matters  of  law,  leaving  them  to  find  the  facts. 
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The  contention  that  the  instruction  should  have  been 
given,  on  the  theory  that  the  testimony  offered  to  prove 
acceptance  of  the  contract  was  incompetent,  is  without 
force.  The  competency  of  such  testimony  could  not  be 
raised  by  a  g"eneral  instruction  of  this  character. 

Neither  do  we  think  the  court  erred  in  admitting  the 
evidence  objected  to,  consisting  of  the  following  letter: 

'^Jroquois  Furnace  Company:  ''Dccemher  23,  1891, 

* 'Gentlemen — Noting  your»  of  November  23,  one  car  soft  iron 
duly  received,  with  proper  trial  as  agreed  upon.  In  accordance 
with  agreement  we  can  use  and  will  require  both  irons.  Kindly 
send  proper  sales  memorandum,  as  we  have  mislaid  the  original. 
Both  irons  tried  we  have  found  satisfactory. 

ViERLiNO,  McDowell  &  Co." 

It  is  said  the  witness  Foster  was  permitted,  over  the 
objection  of  counsel  for  defendant,  to  testify  that  this 
letter  was  an  acceptance  of  the  Omaha  contract.  We  do 
not  so  understand  his  testimony.  The  letter  was  before 
the  jury,  and  the  question  as  to  whether  it  was  in  fact  an 
acceptance  was  for  them,  under  proper  instructions. 

It  is  again  insisted  that  the  court  erred  in  giving  in- 
struction No.  2,  on  behalf  of  the  plaintiff.  It  seems  to  be 
thought  the  instruction  violates  the  well  known  rule  that 
the  interpretation  and  construction  of  written  contracts 
is  for  the  court  and  not  for  the  jury,  but  wherein  it  does 
so  is  not  suggested  or  pointed  out.  As  we  understand  its 
purport,  it  did  no  more  than  submit  to  the  jury  the  ques- 
tion whether  a  contract  was  entered  into,  and  in  no  way 
directed  them  to  construe  or  determine  the  force  and 
effect  of  it. 

Another  alleged  error  is  the  exclusion  of  testimony 
offered  by  defendant  for  the  purpose  of  proving  that  an 
a^ent  of  plaintiff,  who  negotiated  the  vsales,  guaranteed 
the  iron  sold  to  be  equal  to  the  best  Ohio  Valley  iron, 
and  that  he  was  authorized  by  the  president  of  plaintiff 
company  to  make  such  guaranty.  The  sales  were  made 
\>y  what  are  called  "sales  memoranda,"  sent  by  plaintiff 
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to  defendant  and  accepted  by  it.  The  agreements  of  the 
parties  must  therefore  be  treated  as  contracts  in  writing. 
They  contain  no  guaranty  or  warranty  as  to  quality. 
They  show  the  sales  to  have  been  by  sample.  Clearly 
their  conditions  and  provisions  could  not  be  varied  by 
parol.  The  only  question  as  to  quality  which  could  be 
properly  raised  by  the  defendant  was,  whether  or  not  the 
iron  furnished  or  offered  was  up  to  the  samples.  The  of- 
fered evidence  was  therefore  incompetent,  independently 
of  the  time  or  manner  of  offering  it.  Moreover,  the  jury 
were  required,  at  the  defendant's  own  request,  to  find 
specially,  first,  whether  the  agent  was  authorized  by 
Eagle,  the  president  of  the  plaintiff  company,  to  make 
representations  as  to  the  quality  of  the  iron;  and  second, 
did  such  agent  represent  that  the  quality  should  be  equal 
to  the  best  Ohio  Valley  iron;  and  they  found  both  facts 
in  favor  of  the  defendant.  It  was,  therefore,  in  no  way 
injuriously  affected  by  the  exclusion  of  the  offered  testi- 
mony, even  if  it  had  been  competent.  Under  these  special 
findings  the  question  would  be,  are  they  so  inconsistent 
with  the  general  verdict  as  that  the  latter  could  not  be 
sustained? — which  question  is  neither  raised  nor  dis- 
cussed, for  the  reason,  doubtless,  that  the  evidence  at 
least  tended  to  show  that  the  iron  delivered  and  offered 
was  equal  to  the  quality  represented.  At  the  request  of 
the  defendant  the  jury  were  also  instructed  to  say  whether 
the  iron  furnished  after  the  sample  cars  equaled  in  grade 
and  quality  the  iron  in  the  sample  cars,  and  answered 
that  question  in  the  affirmative. 

Another  ground  of  reversal  urged  is,  that  interest  was 
improperly  allowed.  It  is  said  this  point  might  have 
been  raised  under  the  contention  that  the  court  gave  im- 
proper instructions;  but  no  errors  in  the  instructions  in 
that  regard  are  pointed  out,  the  sole  contention  being 
that  the  evidence  did  not  justify  the  allowance  of  inter- 
est to  the  date  of  the  verdict.  Under  our  statute  (Rev. 
Stat.  sec.  2,  chap.  74,)  interest  is  recoverable  at  the  rate 
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of  five  per  cent  per  annum  on  money  withheld  by  unrea- 
sonable and  vexatious  delay.  Whether  there  was  such 
delay  in  this  case  was  a  controverted  question  of  fact, 
and  is  not  open  to  discussion  here.  McLaughlin  v.  IlindSj 
151  111.  403. 

The  li^eneral  verdict  of  the  jury  and  the  judgment  of 
the  circuit  court  inevitably  followed  from  the  special 
findings  rendered  at  the  defendant's  own  refc[uest,  and 
the  judgment  of  affirmance  in  the  Appellate  Court  was 
clearly  right.  JudymentaJKrmed. 


Opinion  filed  November  5,  1897, 


Emeline  Bartmess  et  al. 

170      193 
V.  187    ^577| 

Torrence  I.  P'uLLER  et  al  ino     m 

201  180 
|201  >182 
no      193 

1.  Evidence— adrancewjc»t  cannot  he  created  hy  parol  evidence,    Un-  '^^ 
der  section  7  of  the  act  on  descent  (Rev.  Stat.  1874,  p.  418,)  an  ad- 
vancement cannot  be  established  by  parol  evidence,  but,  on  the 
contrary,  "the  gift  or  grant  must  be  expressed  in  writing  as  an  ad- 
vancement, or  charged  in  writing  by  the  Intestate,  or  acknowledged 

in  writing"  by  the  donee  or  grantee.' 

2.  Same— toAen  cross-bill  imist  be  dismissed  on  account  of  variance.  A 
cross-bill  in  partition  proceedings,  alleging  that  the  plaintiflfs  had 
already  received  their  full  share  of  the  property  under  deeds  in  the 
nature  of  advancements,  which  they  bud  accepted  under  an  express 
agreement  to  release  all  further  claims,  must  be  dismissed  where 
the  evidence  fails  to  show  any  agreement,  and  tends  to  establish 
the  advancements  by  oral  evidence  alone. 

Writ  op  Error  to  the  Circuit  Court  of  Crawford 
county;  the  Hon.  S.  Z.  Landes,  Judg^e,  presiding. 

Daniel  Fuller  died  intestate  on  February  26, 1895,  leav- 
ing no  widow,  but  leaving,  as  his  only  heirs-at-law,  five 
children,  to- wit:  two  sons.  Nelson  R.  Fuller  and  Torrence 
I.  Puller,  and  three  daughters,  Rebecca  Chiddix,  Eme- 
line Bartmess  and  Lydia  A.  Shaw.    Prior  to  his  death  he 
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owned  one  hundred  acres  of  land  in  Crawford  county.  On 
February  22, 1894,  he  executed  a  conveyance  of  an  undi- 
vided one-fifth  interest  therein  to  his  son,  Nelson  R.  Pul- 
ler. On  February  26,  1894,  Nelson  R.  Fuller  conveyed  this 
undivided  one-fifth  interest  to  his  brother,  Torrence  I. 
Fuller.  The  deed  from  Daniel  Fuller  to  Nelson  R.  Fuller 
contained  these  words:  **3e  it  known  that  this  deed  does 
not  take  effect  till  my  death.  I  retain  control  and  pos- 
session of  said  lands  until  my  death."  Because  of  these 
words  ip  the  deed,  or  for  some  other  reason,  Torrence 
claimed  that  the  deed  from  his  father  to  his  brother.  Nel- 
son, was  defective.  Thereupon,  on  July  28,  1894,  Daniel 
Fuller  executed  a  new  conveyance  to  Torrence  I.  Fuller, 
conveying"  an  undivided  two-fifths  interest.  This  latter 
deed  was  made  for  the  purpose  of  correcting  the  sup- 
posed defect  in  the  former  deed,  and  at  the  same  time 
conveyed  an  additional  one-fifth  interest. 

The  orig-inal  bill  in  this  case  is  a  bill  for  partition,  and 
was  filed  by  Torrence  I.  Fuller  agfainst  his  brother.  Nel- 
son, and  his  three  sisters,  and  one  Jones,  holding  a  mort- 
gage upon  a  part  of  the  property.  The  bill  alleges,  that 
complainant  owns  not  only  an  undivided  two-fifths  inter- 
est, conveyed  to  him  by  his  father  in  his  lifetime,  but  that 
he  also  owns  by  descent  one-fifth  of  the  remaining  three- 
fifths  of  the  premises,  as  heir  of  his  father,  thus  claiming 
to  be  the  owner  of  an  undivided  thirteen  twenty-fifths; 
and  that  his  brother  and  sisters  are  the  owners,  each  of 
an  undivided  three  twenty-fifths,  or  twelve  twenty-fifths 
in  all.  The  answer  of  the  three  daughters  of  Daniel  Pul- 
ler admits  his  death,  and  sets  up,  that  said  deeds  were 
made  in  pursuance  of  an  agreement  between  Daniel  Pul- 
ler and  his  sons.  Nelson  and  Torrence,  by  the  terms  of 
which  the  two  sons  agreed  to  accept,  and  did  accept,  the 
interests  conveyed  to  them  as  their  share  and  portion  of 
said  premises,  in  lieu  of  their  expectanc}''  as  heirs  of  their 
father;  and  that  the  residue  or  remaining  three-fifths 
should  descend  to  the  other  heirs  of  Daniel  Fuller,  free 
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from  all  claims  of  heirship  by  the  two  brothers;  and  that 
the  deeds  were  made  in  reliance  upon  such  agreement. 

The  three  daughters  also  filed  a  cross-bill,  setting  up 
that  Daniel  Fuller  in  his  lifetime  conveyed  to  his  two 
sons,  each  an  undivided  one-fifth  interest,  (Nelson  having 
sold  his  one-fifth  to  his  brother  Torrence,)  aud  that  the 
sons  agreed  with  their  father  to  accept,  and  did  accept, 
each  his  one-fifth  interest,  in  full  of  their  proportionate 
shares  of  the  premises,  and  agreed  to  relinquish  their 
claims  as  heirs  in  the  residue  of  said  premises;  and  that 
Torrence  w^ent  into  possession  on  the  execution  and  de- 
livery of  the  deed  made  on  July  28, 1894,  and  has  remained 
in  possession  and  received  the  rents  and  profits  of  the 
premises.  The  prayer  of  the  cross-bill  is,  that  Nelson 
and  Torrence  be  compelled  to  specifically  perform  the 
ag^reement,  so  made  with  their  father,  and  carry  the  same 
into  effect,  and  to  account  for  the  rents  and  the  profits. 
The  separate  answers  of  the  two  sons  contained  a  gen- 
eral denial  of  the  allegations  of  the  cross-bill. 

The  cause  was  referred  to  a  master  in  chancery  to  take 
the  testimony  in  the  cause;  and  the  master  reported  back 
the  testimony  taken  by  him.  Upon  the  hearing,  the  com- 
plainant introduced  in  evidence  the  three  deeds  above 
described,  and  examined  Torrence  I.  Fuller  with  reference 
to  the  same,  and  then  rested.  The  defendants  to  the  orig- 
inal bill  who  were  complainants  in  the  cross-bill  then 
submitted  the  testimony,  taken  in  their  behalf  before  the 
master.  After  the  introduction  of  the  latter  testimony 
Torrence  L  Fuller,  the  complainant  in  the  original  bill, 
and  Nelson  R.  Fuller,  one  of  the  defendants  thereto,  both 
being  defendants  in  the  cross-bill,  moved  to  dismiss  the 
cross-bill.  This  motion  was  allowed,  and  the  court  en- 
tered a  decree,  dismissing  the  cross-bill,  and  decreeing 
partition  as  prayed  in  the  original  bill.  The  present  writ 
of  error  is  sued  out  for  the  purpose  of  reviewing  the  de- 
cree thus  entered. 
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Bradbury  &  MacHatton,  and  Valmore  Parker, 
for  plaintiffs  in  error. 

Callahan,  Jones  &  Lowe,  for  defendants  in  error. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  contention  of  the  plaintiffs  in  error  in  this  case, 
as  set  out  in  the  cross-bill,  is,  that  Torrence  and  Nelson 
Puller,  by  the  deeds  executed  to  them  by  their  father  in 
his  lifetime,  received  each  a  one-fifth  interest  in  the  one 
hundred  acres  of  land  owned  by  their  father,  which  they 
would  have  received  as  heirs  in  case  of  the  death  of  their 
father  intestate  without  having  made  such  deeds,  in  lieu 
of  their  respective  shares  as  heirs  in  said  premises,  and 
under  an  ag'reement  that  they  would  release  their  inter- 
ests in  the  remaininj^f  three-fifths  thereof.  The  effect  of 
the  decree  below  was  to  give  Torrence  and  Nelson  each 
one-fifth  of  said  three-fifths,  in  addition  to  the  two-fifths 
conveyed  to  them  before  their  father's  death.  The  cross- 
bill proceeds  upon  the  theor}^  not  only  that  the  deeds 
for  the  two-fifths  interest  were  executed  by  the  father 
to  the  sons  as  an  equivalent  for  their  expectant  shares 
in  the  one  hundred  acres,  but  that  there  was  an  actual 
agreement  between  the  father  and  the  two  sons,  that  the 
sons  would  accept,  and  did  accept,  the  interests  con- 
veyed to  them  as  their  share  and  portion  of  said  premises, 
and  in  lieu  of  their  expectancy  therein;  and  that  they 
would  release  and  relinquish  all  further  claim  therein,  so 
that  the  residue,  amounting  to  three-fifths,  should  de- 
scend to  the  plaintiffs  in  error  free  from  any  claim  on 
the  part  of  the  two  sons. 

The  evidence  fails  to  show,  that  there  was  any  such 
agreement  made,  as  is  set  up  by  the  plaintiffs  in  error 
in  their  answer  to  the  original  bill,  and  in  the  cross-bill 
filed  by  them.  The  evidence  tends  to  show,  that  the 
deeds  made  to  the  two  sons  may  have  been  intended  by 
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the  father  as  advancements  to  them  of  their  shares  in  the 
premises.  The  cross-bill  was  dismissed  on  motion  of  the 
defendants  in  error,  upon  the  ground  that  the  allegations 
of  the  cross-bill  and  the  proofs  introduced  thereunder  did 
not  agree.  The  allegations  alleged  an  agreement,  and 
the  testimony  tended  to  show  advancements  established 
only  by  oral  admissions.  In  view  of  this  want  of  corre- 
spondence between  the  allegations  and  the  proofs,  the 
cross-bill  was  properly  dismissed.  It  is  well  settled,  that 
a  complainant  must  recover  on  the  case  made  by  his  bill. 
He  cannot  be  permitted  to  state  one  case  in  his  bill,  and 
make  out  a  different  case  by  his  proofs.  Allegations  and 
proofs  must  correspond.  Even  though  a  good  case  may 
appear  in  the  evidence,  yet  if  it  differs  from  the  one 
stated  in  the  bill,  the  bill  will  be  dismissed.  {Adamji  v. 
Gill,  158  111.  190,  and  cases  cited). 

There  was  here  no  legal  advancement  to  the  two  sons, 
because  there  was  no  writing  evidencing  any  such  ad- 
vancement. Section  7  of  chapter  39  of  the  Revised  Stat- 
utes in  regard  to  descent  is  as  follows:  "No  gift  or  grant 
shall  be  deemed  to  have  been  made  in  advancement  un- 
less so  expressed  in  writing,  or  charged  in  writing,  by  the 
intestate,  as  an  advancement,  or  acknowledged  in  writ- 
ing by  the  child  or  other  descendant."  (2  Starr  &  Cur.— - 
2d  ed. — p.  1432).  The  evidence  here  consists  of  proof  of 
oral  statements,  made  by  Daniel  Fuller  and  his  son,  Tor- 
rence  Puller.  It  is  shown  that,  at  various  times,  Daniel 
Puller  stated  that  he  had  given  his  sons  each  one-fifth 
of  the  premises,  and  that  his  daughters  were  to  have  each 
one-fifth  thereof.  Torrence  Fuller  also  stated  at  various 
times,  that  it  was  the  intention  of  his  father  that  each  of 
the  children  should  have  one-fifth  of  the  premises.  But 
we  have  held,  that  an  advancement  cannot  be  established 
by  evidence  of  this  character.  Under  section  7,  as  above 
quoted,  an  advancement  "cannot  be  created  by  parol  dec- 
larations or  statements;  but,  on  the  other  hand,  in  order 
to  create  a  valid  advancement,  the  gift  or  grant  must  be 
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expressed  in  writing"  as  an  advancement,  or  charged  in 
writing"  by  the  intestate,  or  acknowledged  in  writing"  by 
the  child  or  other  descendant.  This  is  the  plain  provi- 
sion of  the  statute  and  it  cannot  be  disregarded."  {Wil- 
kinson V.  TJiomas,  128  111.  363).  None  of  the  deeds  above 
referred  to  disclose  upon  their  faces  anything  to  indicate, 
that  the  interests  conveyed  were  intended  as  advance- 
ments. They  contain  no  allusion  to  advancements,  and 
it  is  not  claimed  that  there  was  any  other  instrument  or 
writing  than  these  deeds,  establishing  any  charge  by  the 
intestate,  or  acknowledgment  by  either  of  the  defend- 
ants in  error  as  an  advancement.  Tho^^same  kind  of  testi- 
mony, consisting  of  admissions  and  ofal  declarations,  was 
held  to  be  insufficient  to  establish  an  advancement  in  the 
case  of  Long  v.  Long,  118  111.  638.  But  it  is  contended  by 
plaintiffs  in  error,  that,  although  the  testimony  was  not 
sufficient  to  establish  an  advancement  by  the  intestate 
withinthe  statutory  meaning  of  that  term,  yet  that  there 
was  a  parol  agreement  on  the  part  of  defendants  in  error 
to  release  their  interests  in  the  remaining  three-fifths  of 
the  premises,  and  to  accept  the  interests  conveyed  to 
them  in  full  of  their  shares  as  heirs  in  said  premises.  The 
case  of  Oalbraith  v.  McLain,  84  111.  379,  is  relied  upon  as 
sustaining  the  view,  that  a  court  of  equity  will  enforce 
such  a  parol  agreement,  as  is  here  set  up  in  the  cross-bill. 
In  Galhraith  v.  McLain,  supra,  it  was  held,  that,  where  a 
father  executes  a  deed  for  a  tract  of  land  to  one  child, 
who  accepts  and  takes  possession  of  the  same  upon  the 
express  understanding  and  agreement,  that  it  is  in  lieu  of 
all  claims  such  child  may  have  in  or  to  the  residue  of  his 
father's  estate  upon  his  death,  and  that  such  child  will 
release  to  the  other  children  all  his  claim  in  expectancy 
to  the  residue  of  the  estate,  such  contract  is  legal  and 
binding,  and  will  be  enforced  in  equity.  The  trouble  with 
the  case  made  by  the  plaintiffs  in  error  is,  that  they  do 
not  establish  any  such  agreement  as  is  here  described. 
Their  cross-bill  is  a  bill  for  the  specific  performance  of 
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an  agreement.  It  is  well  settled,  that,  where  such  a  bill 
is  filed,  the  contract  sought  to  be  enforced  "must  be  clear, 
certain  and  unambiguous  in  its  terms,  and  must  be  either 
admitted  by  the  pleadings  or  proved  with  a  reasonable  de- 
gree of  certainty."  {Long  v.  Long^  supra).  It  was  distinctly 
held  in  Long  v.  Long,  supra,  that  testimony,  showing  ad- 
missions of  the  grantee  in  a  deed,  that  he  had  received 
the  interest  therein  described  as  his  share  of  an  estate, 
does  not  establish  such  an  agreement  as  is  described  in 
the  cross-bill.  , 

We  are  inclined  to  agree  with  plaintiffs  in  error,  that 
Daniel  Puller  intended  to  convey  to  his  sons  the  shares, 
which  they  would  receive  as  his  heirs-at-law  at  his  death 
in  the  premises  in  question,  and  that  they  were  not  to  re- 
ceive any  further  interest  therein  after  his  death,  but,  how- 
ever much  we  may  be  dissatisfied  with  the  result  which 
has  been  reached  in  this  case,  we  are  obliged  to  enforce 
the  law  as  we  find  it.  The  language  used  in  Long  v.  Long^ 
supra,  upon  this  subject  is  applicable  here.  In  that  case 
we  said  (p.  649):  "If  the  section  of  the  statute  relating  to 
advancements,  above  cited,  was  out  of  the  way,  *  ♦  ♦ 
appellants,  in  our  judgment,  would  have  a  much  stronger 
case  than  the}'-  now  have.  But  the  statute  is  not  out  of 
the  way,  and  cannot  be  dispensed  with,  although  it  may 
result  in  defeating  William  Long's  intentions  in  the  par- 
tial distribution  of  his  property  among  his  descendants 
before  his  death.  The  law  must  be  administered  as  we 
find  it.  An  advancement,  which  is  not  evidenced  in  the 
manner  required  by  the  statute,  is,  in  legal  effect,  no  ad- 
vancement at  all,  however  clearly  it  may  appear  it  was 
so  intended." 

For  the  reasons  here  stated,  the  decree  of  the  circuit 
court  is  affirmed.  ^^^^.^  „^^^^ 
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The  Illinois  Steel  Company 

V, 

John  Mann. 

Opinion  filed  November  8, 1897 — Rehearing  denied  December  Sly  1897. 

1.  Master  and  servant — servant  discovering  defects  in  appliances 
or  danger  in  his  surroundings  should  notify  the  master,  A  servant,  upon 
discovering  defects  in  the  machinery  or  appliances  with  which  he 
works  or  danger  in  his  surroundings,  should  notify  the  master  of 
such  danger  or  defects. 

2.  Same— tipon  master^ s  promise  to  repair^  servant  may  remain  in  ser- 
vice a  reasonable  time.  Where  the  master,  upon  heing  notified  by  his 
servant  of  defects  in  machinery  or  appliances  or  danger  in  the 
surroundings  of  the  servant  which  increase  the  hazard  of  the  lat- 
ter's  employment,  promises  to  repair  the  defects  or  remove  the 
danger,  the  servant  may  remain  in  the  service  a  reasonable  time 
without  thereby  assuming  the  increased  risk, 

3.  Same— /i7W6  ichich  servant  may  remain  is  a  reasonable  time  for  the 
master  to  fulfill  his  promise.  The  reasonable  time  for  which  a  servant 
is  entitled  to  remain  in  service  after  his  master's  promise  to  re- 
pair defects  or  remedy  dangerous  surroundings,  is  such  time  as 
would  be  reasonably  sufficient  for  the  master  to  fulfill  his  promise. 
(Carter,  Magruder  and  Boggs,  JJ.,  dissenting.) 

4.  Same— ntte  that  servant  may  rely  on  master^ s  promise  to  repair  is 
not  applicable  to  aU  cases.  The  rule  that  a  servant  may  remain  in 
service  a  reasonable  time  relying  upon  his  master's  promise  to  re- 
pair defects,  does  not  apply  where  the  servant  is  performing  ordi- 
nary labor  not  requiring  intricate  machinery  and  appliances,  and 
has  an  equal  knowledge  with  the  master  of  all  existing  defects. 

Illiyiois  Steel  Co.  v.  J/a/m,  67  111.  App.  66,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Prank  Baker,  Judge, 
presiding. 

This  was  an  action  for  personal  injuries,  brought  by 
John  Mann,  an  employee  of  the  Illinois  Steel  Company, 
in  the  circuit  court  of  Cook  county,  against  the  corpora- 
tion which  employed  him,  to  recover  for  injuries  alleg-ed 
to  have  been  received  by  him  while  in  the  employ  of  the 
defendant,  in  its  rolling  mills,  about  November,  1892. 
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The  plaintiff  was,  and  had  been  for  about  twenty-six 
years,  in  the  employ  of  the  defendant  in  the  capacity  of 
a  heater,  his  duties  being  to  place  steel  ingots  into  a  fur- 
nace, turning  them  with  an  iron  bar  nine  or  ten  feet  long, 
known  as  a  "paddle,"  and  finally  taking  them  from  the 
furnace  when  the  process  of  heating  was  finished.  The 
paddle,  which  grows  hot  while  in  use,  is  cooled  in  a  long 
water  trough,  known  as  a  "bosh."  Ordinarily  the  heater 
has  a  helper,  who  assists  him  in  taking  the  paddle  out 
of  the  bosh  and  putting  it  into  the  furnace.  Plaintiff 
had  such  a  helper,  but  either  on  account  of  his  inexperi- 
ence, or  a  dislike  of  the  plaintiff  towards  him,  or  for  some 
other  reason  immaterial,  Mann,  on  the  day  in  question, 
attempted  to  perform  his  duties  without  the  assistance 
of  this  helper.  The  floor  in  front  of  the  furnace  where  he 
was  required  to  work  was  made  of  cast-iron  plates,  one 
inch  in  thickness  and  about  twenty-six  by  twenty  inches 
in  size.  These  plates,  when  first  put  down,  are  straight 
and  level,  but  in  a  short  time,  from  exposure  to  the  great 
heat  of  the  furnace  above  and  through  counter  exposure 
to  dampness  of  the  ground  beneath,  become  warped,  so 
that  they  are  higher  in  some  places  than  others.  Such 
was  the  condition  of  the  iron  floor  in  front  of  the  furnace 
where  plaintiff  was  required  to  do  his  work,  and  also 
around  the  bosh  or  trough  where  the  paddle  was  cooled. 
These  higher  places,  from  more  frequent  contact  of  those 
using  the  floor,  become  very  smooth, — as  the  evidence 
shows,  "smooth  as  glass."  The  floor  around  the  bosh  was 
more  particularly  subjected  to  the  exposure  of  the  damp- 
ness underneath,  from  the  fact  that  water  was  frequently 
thrown  from  this  trough  upon  the  floor  as  the  paddle 
was  pulled  out  of  the  bosh.  The  record  shows  the  floor 
at  that  place  was  most  of  the  time  wet  from  this  cause. 
The  plaintiff,  while  attempting,  without  the  assistance 
of  his  helper,  to  pull  the  paddle  out  of  the  bosh,  and 
while  walking  backward  over  the  iron  plates,  slipped 
on  one  of  the  smooth  places  of  the  floor  and  fell,  receiv- 
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ingthe  injuries  complained  of.  His  own  statement  as  to 
this  injury  is  as  follows: 

"I  had  just  about  completed  pulling  the  paddle  out 
of  the  bosh,  when,  just  at  the  instant  I  stopped,  I  pulled 
the  paddle  like  this  and  went  to  lay  it  on  the  rail,  and 
my  feet  went  out  like  that.  I  stopped  walking,  and  as 
I  stood  there  tried  to  i)ull  the  paddle  back  and  my  feet 
went  out. 

Q.  "And  very  likely  it  was  the  pull  that  you  gave  the 
paddle  that  started  your  feet,  was  it  not? 

A.  **Well,  I  don't  know  about  that;  I  don't  know  about 
that;  that  I  couldn't  say.  I  know  I  fell  and  the  paddle 
fell  on  me.     I  know  both  my  feet  went  out  at  once." 

It  appears  from  the  record  in  this  case  that  the  un- 
even, smooth  and  slippery  condition  of  the  floor  had  ex- 
isted for  at  least  a  year  prior  to  this  accident,  and  the 
condition  was  fully  known  to  the  plaintiff.  He  had  on 
several  occasions  during  the  year  notified  .his  foreman 
of  the  dangerous  condition  of  this  floor,  and,  while  it  is 
not  disputed  he  was  fully  aware  of  such  dangerous  con- 
dition, it  is  urged  the  defendant  had  promised  to  repair 
the  floor,  and  relying  upon  this  promise  the  plaintiff  had 
continued  in  its  employ. 

A  jury  in  the  circuit  court  of  Cook  county  rendered 
judgment  in  favor  of  the  plaintiff  for  th^  sum  of  $5000. 
This  judgment  was  by  the  Appellate  Court  for  the  First 
District  affirmed,  and,  on  appeal,  comes  to  this  court. 

E.  Parmalee  Puenttce,  for  appellant: 
A  promise  to  repair  does  not  relieve  an  employee  from 
the  assumption  of  hazard,  where  the  danger  arises  from 
the  ordinary  use  of  familiar  agencies.  District  of  Columbia, 
V.  McElligot,  117  U.  S.  621;  Bailey  on  Master's  Liability, 
209-211;  Marsh  v.  Chickenng,  101  N.  Y.  400;  Corcoran  v.  Gas 
Light  Co.  81  Wis.  193;  Gowoi  v.  Ilarley,  56  Fed.  Rep.  974; 
Tuttle  V.  nailway  Co.  122  U.  S.  189;  Ilayden  v.  Manufacturinr/ 
Co.  29  Conn.  548;  Richards  v.  Hough,  53  Mich.  212. 
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If  there  had  been  a  suflBciently  definite  promise,  nev- 
ertheless plaintiff  did  not  rely  upon  it.  He  admits  that 
his  conduct  was  unaffected  by  any  promise.  The  promise, 
then,  cannot  be  the  basis  of  a  recovery.  TcCylor  v.  Felsing^ 
164  III.  331;  2  Thompson  on  Ne^lig^ence,  1148;  Railroad  Co. 
V.  Orr^  84  Ind.  50;  Counsel  v.  Ually  145  Mass.  468;  Railroad 
Co.  V.  Liehe,  17  Col.  280. 

A  servant  has  no  right  to  rely  upon  the  master's 
promise  to  repair,  beyond  a  reasonable  time.  Sivift  it  Co. 
V.  Madden,  165  111.  41;  Taylor  v.  Felsing,  164  id.  331;  Drop 
Forge  Co.  v.VanDam,  149  id.  337;  Brick  Co.  v.  Sobkowiak,  148 
id.  573;  Stafford  v.  Railroad  Co.  114  id.  244;  Furnace  Co.  v. 
Abend,  107  id.  44;  Railroad  Co.  v.Wafson,  114  Ind.  20;  Rail- 
road Co.  V.  Dreio,  59  Tex.  lOj  Stephenson  v.  Duncan,  73  Wis. 
404;  Kroy  v.  Railroad  Co.  32  Iowa,  357;  Greenleafw.  Railroad 
Co.  33  id.  52;  JMnUloxvney  v.  Railroad  Co.  39  id.  615;  Lumley 
V.  Caswell,  47  id.  159;  Way\.  Railroad  Co.  40  id.  341;  Russell 
V.  Tillotson,  140  Mass.  201;  Linch  v.  Sagmore  Manf,  Co.  143 
id.  206;  Hart  v.  May,  144  id.  1H6;  Buzzell  v.  Luconia  Manf.  Co. 
48  Me.  113;  Sweeney  v.  Berlin,  101  N,  Y.  520. 

A  definite  promise  by  the  master  to  repair  defects, 
relied  on  for  a  reasonable  time,  doe^i  not  absolutely  re- 
lieve the  servant  from  the  assumption  of  hazard  as  a 
matter  of  law,  but  raises  a  question  for  the  jury.  Brick 
Co.  V.  Sobkowiak,  148  111.  573;  Counsel  v.  Hall,  145  Mass.  468; 
Beach  on  Cont.  Neg^lig^ence,  sec.  372,  note  3;  District  of  Col- 
umbia v.McElligot,  117  U.  S.  621;  Railroad  Co.  y.  Donnelly, 
70  Tex.  371. 

George  B.  Finch,  for  appellee: 

A  peremptory  instruction  should  only  be  ^iven  when 
the  evidence,  with  all  the  legitimate  and  natural  infer- 
ences to  be  drawn  therefrom,  is  wholly  insufficient  to 
sustain  a  verdict  for  the  plaintiff.  Where  there  is  evi- 
dence tending  to  sustain  the  issues  on  behalf  of  the  plain- 
tiff, the  weight  to  be  given  thereto  must  be  submitted  to 
the  jury.    Railway  Co.  v.  Richards,  152  111.  59;  Furdy  v.  Hall, 
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134  id.  298;  Simmons  v.  Railroad  Co,  110  id.  340;  Pullman  Car 
Co,  V.  Laacky  143  id.  242;  Railway  Co,  v.  Callaghan^  157  id.  406; 
Railway  Co,  v.  Smith,  162  id.  185;  Post  v.  Bank,  159  id.  421. 

If  the  servant  notifies  the  master  of  defects  and  the 
master  promises  to  make  the  needed  repairs,  the  master 
thereby  takes  on  himself  the  responsibility  of  any  acci- 
dent caused  by  such  defect,  happening  within  such  time 
as  the  servant  may  reasonably  rely  on  such  promise. 
Holms  V.  Clark,  6  H.  &  N.  348;  Furnace  Co.  v.  Abend,  107  111. 
44;  Brick  Co,v,  Sobkowiak,  148  id.  573;  Weber  Wagon  Co,  v. 
KeM,  139  id.  644. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

Of  the  assignments  of  error  made  on  this  record  and 
argued  by  appellant  there  is  only  one  proper  for  this 
court  to  consider.  The  question  of  the  negligence  of  ap- 
pellant, and  some  other  questions  argued  by  counsel  for 
appellant,  are  those  of  fact,  which  have  been  settled  by 
the  judgment  of  the  Appellate  Court. 

Error  is  assigned  by  the  ajipellant  on  the  refusal  of 
the  trial  court  to  give  to  the  jury,  on  the  trial  of  this 
cause,  the  following  instruction: 

"The  court  instructs  the  jury  that  an  employee  who 
continues  in  the  service  of  his  employer  after  notice  of  a 
defect  increasing  the  danger  of  the  service,  assumes  the 
risk  as  increased  by  the  defect,  unless  the  master  prom- 
ised to  remedy  the  defect;  and  in  the  event  that  the  mas- 
ter does  so  promise,  the  servant  may,  while  relying  upon 
such  promise,  remain  in  the  service  of  the  master  only 
for  such  a  time  thereafter  as  would  be  reasonably  suffi- 
cient to  enable  the  master  to  remedy  the  defect,  and  that 
if  the  master  does  not,  within  a  reasonable  time  after  such 
promise,  remedy  the  defect,  then  and  in  such  event,  if  the 
servant  continues  still  in  the  employ  of  the  master,  he 
assumes  the  risk  as  increased  by  the  defect;  and  the  court 
therefore  instructs  the  jury,  that  if  they  believe,  from  the 
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evidence  in  this  case,  that  the  standing"  upon  which  the 
plaintiff  worked  while  in  the  employ  of  the  defendant 
was  defective,  that  the  defendant  promised  to  remedy  the 
same  but  failed  to  do  so  within  a  reasonable  time  after 
such  promise,  and  that  the  plaintiff  continued  thereafter 
to  work  for  the  defendant  knowing  that  the  defendant ' 
had  failed  to  remedy  the  defect  within  a  reasonable  time 
after  such  promise,  then  and  in  such  event  the  court  in- 
structs the  jury  that  the  plaintiff  assumed  the  additional 
risk  of  the  defect  in  the  condition  of  the  floor,  and  if 
the  jury  so  finds  they  will  return  their  verdict  for  the 
defendant." 

This  instruction  was  refused  by  the  trial  court,  and  it 
is  practicall}^  admitted  that  no  other  instruction  involv- 
ing* the  same  principle  was  given  to  the  jury,  for  the  rea- 
son, as  counsel  for  appellee  insists,  it  does  not  contain  a 
correct  expression  of  the  law  of  this  State.  It  is  urged  as 
an  objection  to  this  instruction  that  it  would  inform  the 
jury  that  the  servant  may,  while  relying  upon  the  prom- 
ises of  the  master  to  repair  a  defect,  remain  in  the  service 
of  the  master  only  for  such  time  thereafter  as  would  be 
reasonable  and  sufficient  to  enable  the  master  to  remedy 
the  defect,  and  that  if  the  master  does  not,  within  a  rea- 
sonable time  after  such  promise,  remedy  the  defect,  then 
an  d  in  such  event,  if  the  servant  still  continues  in  the  em- 
ploy of  the  master,  he  assumes  the  risk  as  increased  by 
the  defect  of  which  he  himself  had  knowledge.  The  trial 
court  not  only  refused  this  instruction,  but,  by  another 
instruction  requested  by  the  plaintiff,  told  the  jury  that 
if  the  defendant  promised  to  repair  the  defect,  and  he 
was  led  to  believe  and  expect  that  the  floor  would  soon 
be  repaired,  and  that  he  continued  to  remain  in  the  em- 
ployment of  the  defendant  up  to  the  time  he  was  injured, 
irrespective  of  whether  or  not  such  time  was  a  reason- 
able one  in  which  the  defect  might  have  been  remedied, 
the  plaintiff  was  entitled  to  recover. 
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It  is  a  recog^nized  rule  that  it  is  the  duty  of  the  mas- 
ter to  furnish  to  the  servant  reasonably  safe  machinery 
and  appliances  with  which  to  perform  his  work,  but  when 
the  servant  discovers  that  the  service  has  become  more 
dangerous  than  he  anticipated  when  he  entered  the  em- 
ployment of  the  master,  or.  when  he  discovers  defects  in 
the  machinery  or  appliances  which  make  it  unsafe  for 
him  to  longer  continue  in  the  employ  of  the  master,  or 
from  any  other  cause  he  concludes  there  is  danger  in  con- 
tinuing further  in  the  service,  it  is  his  duty  to  notify  the 
master  of  such  danger  or  of  such  defects  in  the  machinery 
or  appliances  connected  with  his  work,  and,  upon  the  mas- 
ter being  notified,  the  servant  has  the  right  to  continue 
in  the  employ  of  the  master  for  a  reasonable  time  await- 
ing the  remedy  of  such  defect.  He  has  the  right  to  rely 
for  a  reasonable  time  ui)on  the  promise  of  the  master  that 
such  defect  in  the  machinery,  appliances  or  other  sur- 
roundings connected  with  his  work  will  be  repaired  and 
the  machinery  made  safe,  and  the  right  to  expect  that 
such  promise  so  made  by  the  master  will  be  fulfilled.  If 
such  expectation  on  the  part  of  the  servant,  however,  is 
not  fulfilled  and  the  defect  remedied  by  the  master  within 
a  reasonable  time,  and  the  servant  has  full  knowledge  of 
the  dangerous  condition  of  his  machinery,  appliances  or 
surroundings,  and  that  he  is  subjected  at  all  times  to 
prospective  injury,  it  is  his  duty  to  quit  the  service  of 
the  master,  and  not  'subject  himself  to  further  danger. 

In  the  case  of  District  of  Columbia  v.  McElligot^  117  U.  S. 
621,  the  cause  arose  out  of  personal  injuries  received  by 
a  laborer  while  at  work  upon  a  bank  of  gravel.  The  evi- 
dence tended  to  show  he  discovered  the  bank  was  in  an 
unsafe  condition  and  asked  the  suj)ervisor  for  a  man  to 
watch  it,  whereupon  he  received  assurance  such  would  be 
done.  No  such  assistance,  however  was  given,  but  the 
laborer  continued  to  work  for  a  half  day  thereafter,  know- 
ing the  danger,  when  the  bank  fell  and  severely  injured 
him.  It  was  held  by  the  court  in  that  case  it  was  the  duty 
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of  the  laborer,  having  knowledg^e  of  the  dangerous  con- 
dition of  the  bank,  to  exercise  diligence  and  care  in  pro- 
tecting" himself,  without  regard  to  any  assurance  which 
he  might  have  received  from  his  employer. 

The  rule  in  the  above  case  is  stronger  than  the  rule 
in  this  State.  As  a  general  rule,  courts  will  consider  that 
the  master  who  employs  a  servant  has  a  better  and  more 
comprehensive  knowledge  of  the  machinery  and  materi- 
als to  be  used  than  the  employee.  The  servant  has  the 
right  to  presume  that  the  materials  and  appliances  which 
are  furnished  to  him  in  the  performance  of  his  duty  are 
sufficient  therefor.  This  rule,  however,  is  not  applicable 
to  all  cases,  and  where  the  servant  has  equal  knowledge 
with  the  master  and  a  full  knowledge  of  all  existing  de- 
fects, and  more  especially  in  the  performance  of  ordinary 
labor  in  which  no  intricate  machinery  is  involved,  the 
rule  is  not  applicable.  In  Marsh  v.  Chiekering,  101  N.  Y. 
400,  this  exception  is  recognized,  and  it  is  said  that  the 
facts  that  a  laborer  using  ordinary  tools  and  appliances 
notified  the  master  of  a  defect  of  which  the  servant  him- 
self had  full  knowledge,  and  asked  it  to  be  remedied,  and 
the  master  promised  so  to  do,  do  not  render  the  master 
responsible.  The  rule  in  this  State  is  more  liberal,  how-, 
ever,  and  permits  the  servant  to  remain  in  the  employ 
of  the  master  for  a  reasonable  time  awaiting  the  remedy 
of  such  defects. 

In  Corcoran  v.  Milwaukee  Gas  Light  *Co.  51  Wis.  191,  the 
plaintiff  had  been  employed  by  the  defendant  in  making 
general  repairs  about  its  building,  and  had  occasionally 
been  required  to  use  a  ladder.  Upon  his  statement  that 
the  ladder  was  not  safe,  the  foreman  had  promised  to 
have  a  safe  ladder  provided.  Relying  upon  such  promise 
the  plaintiff  continued  in  the  employ  of  the  defendant, 
but  the  foreman  failed  to  provide  such  safe  ladder.  The 
plaintiff  was  ordered  b}^  the  foreman  to  ascend  the  ladder 
and  make  certain  repairs,  and,  the  ladder  being  unsafe 
and  the  floor  on  which  it  rested  being  slippery,  the  plain- 
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tiff  was  injured  by  the  falling  of  the  ladder  while  ascend- 
ing it.  The  court  in  that  case  held  no  liability,  saying  it 
has  been  held  by  it  that  in  a  proper  case  the  servant  may 
rely  upon  such  assurance  to  remedy  defects  for  a  reason- 
able time,  but  if  he  remains  in  such  service  after  the  ex- 
piration of  such  reasonable  time  he  is  thereby  deemed  to 
waive  his  objection  and  assume  the  risk.  To  the  same 
effect,  also,  is  Goivan  v.  Harley^  56  Fed.  Rep.  974.  In  that 
case  the  court  says:  "The  rule  that  the  master  is  re- 
sponsible for  damages  resulting"  to  the  servant  from  de- 
fects in  machinery  and  appliances  of  which  the  servant 
has  notified  him  and  which  he  has  promised  to  repair, 
governs  cases  in  which  machinery  or  tools  that  are  used 
in  the  work  are  discovered  to  be  dangerously  defective 
while  in  use,  and  to  cases  in  which  tools  and  machinery- 
are  necessary  for  the  safe  performance  of  the  work.  It 
has  no  application  to  a  case  where  the  service  rendered 
is  simply  manual  labor,  without  tools  and  machinery,  and 
where  no  such  tools  or  appliances  are  necessary  to  the 
performance  of  the  work  with  a  reasonable  degree  of 
safety." 

In  Stephenson  v.  Duncan^  73  Wis.  404,  it  was  held  that 
the  servant  has  the  right  to  abandon  the  service  because 
it  is  dangerous,  but  that  he  may  refrain  for  a  reasonable 
time  from  so  doing  in  consequence  of  assurances  by  the 
master  that  the  danger  shall  be  remedied,  and  he  will 
not  be  held  to  thereby  assume  the  risk.  But  if  he  con- 
tinues in  the  service  for  a  longer  time  than  is  reasonable 
to  allow  for  the  performance  of  the  master's  promise,  he 
will  be  deemed  to  have  waived  his  objection  and  assumed 
the  risk. 

In  the  case  of  Missouri  Furnace  Oo.  v.  Abends  107  111.  44, 
this  court  said  (p.  51):  "It  is  now  uniformly  stated  by  text 
writers,  that  where  the  master,  on  being  notified  by  the 
servant  of  defects  that  render  the  service  he  is  engaged 
to  perform  more  hazardous,  expressly  promises  to  make 
the  needed  repairs,  the  servant  may  continue  in  the  em- 
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ployment  a  reasonable  time  to  permit  the  performance 
of  a  promise  in  that  regard  without  being  guilty  of  negli- 
gence, and  if  any  injury  results  therefrom  he  may  recover, 
unless  when  the  danger  is  so  imminent  that  no  prudent 
person  would  undertake  to  perform  the  service.  *  *  * 
The  doctrine  on  this  subject  rests  on  sound  principle,  and' 
it  will  be  found  to  be  supported  by  English  and  American 
decisions.  The  reason  upon  which  the  rule  is  said  to  rest 
is,  that  the  promise  of  the  master  to  repair  defects  re- 
lieves the  servant  from  the  charge  of  negligence  by  con- 
tinuing in  the  service  after  the  discovery  of  the  extra 
perils  to  which  he  would  be  exposed." 

In  Counsel  v.  Hall,  145  Mass.  468,  the  plaintiff  was  em- 
ployed by  the  defendant  to  take  charge  of  an  engine  and 
boiler,  and  plaintiff  complained  to  defendant  that  the 
glass  water-gauge  of  the  boiler  was  defective  and  dan- 
gerous, and  defendant  promised  to  get  a  new  one.  About 
two  weeks  after,  the  gauge  exploded,  injuring  the  plain- 
tiff. The  court  said:  "If  machinery  upon  which  a  servant 
is  employed  has  become  dangerous,  and  the  servant  has 
complained  of  it  and  has  been  promised  that  it  shall  be 
repaired,  but  is  injured  before  the  defect  is  remedied  and 
while  he  is  reasonably  expecting  the  promise  to  be  per- 
formed, the  promise  is  a  circumstance  to  be  considered 
by  the  jury.  *  *  *  If  the  time  for  the  performance 
has  gone  by  before  the  accident,  and,  as  must  have  been, 
after  the  servant  knows  that  the  repairs  have  not  been 
made,  there  is  very  strong  argument  that  the  servant  is 
no  longer  relying  upon  the  promise  and  has  decided  to 
take  the  risk." 

In  Anderson  Pre-ssed  Brick  Co.  v.  Sobkoioiak,  148  111.  573, 
the  plaintiff  was  engaged  in  taking  clay  from  the  bank. 
He  had  objected  to  go  underneath  on  account  of  the  dan- 
gerous condition  of  the  bank,  and  said  that  if  it  should 
go  down  he  would  be  injured.  One  Keily  was  foreman  in 
charge,  representing  the  defendant,  and  he  insisted  there 
Was  no  danger  and  ordered  the  plaintiff  to  go  underneath 
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and  perform  his  work.  Under  those  circumstances  the 
court,  in  its  opinion,  held  the  plaintiff  was  not  on  the 
same  footing  with  the  master,  and  that  his  primary  duty 
was  obedience,  and  while  he  believed  it  dangerous  to 
go  under  the  bank,  and  protested,  yet  where  the  master 
sought  to  allay  his  fears  and  induce  obedience  to  his 
commands  by  declaring  there  was  no  danger,  the  servant, 
in  such  case,  having  such  fearg  and  relying  upon  such 
assurances,  was  entitled  to  recover.  That  case,  however, 
presents  various  differences  from  the  case  at  bar. 

While  it  is  true  some  cases  hold  the  rule  to  be,  that 
the  servant,  after  having  informed  the  master  of  any  de- 
fects inf  machinery,  tools,  appliances  or  surroundings  of 
his  work,  and  the  master  having  promised  to  repair  and 
make  safe  such  defects,  has  the  right  to  rely  upon  such 
promise  and  continue  in  the  employ  of  the  master  expect- 
ing such  promise  to  be  fulfilled,  yet  the  rule  in  this  State, 
and  also  in  most  other  States,  holds  that  such  expecta- 
tion on  the  part  of  the  servant  may  continue  only  for  a 
time  reasonable  for  such  repairs  to  be  made  or  defects 
remedied,  and  if  not  so  made  within  a  reasonable  time, 
the  servant,  having  full  knowledge  of  such  defects,  will 
be  considered  to  have  waived  the  same  and  subject  him- 
self to  all  the  dangers  incident  thereto.  {Swift  v.  Madden, 
J65  111.  41.)  In  the  case  at  bar,  the  plaintiff  says  he  had 
frequently  gone  to  the  foreman  and  told  him  that  the 
standing  where  he  was  working  was  dangerous,  and  that 
the  foreman  would  make  an  "oflBsh"  reply  of  some  kind 
and  say  he  would  fix  it.  Plaintiff  says  he  spoke  to  the 
foreman  quite  a  number  of  times  during  the  year  prior  to 
this  accident,  the  last  time  being  two  or  three  weeks  be- 
fore the  injury  occurred.  He  also  says,  in  substance,  that 
he  did  not  place  much  reliance  upon  the  foreman's  word, 
but  supposed,  however,  the  floor  would  be  fixed. 

It  is  apparent  from  this  record  the  floor  was  in  a  dan- 
g«rous  condition.  It  is  apparent,  also,  the  plaintiff  was 
fully  aware  of  this  dangerous  condition,  and  had  been  so 
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for  at  least  a  year.  It  was  his  duty,  being  fully  aware  of 
the  danger,  to  have  notified  the  foreman  or  his  employer, 
which  he  did.  It  was  his  right,  also,  under  the  law,  hav- 
ing- given  such  notice,  to  have  continued  in  the  work  in 
which  he  was  engaged  for  a  reasonable  time  only,  await- 
ing the  fulfillment  of  this  promise  to  remedy  such  dan- 
gerous condition.  The  jury  should  have  been  instructed 
that  the  law  was  as  stated  in  the  instruction  which  was 
refused.  The  instruction  should  have  been  given,  and  it 
was  error  to  refuse  it.  For  this  error  the  judgment  is 
reversed  and  the  cause  remanded  to  the  circuit  court. 

Reversed  and  remanded. 

Mr.  Justice  Carter,  dissenting: 

I  do  not  agree  to  the  reversal  of  the  judgment  in  this 
case,  nor  to  the  reasons  given  for  such  reversal.  So  far 
as  the  disctlssion  of  certain  of  the  facts  is  concerned,  it 
would  seem  to  be  sufficient  to  say  that  the  judgment  of 
the  Appellate  Court  has  finally  and  conclusively  settled 
the  facts  in  favor  of  appellee. 

I  do  not  find  so  much  fault  with  the  statement  of  the 
general  rules  governing  such  cases,  as  I  do  with  the  ap- 
plication of  such  rules  to  the  instruction  which  the  court 
below  refused  to  give  to  the  jury  at  the  request  of  the 
defendant,  and  for  which  refusal  this  court  now  reverses 
the  judgment.  I  ^m  satisfied  that  the  instruction  in  ques- 
tion was  erroneous,  and  that  it  was  properly  refused. 
That  instruction,  if  given,  would  have  told  the  jury  that 
the  servant  may,  while  relying  upon  the  promise  of  the 
master  to  repair,  remain  in  the  service  of  the  master  ortZy 
for  such  a  time  after  such  promise  as  would  be  reasonably  suf- 
ficient to  enable  the  master  to  remedy  the  defect,  and  that  if 
he  continues  in  such  service  longer  than  that  he  assumes 
the  increased  risk.  I  do  not  understand  the  law  to  be 
that  the  time,  and  that  only,  which  would  be  reasonably 
sufficient  for  the  making  of  the  repairs  is  the  measure  of 
the  time  during  which  the  servant  may  rely  upon  the  mas- 
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ter's  promise  to  repair.  I  submit,  with  deference  to  the 
opinion  of  the  majority  of  the  court,  that  the  reasonable 
time  does  not  so  much  relate  to  the  time  required  to  make 
the  repairs,  as  it  does  to  the  time  the  servant  is  author- 
ized, in  the  exercise  of  reason  and  prudence,  to  rely  upon 
his  master's  promise.  I  know  that  the  authorities  and 
text-books  state  in  general  terms,  as  stated  in  the  opinion 
of  the  court,  that  the  servant  may  continue,  after  the 
promise  to  repair,  in  the  employment  of  the  master  a  rea- 
sonable time  to  enable  the  master  to  make  the  repairs 
and  remove  the  defect.  But  it  does  not  follow  that  the 
measure  of  such  reasonable  time  is  as  stated  in  said  re- 
fused instruction.  Let  it  be  supposed  that  a  case  is  on 
trial  and  the  injury  to  the  servant  is  undisputed.  The 
master  admits  the  defective  condition  of  the  machinery 
or  the  place  where  the  servant  is  required  to  work,  and 
that  it  caused  the  injury;  admits  the  servant  liotified  him 
of  such  defective  condition,  and  that  he  gave  the  servant 
his  promise  to  make  repairs  and  remove  the  defects  com- 
plained of;  that  he  failed  to  keep  his  promise  and  the 
servant  was  injured.  Then,  under  the  rule  stated  in  the 
al>ove  mentioned  instruction  and  adopted  by  the  opinion 
of  the  court,  the  master  would  proceed  to  prove,  to  re- 
lieve himself  from  liability,  that  he  did  not,  within  such 
time  as  would  have  been  reasonably  sufficient  for  the  pur- 
pose before  the  injury,  make  the  promised  repairs, — in 
other  words,  would  make  a  complete  defense  by  proving 
his  own  default  and  negligence,  while  the  servant  would 
be  required  to  prove  the  master  was  not  in  default,  but 
had  not,  at  the  time  of  the  injury,  had  sufficient  time  in 
which  to  make  the  repairs.  Such  positions  of  the  parties 
would,  to  say  the  least  that  might  be  said,  be  anomalous. 
It  seems  clear  to  me  that  the  rule  stated  in  this  in- 
struction and  adopted  by  this  court  is  illogical  and  con- 
trary to  reason  and  natural  justice.  It  is  also  in  conflict 
with  what  was  held  in  Weber  ]Vagon  Co,  v.  Kehl,  139  III. 
G44.     It  seems  to  me  that  the  true  rule  ought  to  be,  and 
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is,  that  the  assumption  of  the  increased  risk  by  the  mas- 
ter by  his  promise  to  repair,  whereby  the  servant  is  in- 
duced to  remain,  will  continue  until  he  fulfills  his  promise 
or  notifies  the  servant  of  his  inability  or  unwilling'ness 
to  do  so,  or  until  such  a  length  of  time  has  elapsed  as 
would,  under  all  of  the  attending"  circumstances,  make 
it  unreasonable  for  the  servant  to  longer  rely  upon  the 
promise.  Under  such  a  rule  the  question  would  be  whether 
the  servant,  at  the  time  of  the  accident,  relied,  or  had 
reasonable  grounds  to  rely,  upon  the  promise  of  the  mas- 
ter to  repair,  or  had  himself  assumed  the  increased  risk 
by  continuing  in  the  service  after  he  had  ceased  to  rely 
upon  the  master's  promise.  The  rule  is  stated  more 
broadly  than  is  here  contended  for  in  Anderson  Pressed 
Brick  Co,  v.  Sobkoiviak,  148  111.  573,  citing  Holms  v.  CVarfc,  7 
H.  &  N.  348.     See,  also,  Counsel  v.  Hall,  145  Mass.  468. 

Mr.  Justice  Magruder:    I  concur  in  the  views  ex- 
pressed by  Mr.  Justice  Carter. 

Mr.  Justice  Boggs:  I  concur  in  the  dissenting  opinion 
of  Mr.  Justice  Carter. 


William  F.  Gorrell 

V. 

Charles  H.  Payson. 

Opinion  filed  November  8,  1897. 

1.  Instructions —pZaMiiiE^s  instructions  miist  not  ignore  matters  qf 
defense.  The  giving  of  an  instruction  for  the  plaintiff  which  ignores 
matters  of  defense  which  there  is  evidence  fairly  tending  to  prove 
is  reversible  error. 

2.  Same — misleading  instructions  not  cured  by  correct  instructions  of 
other  party.  A  misleading  instruction  which  is  not  corrected  by  any 
of  the  other  instructions  given  for  the  same  party  is  not  cured  by 
the  giving  of  a  correct  instruction  for  his  opponent. 

GarrcW  v.  Payson^  68  111.  App.  641,  reversed. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Edmund  W.  Burke, 
Judge,  presiding. 

This  is  a  suit  in  assumpsit  brought  by  the  appellee, 
Charles  H.  Payson,  against  the  appellant,  William  F. 
Gorrell,  in  the  circuit  court  of  Cook  county,  to  recover 
the  value  of  certain  services  rendered  by  Payson  to  Gor- 
relUas  an  attorney.  A  trial  of  the  case  before  a  jury  in 
the  circuit  court  resulted  in  a  verdict  for  plaintiff  for  the 
sum  of  $5310.37.  The  plaintiff  below,  by  his  attorney, 
remitted  a  part  of  the  damages  so  found  by  the  jury,  and 
judgment  was  entered  against  the  defendant  below  for 
S4G0G.38.  On  appeal  to  the  Appellate  Court  the  circuit 
court's  judgment  was  afiflrmed,  and  this  further  appeal  is 
now  prosecuted. 

^  Frank  L.  Kriete,  for  appellant. 

Mann,  Hayes  &  Miller,  (James  R.  Mann,  of  coun- 
sel,) for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Appellee,  Payson,  rendered  professional  services,  as 
an  attorney,  for  appellant,  Gorrell,  for  about  204  days, 
during  a  period  of  about  eighteen  months,  in  several  im- 
l)ortant  civil  and  criminal  cases  in  which  Gorrell  was  de- 
fendant. Gorrell  was  successful  in  the  litigation.  The 
evidence  tends  to  show,  and  the  judgment  of  the  Appel- 
late Court  is  conclusive,  that  the  amount  recovered  by 
appellee  in  this  case  did  not  exceed  the  usual  and  cus- 
tomary charges  of  attorneys  for  similar  services  in  such 
cases.  Nor  can  it  be  claimed  that  any  other  question  of 
fact  is  open  to  review  here.  We  have,  however,  carefully 
examined  the  evidence  in  order  to  pass  upon  the  alleged 
error  of  the  trial  court  in  giving  to  the  jury  the  third 
instruction  asked  by  plaintiff  below. 
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There  was  little  or  no  controversy  as  to  the  extent  of 
the  services  rendered  by  the  plaintiff,  or  as  to  the  ques- 
tion whether  the  amount  of  the  verdict,  $5316.37,  was 
within  the  usual  and  customary  charges  of  attorneys,  but 
the  defense  was  based  upon  three  g'rounds:  First,  that 
Payson  came  into  the  cases  at  his  own  request,  and  had 
agreed  with  Gorrell  that,  inasmuch  as  he  desired  to  re- 
move to  Chicago  and  wished  to  make  a  reputation  there, 
he  would  appear  for  Gorrell  and  assist  the  other  counsel, 
whom  Gorrell  claimed  were  sufficient  for  his  needs,  in  the 
several  suits  without  any  charge  except  for  his  expenses; 
second,  that  again,  before  the  trial  of  any  of  the  causes, 
he  agreed  with  Gorrell  that  he  would  render  the  services 
without  any  other  fee  or  reward  than  the  contingent  fee 
which  he  was  to  receive  in  what  was  called  the  "$130,000 
suit,"  which  suit  has  not  yet  been  tried,  and  concerning 
which  suit  the  following  written  contract  had  been  en- 
tered into  between  them: 

'^Fairlands,  Augusts,  1892. 

*'C.  H.  Payson — After  consulting  attorneys  in  Chicago,  we 
have  decided  to  take  you  in  the  case  against  the  Home  Life  In- 
surance Company  of  New  York,  brought  by  myself  for  $130,000. 
If  we  collect  the  full  amount  I  will  give  you  $15,000,  and  for  any 
less  sum  recovered  will  give  you,  as  fees,  a  sum  in  the  same  pro- 
portion the  amount  received  bears  to  the  amount  sued  for. 

W.  F.  Gorrell. 

**This  agreement  is  accepted  by  me  this  day. 

C.  H.  Payson." 

— And  third,  that  Payson  had,  as  such  attorney,  while 
in  the  service  of  Gorrell,  betrayed  his  trust,  and  had  cor- 
ruptly acted  in  his  own  interests  and  against  the  inter- 
ests of  his  client  in  matters  relating  to  the  said  litigation 
in  which  he  was  employed. 

The  testimony  tended  to  show  that  the  legal  services 
rendered  by  Payson  and  the  other  counsel  employed  for 
Gorrell  were  considered  by  them  necessary  and  important 
to  a  recovery  in  the  $130,000  suit,  although  rendered  in 
other  cases  brought  against  Gorrell,  but  which,  unless 
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defeated,  would  preclude  a  recovery  in  his  case  against 
the  company.  We  cannot,  however,  agree  with  the  con- 
tention of  appellant  that,  as  a  matter  of  law,  upon  a 
proper  construction  of  the  contract  in  question,  Payson 
was  bound  to  render  the  legal  services  which  he  did  ren- 
der in  the  other  cases  without  any  compensation  except 
that  provided  for  in  the  written  contract.  It  does  not 
appear  that  either  party,  at  the  time  of  entering  into  the 
contract  of  August  8,  had  in  contemplation  any  other  suit 
than  the  one  therein  mentioned,  or  that  the  terms  of  the 
contract  required  of  appellee  any  professional  services 
other  than  what  would  be  reasonably  necessary  in  the 
preparation  for  the  trial,  and  in  the  trial  or  other  dis- 
position or  settlement  of  said  cause.  But  it  was  clearly 
true,  as  the  court  instructed  the  jury,  that  if  the  charges 
made  against  Gorrell  in  the  other  cases  would,  if  sus- 
tained, defeat  a  recovery  in  the  $130,000  suit,  such  fact 
would  support  a  promise  of  Payson  to  make  no  extra 
charge  for  his  services  in  said  other  cases.  Indeed,  if 
Payson  rendered  the  services  for  which  payment  was 
demanded  in  this  case,  under  a  promise  to  Gorrell  that 
he  would  do  so  for  the  same  compensation  mentioned  in 
the  written  contract,  he  could  not  recover  in  this  case, 
whether  such  services  were  necessary,  or  supposed  to  be 
necessary,  to  a  recovery  in  the  $130,000  suit  or  not,  for 
he  could  not,  after  rendering  such  services  under  such  a 
contract,  recover  a  different  compensation  for  them.  So 
that  the  fact  that  he  and  his  counsel  regarded  his  suc- 
cess in  those  several  suits  as  of  vital  importance  to  the 
successful  prosecution  of  the  $130,000  suit,  while  impor- 
tant in  the  corroboration  of  Gorrell's  contention,  was 
not,  as  a  matter  of  law,  necessary  as  a  consideration  for 
the  alleged  promise  of  Payson.  The  contract,  if  any  was 
made,  for  the  alleged  extra  services  had  been  executed 
and  the  services  had  been  rendered,  and  it  would  stand 
according  to  its  terms  in  a  suit  of  this  character,  whether 
supported  by  a  valuable  consideration  or  not. 
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The  volume  of  evidence  in  the  record  is  large,  and' 
cannot  be  recited  here  even  to  show  its  importance  or 
its  conflicting"  character,  but  it  is  sufficient  to  say  that 
it  tended,  with  considerable  force,  to  support  each  of  the 
grounds  of  defense  as  relied  on  by  Gorrell.  There  was 
a  sharp  conflict  in  the  evidence  on  each  of  these  vital 
questions,  and  it  was  of  the  highest  importance  to  a  clear 
understanding  and  a  just  determination  by  the  jury  that 
the  instructions  should  be  accurate  statements  of  the  law 
as  applied  to  the  evidence  then  before  them,  and  free 
from  defects  which  would  tend  to  mislead.  The  instruc- 
tion complained  of,  which  was  given  on  the  request  of 
plaintiff  below,  was  as  follows: 

"The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  the  plaintiff,  Payson,  rendered  ser- 
vices for  the  defendant,  Gorrell,  and  that  said  services 
were  performed  for  the  benefit  of  said  defendant,  with  his 
knowledge  and  consent,  then  a  request  will  be  implied, 
and  unless  the  jury  further  believe,  from  the  evidence,  that 
such  services  were  performed  as  a  gift  or  gratuity,  then 
the  plaintiff  is  entitled  to  recover  what  the  jury  may 
believe,  from  the  evidence,  such  services  were  reasonably 
worth,  according  to  the  usual,  customary  and  ordinary 
charges  made  by  lawyers  for  such  services,  if  any,  shown 
in  the  evidence.'* 

It  will  be  noticed  that  this  instruction  entirely  ignored 
the  second  and  third  grounds  of  appellant's  defense  above 
mentioned,  and  all  of  the  evidence  in  their  support, — 
that  is  to  say,  that  the  services  were  regarded  as  neces- 
sary or  important  to  the  securing  of  the  contingent  fee 
provided  for  in  the  written  contract,  and  that  Payson 
had  promised  to  render  them  for  the  consideration  of  said 
contingent  fee;  and  that  appellee  had  violated  his  trust 
as  appellant's  attorney,  and  made  use  of  his  trust  relation 
for  his  own  benefit  and  to  the  injury  of  appellant  in  the 
litigation.  Nor  was  the  qualification  of  the  instruction 
based  upon  the  evidence  tending  to  sui)port  the  said  first 
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ground  of  defense.  Inasmuch  as  there  was  no  contention 
that  the  services  were  not  rendered,  and  with  the  knowl- 
edge and  consent  of  Gorrell,  the  effect  of  the  instruction 
was  to  inform  the  jury  that  Payson  was  entitled  to  recover 
for  such  services  according  to  the  usual  and  customary- 
charges  made  by  lawyers,  unless  the  evidence  showed 
that  they  were  performed  as  a  gift  or  gratuity,  even 
although  the  jury  might  believe,  from  the  evidence,  that 
the  other  two  grounds  of  defense  had  been  established, 
or  that  appellant  had  paid  all  of  appellee's  expenses  for 
the  time  mentioned.  It  needs  no  argument  to  show  that 
this  instruction,  standing  alone  before  the  jury,  was  er- 
roneous, and  the  only  question  is,  was  it  cured  by  other 
instructions  in  the  case?  It  certainly  was  not  cured  by 
any  instructioji  given  at  the  request  of  the  plaintiff,  and 
it  is  not  so  contended. 

But  it  is  said  that  appellant  cannot  complain  of  the 
error,  because  the  court  gave,  at  his  request,  an  instruc- 
tion of  the  same  purport.  That  instruction  was  as  follows: 

"You  are  instructed  that  if  you  believe,  from  the  evi- 
dence in  this  case,  that  the  plaintiff  rendered  services  in 
the  criminal  trial  and  in  the  conspiracy  trial  in  the  United 
States  court  to  the  defendant,  in  pursuance  of  a  request 
by  the  plaintiff  of  the  defendant  and  the  defendant's  as- 
sent that  the  plaintiff  should  be  permitted  to  take  part 
in  said  trials  gratuitously  for  the  plaintiff,  for  the  repu- 
tation which  the  plaintiff  might  gain  thereby,  then  and 
in  that  case  the  plaintiff  is  not  entitled  to  recover  any- 
thing for  his  fees  or  compensation  for  services  so  per- 
formed." 

It  is  apparent  from  a  perusal  of  the  two  instructions 
that  counsel  are  in  err#r  in  this  contention.  The  instruc- 
tions are  radically  different.  The  first  practically  directed 
the  jur3^  to  find  for  the  plaintiff  unless  the}^  found  that  the 
services  were  gratuitously  rendered,  irrespective  of  the 
other  defenses.  The  other,  that  they  should  not  find  for 
the  plaintiff  if  they  found  that  the  services  were  gratui- 
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tously  rendered,  for  the  reputation  which  the  plaintiff 
might  g-ain  thereby.  It  is  manifest  that  to  say  to  the  jury 
that  one  of  the  defenses  made  was  sufficient,  if  proved, 
to  defeat  a  recovery,  was  a  very  different  things  from  say- 
ing to  them  that  the  plaintiff  should  recover  unless  that 
particular  defense  was  established.  Besides,  the  evidence 
was  undisputed  that  appellant  paid  to  appellee,  from  time 
to  time  while  such  services  were  being  rendered,  the  lat- 
ter's  expenses,  such  as  hotel  bills,  car  fare,  etc.,  amount- 
ing to  upwards  of  ^1000,  and  in  view  of  this  established 
fact,  and  the  evidence  on  the  part  of  appellant  that  these 
expenses  were  paid  in  pursuance  of  the  agreement  be- 
tween him  and  the  appellee,  made  at  appellee's  request, 
that  such  services  were  to  be  rendered  for  such  expenses 
ind  the  benefit  which  would  be  derived  by  appellee  from 
participation  in  the  trials  of  the  several  causes  in  ques- 
tion, the  instruction  was  erroneous  in  characterizing  the 
performance  of  the  services  "as  a  gift  or  gratuity." 

In  view  of  the  character  of  the  evidence  in  this  record 
we  do  not  think  it  can  justly  be  said  that  the  defects  in 
said  third  instruction  were  cured  by  instructions  given  at 
the  request  of  the  defendant.  In  such  a  case.it  was  not 
sufficient,  as  we  have  heretofore  said  in  other  cases,  "that 
some  of  the  defendant's  instructions  may  have  stated  the 
law  correctly.  *  ♦  ♦  Plaintiff's  instructions  should 
have  done  the  same  thing",  so  that  the  jury  could  not  have 
been  misled  by  considering  one  set  or  the  other  of  the 
charges  given."  {WabasJi,  St.  Loxiis  and  Pacific  Raihvay  Co. 
V.  Rector,  104  111.  296;  Iloge  v.  People,  117  id.  35;  Chicago, 
Burlington  and  Quincy  Railroad  Co,  v.  Payne,  49  id.  499.)  Nor 
do  we  think  it  can  be  said  that,  when  taken  together  as 
a  series,  the  instructions  were  free  from  error  prejudicial 
to  appellant. 

For  the  error  indicated  the  judgments  of  the  Appel- 
late and  circuit  courts  are  reversed  and  the  cause  re- 
manded  for  another  trial.  ^^^^^^^  ^„^  remancUd. 
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William  H.  Higgins 

V. 

Albert  Wisner. 

Opinion  filed  November  8^  1897—Behearing  denied  December  14,  1897. 

Appeals  and  errors— e7Tor  of  chancellor  as  to  matters  of  fact  must 
he  clear  to  wari'ant  reversal.  Errors  of  the  chancellor  as  to  findings 
of  fact  upon  conflictinff  evidence  must  be  clear  and  palpable  to 
authorize  a  reversal. 

Appeal  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  RiCHARp  S.  Tdthill,  Judge,  presiding. 

S.  K.  Dow,  and  Josiah  Burnham,  for  appellant. 

Jones  &  Strong,  F.  B.  Dyche,  and  James  E.  Mun- 
ROE,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  by  the  appellant,  alleging 
that  he  was  the  owner  in  fee  of  the  west  half  of  lot  8  and 
all  of  lots ^9  and  10,  in  Yerby's  subdivision  of  parts  of  the 
north-west  and  of  the  north-east  quarters  of  section  15, 
township  30,  north,  range  14,  east,  in  Cook  county,  and 
had  possession  thereof,  and  that  the  appellee  pretended 
to  have  some  interest  in  the  property,  and  had  brought 
an  action  of  forcible  entry  and  detainer  against  certain 
tenants  of  appellant  who  were  in  possession  as  his  ten- 
ants, and  praying  that  further  prosecution  of  said  forci- 
ble entry  and  detainer  suit  should  be  enjoined,  and  that 
upon  a  final  hearing  a  decree  should  be  entered  declaring, 
establishing  and  quieting  his  title.  Decree  was  rendered 
adversely  to  the  appellant,  finding  that  the  appellee  was 
the  owner  of  the  title  to  the  property  in  controversy  and 
entitled  to  possession  thereof,  and  decreeing  that  the 
temporary  injunction  should  be  dissolved  and  that  the 
parties  in  possession  of  the  property  should  deliver  up 
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the  possession  to  the  appellee.  This  is  an  appeal  from 
such  decree. 

It  clearly  appears, — indeed,  practically  without  dis- 
pute,— that  appellee  is  the  owner  and  holder  of  the  gov- 
ernment or  record  title  to  the  property.  The  principal 
contention  of  the  appellant  is,  that  he  is  the  owner  of  the 
property  in  question  because,  as  he  alleges,  it  appeared 
the.  actual,  open,  exclusive  and  adverse  possession  of  it 
has  been  held  by  himself  and  his  grantees  under  claim  of 
title  in  fee  for  more  than  twenty  years  prior  to  the  filing 
of  the  bill.    The  bill  was  filed  on  the  30th  of  April,  1888. 

The  claim  of  appellant  to  such  possession  had  its  in- 
ception in  the  alleged  possession  of  one  Daniel  Robert- 
son, beginning,  as  he  asserted,  in  1863,  and  continuing 
through  other  persons  and  himself,  all  holding  in  the 
same  line,  to  the  date  of  the  institution  of  the  suit.  One 
of  these  persons  whctee  possession  is  included  by  appel- 
lant in  his  claim  of  possession  was  one  William  Kelly. 
The  appellee  claimed  the  said  William  Kelly  was  the  ten- 
ant of  Paul  Cornell  and  George  W.  Gage,  who,  appellee 
further  claims,  and  as  it  appears  from  the  evidence,  were 
then  the  owners  of  the  fee  of  this  property  and  who  con- 
veyed their  interest  to  him.  Kelly  entered  into  the  pos- 
session of  the  property  in  the  fall  of  1873,  and  remained 
in  possession  until  his  death,  in  1885,  and  his  widow  and 
children  retained  possession  until  the  date  of  the  filing 
of  the  bill  herein.  The  action  of  forcible  detainer  was 
brought  against  them  by  the  appellee. 

Whether  the  said  Kelly  held  possession  under  Gage 
and  Cornell,  grantors  of  the  appellee,  or  under  one  Reed, 
grantor  of  appellant,  and  afterwards  under  the  appellant 
himself,  was  a  frictional  point  of  fact.  It  appeared  be- 
yond dispute  that  Kelly  bought  a  house  of  Cornell  and 
moved  it  on  the  lots  by  the  permission  of  Cornell;  that  it 
was  a  part  of  the  contract  for  the  purchase  of  the  house 
that  Kelly  should  be  allowed  by  Cornell  to  move  it  upon 
the  lots  and  there  occupy  it;  but  it  appears  that  one  Reed, 
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the  grantor  of  the  appellant,  while  Kelly  was  in  the  act 
of  moving  the  house  upon  the  lots,  induced  Kelly  to  ac- 
knowledge him  as  his  landlord.  Various  admissions  made 
by  Kelly  prior  to  his  death  were  proven,  some  to  the  effect 
that  he  recognized  one  and  some  that  he  recognized  the 
other  of  the  parties  as  his  landlord.  There  was  much 
testimony  pro  et  con  upon  that  question,  and  its  true  solu- 
tion depended  largely  upon  the  credibility  which  should 
be  accorded  to  the  different  witnesses  and  the  weight  and 
value  of  their  testimony. 

It  was  also  a  much  controverted  question  of  fact 
whether  the  premises  in  dispute  were  in  the  actual,,  open 
and  adverse  possession  of  any  one  in  the  years  1863  to 
1870,  inclusive.  On  this  point  the  testimony  of  one  George 
W.  Waite  is  very  convincing.  He  testified  he  was  village 
engineer  and  superintendent  of  public  works  for  Hyde 
Park,  and  in  the  employ  of  the  South  Park  Commission- 
ers as  civil  engineer,  and  a  member  of  a  committee  to 
examine  real  estate  designed  to  be  purchased  by  the  com- 
missioners, and  that  in  the  discharge  of  his  duties  in  these 
several  capacities  he  visited  the  lots  to  ascertain  whether 
they  were  vacant;  that  he  drove  upon  and  over  them  and 
inspected  them,  and  that  they  were  not  enclosed  from 
1863  to  1870,  and  he  found  nothing  on  them  to  indicate 
they  were  in  the  possession  of  any  one,  but  that  they 
were  vacant  during  all  that  period  of  time,  and  that  he 
so  officially  reported  on  more  than  one  occasion.  Other 
testimony  strongly  supported  and  corroborated  this  wit- 
ness, and  still  other  evidence  tended  to  support  the  con- 
tention of  the  appellant  that  his  grantors  held  possession 
during  those  years. 

Appellant  had  color  of  title,  but  could  not  succeed 
under  either  section  of  the  statute  providing  for  the  cre- 
ation of  title  within  seven  years,  for  the  reason  he  had 
not  paid  the  taxes.  The  taxes  were  paid  by  the  appel- 
lee, who  held  the  title  deducible  of  record  from  the  gov- 
ernment.    It  was  therefore  indisi^ensable  to  appellant's 
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claim  of  title,  based  upon  possession,  it  should  appear 
from  the  preponderance  of  the  evidence  he,  and  those 
under  whom  he  claimed  to  hold,  had  hkd  actual,  open, 
adverse  and  exclusive  possession  of  the  property  for  the 
period  of  twenty  years.  If  the  possession  of  Kelly  was 
not  the  possession  of  appellant,  he  could  not  succeed. 
If  the  premises  were  vacant  during-  the  year  1868,  1869 
or  1870  be  could  not  establish  twenty  years'  possession. 
Upon  both  of  these  propositions  the  most  favorable  view 
for  the  appellant  is,  the  evidence  was  conflicting".  The 
chancellor  had  facilities  superior  to  ours  for  reaching  a 
correct  conclusion  as  to  the  weight  of  the  testimony.  He 
saw  and  heard  the  witnesses,  and  therefore  had  better 
opportunity  than  we  have  for  forming  a  correct  conclu- 
sion as  to  the  credibility  and  weight  of  their  testimony. 

In  McCormick  v.  Miller,  102  111.  208,  we  said  (p.  214):  "If, 
upon  a  careful  consideration  of  the  whole  of  the  testi- 
mony bearing  on  the  question,  the  reviewing  court  has  a 
well  founded  doubt  as  to  how  the  question  should  have 
been  determined,  without  any  clear  conviction  the  one 
way  or  the  other,  the  finding  of  the  court  below  should 
not  be  disturbed." 

In  Patterson  v.  Scott,  142  111.  138,  it  was  said  (p.  141):  "It 
was  held  in  Coari  v.  Olsen,  91  III.  273,  and  the  rule  has  been 
followed  in  numerous  subsequent  cases,  that  in  a  chan- 
cery cause  so  heard  upon  conflicting  evidence,  the  error 
in  the  finding  of  the  chancellor  as  to  matter  of  fact  must 
be  clear  and  palpable  before  it  will  authorize  a  reversal, 
and  for  the  reason  that  such  chancellor  has  superior  fa- 
cilities for  forming  an  opinion  of  the  relative  merit  and 
weight  of  the  testimony  given  by  the  several  witnesses." 

We  cannot  say  the  findings  of  the  chancellor  in  the 
case  at  bar,  upon  the  material  questions  of  fact,  were 
clearly  and  palpably  wrong,  but,  upon  the  contrary,  we 
think  they  were  correct. 

The  decree  must  be  and  is  afiirmed. 

Decree  affli-vied. 
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The  Illinois  Central  Railroad  Company 

V. 

The  People  ex  rel.  John  P.  Ashwill. 

^2    ^1^  Opinion  filed  November  8,  1897, 

17(j      234|  ^  •  Special  taxation— ^rfions  ofnght  of  way  may  he  specially  taxed 

115a  394]  to  huild  sidmoalks  across.  Portions  of  a  railroad  right  of  way  in- 
cluded between  cross-streets  may  be  specially  taxed  for  the  cost  of 
sidewalks  built  on  such  streets  across  the  right  of  way. 

2.  Samk— what  a  s\ifficient  description  of  portions  of  right  of  way  taxed 
for  sidewalk.  Portions  of  a  railroad  right  of  way  included  between 
cross-streets,  specially  taxed  for  the  cost  of  sidewalks  built  on  such 
Btreets  across  the  right  of  way,  may  be  described  as  being  parcels 
of  land  on  the  particular  side  of  the  street,  having  a  frontage 
equal  to  the  distance  between  the  track  and  the  respective  limits 
of  the  right  of  way  upon  each  side,  and  having  a  designated  depth 
not  exceeding  the  distance  between  such  cross-streets. 

3.  Same— prior  to  act  of  1895  counciVs  determination  on  benefits  was 
fmaL  Prior  to  the  amendment  of  section  17,  article  9,  of  the  City 
and  Village  act,  in  1895,  (Laws  of  1895,  p.  100,)  the  determination 
of  the  city  council  upon  the  question  of  benefits  to  contiguous 
property  specially  taxed  for  an  improvement  was  final. 

4.  Same— ic/iot  not  a  valid  objection  to  application  for  sale.  It  is  not 
a  valid  objection  to  an  application  for  judgment  of  sale  of  land 
for  a  delinquent  sidewalk  tax  levied  under  proceedings  instituted 
under  the  Sidewalk  act  of  1875,  (Laws  of  1875,  p.  63,)  that  the  col- 
lector had  not  exhausted  the  owner's  personal  property  before 
resorting  to  the  land,  as  the  part  of  section  3  of  the  act  of  1875  re- 
lating to  the  mode  of  collecting  a  sidewalk  tax  is  unconstitutional. 

5.  Waiver — appearance  waives  defects  in  notice  of  application  for 
judgment  of  sale.  By  appearing  and  filing  objections  to  the  county 
collector's  application  for  judgment  of  sale  of  lands  for  a  delin- 
quent special  tax,  the  owner  waives  all  defects  in  the  collector's 
notice  of  the  intended  application. 

Appeal  from  the  County  Court  of  Cumberland  county; 
the  Hon.  G.  Monohan,  Judg^e,  presiding-. 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cumberland  county  against  delinquent  lands  belong^- 
ing  to  the  appellant,  situated  in  the  village  of  Neoga  in 
that  county,  upon  the  ai)i)lication  of  the  treasurer  and 
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ex  officio  collector  of  the  county  for  judgment  against  the 
same  on  account  of  the  non-payment  of  the  taxes  and 
assessments  due  thereon  for  the  year  1895.  The  villayfe 
of  Neoga  passed  ordinances  providing  for  the  construc- 
tion of  sidewalks  upon  certain  streets  in  the  village,  and 
providing  that  the  cost  therefor  should  be  paid  by  special 
taxation  of  the  lots,  parts  of  lots  or  parcels  of  land  con- 
tiguous to  and  abutting  said  streets  along  the  line  of  the 
improvement  according  to  the  frontage  on  said  sidewalks. 
The  appellant  company  entered  its  appearance,  and  filed 
objections  to  the  entry  of  judgment  against  its  delinquent 
lands.  Upon  the  trial  of  these  objections  testimony  was 
introduced  by  the  village  and  by  the  appellant.  The 
court  overruled  the  objections,  and  entered  judgment  in 
accordance  with  the  application  of  the  collector. 

The  property  specially  taxed  for  the  building  of  side- 
walks is  described  in  the  delinquent  list,  as  published  and 
as  filed  in  the  office  of  the  clerk  of  the  county  court,  as 
follows: 

"Name  of  owner:  Illinois  Central  Railroad  Company. 
Special  taxes  for  local  improvements  in  the  village  of  Neoga. 
Deacription  of  premises. 

Sidewalk  between  Chestnut  and  Oak  Streets. 
First  North  Street. 

Feet  front. 


N.  side  and  W.  of  R.  R.  track 
N.  side  and  E.  of  R.  R.  track. 
S.  side  and  W,  of  R.  R.  track. 
S.  side  and  E.  of  R.  R.  track. 


Amount 

Frontage,  83x200  deep,  $174.25 

Frontage,  96x200  deep,  201.53 

Frontage,  83x200  deep,  174.26 

Frontage,  96x200  deep,  201 .53 

Sidewalk  between  Chestnut  and  Oak  Streets. 
First  South  Street,  on  both  sides. 

Feet  front  Amount. 

N.  side  and  W.  of  R.  R.  track.         Frontage,  83x200  deep,  $190:91 

N.  side  and  E.  of  R.  R.  track.           Frontage,  96x200  deep,  220.82 

S.  side  and  W.  of  R.  R.  track.          Frontage,  83x200  deep,  190.91 

S.  side  and  E.  of  R.  R.  track.           Frontage,  96x200  deep,  220.83 

Sidewalk  between  Chestnut  and  Oak  Streets. 
Second  South  Street. 

Feet  front  Amount. 

N.  side  and  W.  of  R.  R.  track.         Frontage,  83x200  deep,  $174.76 

N.  side  and  E.  of  R.  R.  track.           Frontage,  96x200  deep,  201.83" 
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On  the  trial  the  following:  stipulation  was  entered 
into:  "It  is  stipulated  by  the  parties  in  interest,  and  the 
Illinois  Central  Railroad  Company,  that  these  sidewalks 
wherein  special  assessments  were  made  were  built  front- 
ing lands  as  follows:  That  is  to  say,  that  Oak  street  is 
east  of  the  track  of  the  Illinois  Central  Railroad  Company 
and  that  Chestnut  street  is  west  of  the  track  of  the  Illi- 
nois Central,  and  that  both  Oak  and  iChestnut  streets  run 
north  and  south,  parallel  with  the  track  of  the  Illinois 
Central  Railroad  Company;  that  there  is  ninety- six  feet 
between  Oak  street  and  the  track  and  eighty-three  feet 
between  the  track  and  Chestnut  street,  and  that  each 
sidewalk  between  the  track  and  Oak  street  was  built 
ninety-six  feet,  commencing  at  Oak  street  and  running 
west  to  the  track  on  the  east  side  of  the  track,  and  the 
sidewalks  were  built  eighty-three  feet  commencing  at 
Chestnut  street  and  running  east  to  the  track  on  the  west 
side  of  the  track,  and  that  the  assessments  were  made 
against  the  land  fronting,  adjoining  and  contiguous  to 
each  sidewalk;  that  First  South  street  and  Second  South 
street  and  First  North  street  run  east  and  west,  in  said 
village  of  Neoga." 

Clark  &  Scott,  for  appellant. 

Smith  Misner,  State's  Attorney,  James  W.  Craig, 
Edward  C.  Craig,  and  Emery  Andrews,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

First — The  appellant  tiled  seven  objections  to  the  entry 
of  judgment  against  its  property.  The  first,  third  and 
fourth  of  these  objections  may  be  considered  together, 
as  they  charge  in  substance  that  the  description  of  the 
real  estate,  upon  which  the  special  taxes  for  the  building 
of  the  sidewalks  were  levied,  was  defective.  The  lands 
specially  taxed  were  parts  of  the  right  of  way  of  the 
appellant.    The  description  thereof  is  alleged  to  be  in- 
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definite  and  void  for  uncertainty;  and  it  is  also  more  par- 
ticularly averred,  that  there  is  no  such  subdivision  of  the 
appellant's  right  of  way  or  other  lands,  as  is  expressed 
by  the  list  of  delinquent  lands,  lots,  etc.,  filed  in  the  cause. 
The  property,  upon  which  the  special  taxes  are  levied, 
is  described  as  belonging  to  appellant.  The  first  side- 
walk is  described  as  being  a  sidewalk  between  Chestnut 
and  Oak  streets  on  the  north  side  of  First  North  street 
west  of  the  railroad  track.  The  land  contiguous  to  and 
abutting  upon  the  sidewalk  is  described  as  having  a  front- 
age upon  the  street  of  83  feet  and  a  depth  of  200  feet; 
the  second  sidewalk  is  described  as  being  upon  the  north 
side  of  the  street  and  east  of  the  railroad  track  having  a 
frontage  on  the  street  of  96  feet  and  a  depth  of  200  feet; 
the  third  and  fourth  sidewalks  are  described  as  being  on 
the  south  side  of  said  street  west  and  east  of  the  railroad 
track,  and  having  the  same  frontage  and  depth  respec- 
tively as  above  stated;  four  other  sidewalks  are  described 
as  being  between  Chestnut  and  Oak  streets  on  both  sides 
of  First  South  street  west  and  east  of  the  railroad  track, 
having  respectively  the  same  frontage  and  depth  as  above 
indicated;  also  two  other  sidewalks  are  described  as  being 
between  Chestnut  and  Oak  streets  upon  the  north  side  of 
Second  South  street  west  and  east  of  the  railroad  track, 
having  the  same  frontage  and  depth  as  above  indicated. 
The  description  of  the  improvement  is  more  particularly 
set  forth  in  the  statement  which  precedes  this  opinion. 
The  sidewalks  did  not  extend  all  the  way  across  the  right 
of  way  of  the  railroad  company,  but  only  up  to  the  east 
and  west  sides  of  the  track.  It  is  conceded  by  the  stipu- 
lation, that  the  distance  from  the  east  side  of  Chestnut 
street,  which  was  west  of  the  track,  to  the  west  side  of 
the  track  was  83  feet.  It  is  also  conceded,  that  the  dis- 
tance from  the  west  side  of  Oak  street,  which  was  on  the 
east  side  of  the  track,  to  the  east  side  of  the  track  was 
96  feet.  Hence,  each  sidewalk  upon  the  west  side  of  the 
track  and  the  north  side  of  the  street  abutted  upon  and 
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was  contiguous  to  a  parcel  of  land  belong-ing  to  the  rail- 
road company,  whose  frontage  was  83  feet.  Each  side- 
walk upon  th^  east  side  of  the  track  and  north  side  of  the 
street  abutted  upon  and  was  contiguous  to  land  of  the 
railroad  company,  which  had  a  frontage  of  96  feet  upon 
the  north  side  of  the  street.  There  was  no  indefiniteness 
nor  uncertainty  in  the  description  of  the  land  abutting 
upon  the  street.  It  was  that  portion  of  the  right  of  way, 
which  had  a  certain  definite  frontage  upon  the  street,  and 
to  which  was  assigned  a  certain  definite  depth.  In  other 
words,  each  tract  of  land  specially  taxed  which  was  west 
of  the  track  was  83  feet  wide  on  two  sides  and  200  feet 
wide  on  the  other  two  sides,  and  each  tract  east  of  the 
track  was  96  feet  wide  on  two  sides  and  200  feet  wide 
on  the  other  two  sides.  This  was  the  case  with  the  land 
abutting  upon  the  sidewalks  upon  the  north  and  south 
sides  of  two  of  the  streets  west  and  east  of  the  railroad 
tracks,  and  upon  the  north  side  of  the  third  street  upon 
the  west  and  east  sides  of  the  track.  It  is  not  denied, 
that  the  frontage  of  the  sidewalks  built  upon  the  west 
side  of  the  track  was  83  feet,  and  that  the  frontage  of 
the  sidewalks  built  upon  the  east  side  of  the  track  was 
96  feet.  It  is  probable,  that  the  200  feet,  assigned  as  the 
depth  of  the  portion  of  the  right  of  way  specially  taxed, 
was  either  one-half  or  the  whole  of  such  right  of  way  as 
lay  between  the  street,  on  which  the  sidewalk  was  built, 
and  the  next  street  crossing  the  railroad  track  either 
north  or  south  of  the  sidewalk  so  built.  Appellant  in- 
troduced no  proof,  showing  that  200  feet  was  not  the 
correct  depth  of  the  land  having  a  frontage  of  either  83 
feet  or  96  feet. 

It  is  admitted  in  the  stipulation,  that  "the  assessments 
were  made  against  the  land  fronting,  adjoining  and  con- 
tiguous to  each  sidewalk."  When  the  property  is  thus 
contiguous  to  the  proposed  street  improvement,  it  falls 
within  the  designation  of  property  that  may  be  specially 
taxed  for  the  making  of  the  local  improvement.  (Kuehner 
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V.  Oity  o/Freeport,  143  111.  92).  Counsel  for  appellant  take 
the  position  that,  inasmuch  as  the  right  of  way  of  the 
railroad  company  is  an  entirety  as  extending  through 
the  whole  State,  the  village  authorities  had  no  right  to 
specially  tax  any  particular  part  of  such  right  of  way; 
and  that,  if  it  could  specially  tax  any  particular  part  of 
such  right  of  way,  it  could  only  levy  the  special  taxes 
upon  the  whole  of  the  right  of  way  passing  through  the 
village  and  extending  from  one  side  of  the  village  to  the 
other  side  thereof.  It  is  said  that  the  village  authorities, 
by  levying  an  assessment  upon  a  particular  portion  of 
the  right  of  way,  assumed  to  make  a  subdivision  of  said 
right  of  way.  This  contention  is  without  force.  It  has 
been  held  by  this  court,  that  the  right  of  way  of  a  rail- 
road company  is  subject  to  special  taxation  for  a  local 
improvement.  {Chicago y  Bock  Island  and  Pacific  Baihoay  Co. 
v.  City  of  Moline,  158  111.  64;  Chicago  and  Northwestern  Bail- 
way  Co.  V.  Village  of  Elmhurst,  165  id.  148,  and  cases  referred 
to).  But  the  right  to  specially  tax  the  right  of  way  would 
be  of  little  value,  if  the  portion  of  the  right  of  way  con- 
tiguous to  and  abutting  upon  the  sidewalk,  or  other  local 
improvement  to  be  constructed,  could  have  no  other  de- 
scription than  that  which  included  the  -vf  hole  right  of  way 
as  passing  through  a  village,  town,  city  or  State.  Au- 
thorities are  referred  to  where  levies  of  special  taxes 
and  special  assessments  and  general  taxes  were  held  to 
be  invalid  on  account  of  defective  descriptions.  But 
these  cases  have  no  application  to  the  case  at  bar.  For 
instance,  counsel  refer  to  the  case  of  People  v.  Chicago 
and  Alton  Bailroad  Co.  96  111.  369;  there  a  piece  of  land  as- 
sessed for  taxation  was  designated  as  lot  15  when  there 
was  no  recorded  plat  of  the  property,  of  which  said  lot 
15  was  supposed  to  be  a  part  indicating  the  existence  of 
any  such  lot  as  lot  No.  15.  Here,  however,  the  property 
specially  taxed  is  not  described  as  a  lot  in  any  subdi- 
vision, but  it  is  described  as  a  parcel  of  land  having  a 
frontage  of  83  or  96  feet  and  a  depth  of  200  feet.     The 
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rule  is  that  property  must  be  so  described  that  it  can  be 
identified.  The  property,  upon  which  the  present  tax  was 
levied,  is  easily  identified  by  the  description  in  the  de- 
linquent list.  The  present  assessment  was  made  under 
the  act  of  April  15,  1875,  providing"  for  the  construction 
of  sidewalks  in  cities,  towns  and  villages.  Section  1  of 
that  act  provides  that  sidewalks  may  be  constructed  "by 
Special  taxation  of  the  lot,  lots  or  parcels  of  land  touch- 
ing" upon  the  line  where  any  such  sidewalk  is  ordered." 
There  is  here  no  limitation  of  the  right  of  special  taxa- 
tion to  any  "lot"  or  "lots,"  but  the  taxation  may  be  upon 
any  "parcel  of  land"  as  well  as  upon  any  "lot"  or  "lots." 
The  description  used  in  the  present  delinquent  list  is 
certainly  the  description  of  a  parcel  of  land.  (1  Starr  & 
Cur.  Stat.— 2d  ed.— p.  857). 

So,  in  the  case  of  People  v.  Dragstran,  100  111.  286,  re- 
ferred to  by  counsel,  the  description  was  "the  north  half 
of  the  north-east  quarter  of  section  1  giving  no  township 
and  range."  The  description  there  was  held  to  be  defect- 
ive, and  the  court  was  held  to  have  no  jurisdiction  to 
render  the  judgment,  because  the  description  did  not  in- 
dicate in  what  township  and  range  section  1  was  located. 
As  there  were  several  sections  1  in  the  county,  and  as 
there  was  nothii^g  in  the  record  to  show  which  section  1 
was  intended,  there  was  no  means  of  identifying  the  prop- 
erty described  in  the  delinquent  list.  No  such  defect  ex- 
ists here.  The  objection,  that  the  description  is  defective 
and  uncertain,  is  not  well  Jiaken. 

Second— It  is  objected,  that  the  notice,  published  by 
the  county  collector  of  his  intended  application  for  judg- 
ment against  the  lands  and  lots  delinquent  for  the  taxes 
of  1895  in  said  county,  was  irregular  and  void,  and  that 
the  certificate  of  publication  of  the  list  was  uncertain, 
irregular  and  insufiicient.  As  to  this  objection,  it  is  suf- 
ficient to  say,  that  the  appellant  entered  its  appearance 
in  the  court  below,  and  there  filed  objections  and  intro- 
duced testimony  in  support  of  its  objections;   and,  hav- 
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ing  thereby  submitted  to  the  jurisdiction  of  the  court,  it 
waived  any  defect  which  existed  in  the  publication  notice. 
In  personal  actions,  if  the  defendant  appears  and  pleads 
to  the  merits,  he  thereby  submits  himself  to  the  juris- 
diction of  the  court,  and  it  makes  no  difference  whether 
the  notice  given  by  publication  was  defective  or  not,  or 
whether  there  was  any  advertisement  of  the  notice  at  all 
or  not.  The  same  rule,  which  holds  good  in  personal  ac- 
tions, is  also  applied  to  applications  for  judgment  against 
delinquent  property  for  taxes.  {People  v.  Sherman^  83  111. 
165;  Hale  v.  People,  87  id.  72;  Mix  v.  People,  106  id.  425).  It 
follows,  that  the  objection  as  to  the  notice  was  properly 
overruled. 

Third — The  objection  is  made  by  counsel  for  the  appel- 
lant, that  the  property  specially  taxed  for  the  construc- 
tion of  the  sidewalk  was  not  benefited  in  any  way  by  the 
improvement.  This  was  not  a  valid  objection,  because 
the 'question  of  benefits  was  settled  by  the  determina- 
tion of  the  common  council  when  it  passed  the  ordinance 
providing  for  the  improvement,  and  was  not  open  for 
determination  upon  the  application  for  judgment  and  sale 
of  the  property.  {Chicago  and  Alton  Railroad  Go.  v.  City  of 
Joliet,  153  111.  649).  This  proceeding  was  not  under  the 
amendatory  act  of  June  21,  1895,  referred  to  in  Chicago 
and  Northwestern  Bailway  Co,  v.  Village  of  ElmJiurst,  supra. 

Fourth — The  next  objection  made  by  appellant  is,  that 
the  special  taxes  for  the  construction  of  the  sidewalks 
were  not  levied  under  or  by  virtue  of  any  valid  or  subsist- 
ing ordinances  of  the  village  of  Neoga.  In  support  of 
this  objection,  counsel  offered  in  evidence  the  ordinances, 
providing  for  the  construction  of  the  sidewalks,  announc- 
ing that  they  so  offered  them  for  a  particular  purpose 
and  no  other.  When  offering  them,  counsel  stated  to  the 
court  their  object  to  be  to  show  by  such  ordinances,  that 
no  committee  was  therein  appointed  to  estimate  the  cost 
of  the  sidewalk;  that,  therefore,  no  committee  could,  or 
did,  report  to  the  board  of  trustees  of  the  village  any 
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estimate  of  such  cost;  and  that  there  was  no  provision  in 
said  ordinance,  ordering  or  requesting*  any  one  to  file  a 
petition  in  the  county  court  for  the  appointment  of  com- 
missioners to  make  the  assessment  for  the  special  tax 
for  the  building  of  the  sidewalks.  The  ordinances  intro- 
duced for  the  purpose  thus  indicated  were  incompetent. 
The  provisions  in  regard  to  the  appointment  of  a  com- 
mittee to  estimate  the  cost  of  the  improvement,  and  in 
Regard  to  a  petition  for  the  appointment  of  commission- 
ers, etc.,  are  contained  in  article  9  of  part  1  of  the  City 
and  Village  act,  and  apply  altogether  to  another  class  of 
improvements  than  the  construction  of  sidewalks.  The 
act  of  1875  in  regard  to  sidewalks,  under  which  the  pres- 
ent proceeding  was  instituted,  contains  no  provision  in 
relation  to  the  matters  specified  in  the  offer  made  by 
counsel.  We  do  not  deem  it  necessary  to  set  forth  or 
discuss  the  manner  of  determining  the  cost  of  sidewalks, 
or  the  mode  of  collecting  special  taxes  therefor,  as  set 
forth  in  said  act  of  1875.  They  may  be  seen  by  reference 
to  the  terms  of  that  act.  It  is  sufficient  to  say,  that  the 
act  of  1875  has  been  held  by  this  court  to  be  valid  and 
constitutional,  except  in  regard  to  the  provisions  of  sec- 
tion 3  which  are  hereafter  referred  to.  {White  v.  People, 
94  111.  604;  Weld  v.  People,  149  id.  257;  Craiu  v.  Village  of  To- 
lono,  96  id.  255).  This  objection  was,  therefore,  properly 
overruled. 

FiftJt — If  we  understand  the  next  objection  made  by 
counsel,  it  is  this:  that  the  railroad  company  had  at  all 
times,  while  the  warrant  for  the  collection  of  the  special 
tax  was  in  the  hands  of  the  collector,  sufficient  personal 
property  in  the  village  out  of  which  the  special  tax  could 
have  been  collected;  and  that  it  was  the  duty  of  the  col- 
lector first  to  levy  upon  such  personal  property  before 
levying  the  taxes  upon  the  realty.  In  Craw  v.  Village  of 
Tolono,  mjwa,  this  court  expressly  held,  that  so  much  of 
the  third  section  of  the  said  act  of  1875,  as  authorized  the 
cost  of  sidewalks,  or  any  part  thereof,  to  be  recovered  of 
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the  owners  of  the  property  contig^uous  to  the  improve- 
ment by  action  at  law,  was  unconstitutional  and  inop- 
erative; and  that  so  much  of  section  3,  as  seemed  to 
authorize  a  seizure,  by  warrant  issued  by  the  collector, 
of  the  personal  property  of  the  owner  in  satisfaction  of 
such  special  tax,  was  without  constitutional  authority 
and  void.  (See,  also,  Illinois  Central  Railroad  Co.  v.  People^ 
161  111.  244).  In  view  of  the  decisions  thus  made,  the  col- 
lector had  no  power  to  seize  the  personal  property  of  the 
appellant  under  a  warrant  issued  by  the  clerk.  The  ap- 
pellant put  the  president  of  the  board  of  trustees  of  the 
village  upon  the  stand,  and  proposed  to  show  by  him, 
that,  if  any  warrants  for  the  collection  of  this  special  tax 
had  been  issued  and  placed  in  the  hands  of  the  proper 
officer,  there  was  personal  property  enouj^'h  belonging  to 
the  appellant  to  have  paid  the  taxes.  The  county  court 
refused  to  allow  this  proof  to  be  introduced,  and  there 
was  no  error  in  this  ruling.  Hence,  this  objection  was 
properly  overruled. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 


Winnie  Bates 

V, 

Julia  E.  Skidmore. 
Opinion  filed  December  2S^  1897, 

1.  Practice — chancery— complainant  may  of  Hght  dismiss  his  hill 
"without  prejudice,"  The  right  of  a  complainant  to  dismiss  his  bill, 
upon  payment  of  costs  before  final  decree,  "without  prejudice," 
does  not  depend  upon  the  discretion  of  the  court.  (Langlois  v.  Mat- 
Ihiessen,  155  III.  230,  explained.) 

2.  Same — dismissal  of  a  bill  by  complainant  and  dismissal  "withotU 
prejudice*'  have  the  same  effect.  The  dismissal  of  a  bill  by  the  com- 
plainant, on  motion,  before  final  decree,  and  the  dismissal  of  the 
bill  "without  prejudice,"  have  the  same  effect,  to  the  extent  that 
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neither  is  a  bar  to  a  new  proceeding  for  the  same  cause  of  action 
between  the  same  parties. 

3.  Same — when  refusal  of  court  to  dismiss  complainant^ s  hiU  '^withovi 
prejudice"*  is  reversible  error.  The  refusal  of  the  court  to  allow  com- 
plainant's motion  to  dismiss  his  bill  "without  prejudice,"  on  pay- 
ment of  costs,  after  the  cause  had  been  referred  to  the  master  but 
before  any  testimony  had  been  taken,  is  reversible  error. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Elbridge  Hanecy,  Judge,  presiding. 

This  is  a  bill  in  chancery,  filed  in  the  circuit  court  of 
Cook  county  on  July  14,  1896,  by  the  appellant,  Winnie 
Bates,  for  the  purpose  of  setting*  aside  and  canceling-  a 
deed  of  certain  lots  in  LaGrange,  Cook  county,  Illinois, 
executed  on  May  10,  1890,  by  George  C  Skidmore,  the 
father  of  appellant,  in  his  lifetime,  to  appellee,  Julia  E. 
Skidmore,  the  wife  of  said  George  C.  Skidmore.  George 
C.  Skidmore  died  intestate  on  April  15,  1895,  leaving  him 
surviving,  as  his  only  heirs-at-law,  his  daughter,  the  ap- 
pellant, and  his  widow,  the  appellee.  An  answer  was 
tiled  to  the  bill  on  December  9,  1896,  by  the  appellee,  the 
defendant  below.  On  December  16,  1896,  the  cause  was 
referred  to  one  of  the  masters  in  chancery  of  the  court 
to  take  proofs  and  report  the  same  with  his  opinion  on 
the  law  and  the  evidence.  On  January  12,  1897,  the  com- 
plainant below,  appellant  here,  moved  to  dismiss  her  bill 
without  prejudice  at  her  own  cost.  This  motion  was  de- 
nied by  the  court;  thereupon  the  master  received  certain 
testimony,  oral  and  documentary  on  the  part  of  the  de- 
fendant, and  made  a  report  to  the  court  recommending"  a 
decree  upon  the  issues  involved  in  favor  of  the  defendant 
below,  the  appellee  here.  No  testimony  whatever  was 
introduced  before  the  master  by  the  complainant  below. 
One  of  the  solicitors  of  the  complainant  appeared  before 
the  master  merely  for  the  purpose  of  objecting  to  the 
taking  of  any  proof  or  the  hearing  of  any  testimony,  for 
the  reason  that  the  complainant  had  theretofore  made  a 
motion  to  dismiss  the  bill  without  prejudice  at  her  own 
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cost  Objections  were  filed  to  the  report  of  the  master, 
which  were  ordered  to  stand  as  exceptions  thereto.  The 
court  entered  a  decree,  overruling  the  exceptions  to  the 
master's  report,  and  confirming  the  same,  and  finding  the 
equities  in  favor  of  the  defendant  below,  and  dismissing 
the  bill  for  want  of  equity,  with  judgment  for  all  the  costs 
in  favor  of  the  defendant  and  against  the  complainant. 
The  present  appeal  is  prosecuted  from  the  decree  thus 
entered  by  the  circuit  court. 

PiREBAUGH  &  Draper,  for  appellant. 

George  W.  Hall,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  only  question,  which  we  deem  it  necessary  to 
consider  in  this  case,  is  whether  or  not  the  circuit  court 
erred  in  overruling  the  motion,  made  by  the  complain- 
ant below,  the  appellant  here,  to  dismiss  the  bill  without 
prejudice  at  her  own  costs.  It  is  assigned  for  error,  that 
the  circuit  court  erred  in  denying  and  overruling  said 
motion.  We  are  unable  to  see  why  said  motion  should 
not  have  been  allowed. 

It  is  true  that,  when  the  motion  to  dismiss  was  made 
on  January  12, 1897,  the  cause  had  theretofore,  to- wit:  on 
December  16, 1896,  been  referred  to  a  master;  but  no  proof 
had  been  introduced,  nor  had  any  other  steps  of  any  kind 
been  taken  before  the  master,  when  the  motion  was  made 
on  January  12,  1897.  This  court  has  decided,  that  a  com- 
plainant may  dismiss  his  or  her  bill  at  any  time  before 
decree,  when  no  cross-bill  has  been  filed.  {Reilly  v.  Eeilly, 
139  111.  180;  Langlois  v.  Matthiessen,  155  id.  230). 

It  is  not  denied  by  the  appellee,  that,  if  this  had  been 
a  mere  motion  to  dismiss  the  bill,  appellant  would  have 
been  entitled  to  have  it  allowed.  But  it  is  said  that  this 
was  a  motion,  not  merely  to  dismiss  the  bill,  but  to  dis- 
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miss  it  without  prejudice.  It  is  then  contended,  that  it 
is  within  the  discretion  of  the  trial  court  to  grant  a  mo- 
tion to  dismiss  a  bill  in  chancery  without  prejudice  or  to 
deny  it;  that  the  court  was  not  bound  to  exercise  its  dis- 
cretion in  favor  of  a  dismissal  of  the  bill  without  preju- 
dice, unless  some  good  reason  was  given  why  it  should 
be  dismissed;  and  that,  in  the  present  case,  as  no  such 
f^'^ood  reason  was  given,  and  as  there  was  no  abuse  of  its 
discretion  by  the  court,  the  refusal  to  dismiss  cannot  be 
here  insisted  upon  as  error. 

In  Eellly  v.  lieilly,  supra,  it  was  said,  that  there  were 
some  cases,  which  hold  that  a  chancellor  has  a  discretion 
and  may,  in  certain  cases  likely  to  work  a  hardship  to  a 
defendant,  refuse  to  allow  a  complainant  to  dismiss  his 
bill;  but  it  was  also  there  said,  that  such  cases  were  not 
in  harmony  with  the  current  of  authority,  and  that  we 
were  not  inclined  to  change  the  rule  already  adopted  by 
this  court,  in  order  to  follow  such  cases.  In  Langlois  v. 
Mattldessen,  supra,  we  sustained  the  action  of  the  circuit 
court  in  dismissing  a  bill  without  prejudice  upon  motion 
of  the  complainant,  although  the  cause  had  been  heard 
upon  the  evidence  as  reported  to  the  court  by  the  master. 
In  the  case  last  mentioned,  we  said:  "In  the  case  at  bar 
there  had  not,  so  far  as  the  record  discloses,  been  any 
determination  of  the  rights  of  either  party,  and  there  is 
nothing  in  the  record  to  show  that  there  was  any  abuse 
of  discretion  by  the  trial  court  in  permitting  the  bill  to 
be  dismissed  without  prejudice."  It  might  naturally  be 
inferred  from  this  language  that  the  right  to  dismiss  with- 
out prejudice  is  a  matter  of  discretion  with  the  court; 
but  it  was  not  there  intended  to  lay  down  any  such  gen- 
eral rule. 

Where  a  bill  is  dismissed  without  any  consideration 
of  the  merits,  and  before  decree,  even  though  the  order 
of  dismissal  does  not  contain  the  words,  "without  preju- 
dice," the  judgment  or  decree  of  dismissal  is  not  res  judi- 
cata, and  constitutes  no  bar  to  a  new  proceeding  for  the 
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same  cause  of  action  between  the  same  parties;  such 
termination  of  the  suit  leaves  the  parties  as  if  no  legal 
proceeding's  had  been  taken.  (6  Ency.  of  PI.  &  Pr.  986, 
987;  Richards  v.  Lake  Shore  and  Michigan  Southern  Railway 
Co,  124  111.  516;  Chamberlain  v.  Sutherland,  4  111.  App.  494). 
The  same  is  true  where  the  order  is,  that  the  bill  be 
dismissed  "without  prejudice."  In  other  words,  the  dis- 
missal of  a  bill  by  a  complainant  upon  his  own  motion  be- 
fore the  merits  are  considered,  and  the  dismissal  of  such 
a  bill  by  the  complainant  upon  his  own  motion  without 
prejudice,  have  the  same  effect  to  the  extent  that  neither 
is  a  bar  to  a  new  proceeding  for  the  same  cause  of  action 
between  the  same  parties. 

In  Bay  v.  Adarrty  50  N.  H.  84,  which  was  a  bill  for  divorce 
filed  by  a  husband  against  his  wife,  and  where  an  entry 
was  made  that  the  suit  was  "dismissed  without  prejudice," 
those  words  were  held  to  indicate  that  tlie  bill  was  not 
dismissed  upon  the  merits  of  the  case,  or  because  the 
equities  were  shown  to  be  with  the  defendant.  In  Kemp- 
Urn  V.  Burgess,  136  Mass.  192,  it  was  said:  "It  is  a  matter 
of  course  to  permit  a  plaintiff  to  dismiss  his  bill  at  any 
time  before  hearing  upon  payment  of  the  costs.  *  *  * 
Such  an  order  of  dismissal  is  in  the  nature  of  a  non-suit 
at  law,  and  not  a  bar  to  another  bill.  *  *  *  When  a 
bill  is  dismissed  upon  the  motion  of  the  plaintiff,  it  is  a 
safe  and  convenient  practice,  and  we  think  it  is  our  usual 
practice,  to  dismiss  it  without  prejudice."  This  authority 
certainly  holds,  that  a  dismissal  of  a  bill  by  a  complain- 
ant at  his  own  costs  at  any  time  before  hearing  is  the 
same  as  a  dismissal  of  it  "without  prejudice."  In  Vane- 
man  V.  Fairbrother,  7  Blackf.  541,  where  a  complainant  in 
chancery  moved  the  court  to  dismiss  the  bill  "without 
prejudice,"  and  the  court  refused  so  to  dismiss  the  bill, 
but  dismissed  it  "with  prejudice,"  it  was  held  that  the 
dismissal  would  be  no  bar  to  another  suit  for  the  same 
cause;  and  it  was  there  said,  in  the  opinion  deciding  the 
case:    "Had  the  order  of  dismission  contained  the  words, 
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^without  prejudice,'  as  desired  by  the  complainant,  it 
would  have  afforded  no  more  security  to  his  rig^hts  than 
it  would  without  them;  and  the  insertion  of  the  words 
*with  prejudice/  as  insisted  on  by  the  court,  does  not 
render  the  order  of  dismission  peremptory,  like  a  decree 
of  dismission  on  the  merits.  Either  set  of  words  is  un- 
meaning in  an  order  of  dismissal  on  the  motion  of  the 
complainant  without  a  final  hearing",  as  it  would  have 
been,  had  the  cause  been  dismissed  on  motion  of  the 
defendants  for  want  of  prosecution."  (1  Beach's  Modem 
Eq.  Pr.  sees.  450,  463). 

Under  the  view  thus  presented,  it  would  appear  that 
a  complainant  would  have  the  same  rig'ht  to  dismiss  his 
bill  "without  prejudice"  at  his  own  cost  before  a  hearing, 
as  to  dismiss  it  at  his  own  cost  before  a  hearing-  without 
stating  in  the  order  that  it  was  so  dismissed  "without 
prejudice."  If  this  rule  is  to  prevail,  it  certainly  was 
error  in  the.  court  below  not  to  grant  the  complainant's 
motion  to  dismiss  her  bill  without  prejudice  under  the 
circumstances. 

But  it  is  true  that  some  authorities  hold,  that  the  pro- 
priety of  permitting-  a  complainant  to  dismiss  his  bill 
without  prejudice  rests  in  the  sound  discretion  of  the 
court.  .  {Cminor  v.  Drake,  1  Ohio  St.  170;  Adams'  Eq.  p.  375, 
note  2;  Chicago  and  Alton  Railroad  Co.v.  Union  Rolling  Mill  Co. 
109  U.  S.  702).  But  where  it  is  a  matter  of  the  discretion 
of  the  court,  such  discretion  must  be  a  sound  leg"al  discre- 
tion, and  must  be  exercised  with  reference  to  the  rights 
of  both  parties.  Beach,  in  the  first  volume  of  his  work  on 
Modern  Equity  Practice,  at  section  450,  says:  "It  is  very 
clear  from  an  examination  of  the  authorities,  English  and 
American,  that  the  right  of  a  complainant  to  dismiss 
his  bill  without  prejudice  on  payment  of  the  costs,  is  of 
course,  except  in  certain  cases."  One  of  the  exceptions 
is,  that  a  court  may  refuse  permission  to  dismiss  a  bill 
without  prejudice,  if  such  a  dismissal  would  work  a  preju- 
dice to  the  other  party.    It  is  not  regarded  as  prejudice 
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to  the  defendant  that  the  complainant  dismisses  his  own 
bill,  simply  because  the  complainant  may  file  another  bill 
for  the  same  matter.  Another  exception  is,  that  such 
order  of  dismissal  should  not  be  made,  where  the  defend- 
ant has  been  put  to  the  trouble  of  making  his  defense. 
(1  Beach's  Mod.  Eq.  sec.  450;  Bank  v.  Bose,  1  Rich.  (S.  C.) 
Eq.  294;  Chicago  and  Alton  Bailroad  Co,  v.  Union  Boiling  Mill 
Go,  supra). 

In  the  case  at  bar,  we  are  unable  to  discover  that,  if 
appellant's  motion  to  dismiss  had  been  granted  at  the 
time  it  was  made,  the  appellee  would  have  been  preju- 
diced in  any  other  way,  than  that  she  might  be  liable  at 
some  future  time  to  become  defendant  to  another  bill  of 
the  same  character.  At  the  time  when  appellant's  motion 
was  made,  appellee  had  not  been  put  to  any  trouble  in 
making  her  defense,  nor  at  that  time  had  it  been  made 
manifest  that  she  was  entitled  to  a  decree  in  her  favor. 
Therefore,  even  if  the  rule  is  to  prevail  that  the  grant- 
ing or  refusing  of  a  complainant's  motion  to  dismiss  the 
bill  at  his  or  her  own  cost  before  a  hearing  is  within  the 
sound  discretion  of  the  court,  we  discover  no  reason  up- 
on the  face  of  this  record  why  such  discretion  should  not 
have  been  eiCercised  in  favor  of  appellant's  motion. 

The  costs  in  this  case  accruing  up  to  the  time  of  mak- 
ing the  motion  to  dismiss,  and  including  such  motion, 
should  be  paid  by  the  appellant;  but  all  costs  incurred 
subsequent  to  the  refusal  of  the  court  to  grant  such  mo- 
tion should  be  paid  by  the  appellee.  With  this  direction 
as  to  the  division  and  payment  of  the  costs,  the  decree 
of  the  circuit  court  is  reversed,  and  the  cause  is  remanded 
to  that  court,  with  directions  to  dismiss  appellant's  bill 
without  prejudice.  ^^^^^^  ^^^  remanded. 
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Leon  Nubling. 

Opinion  filed  December  S2y  1897. 

1.  XiOAN  ASSOCIATIONS— ossociaftOTi  clothing  its  secretary  toiih  powers 
of  general  agent  is  bound  by  his  acts,  A  loan  association  which  vests 
its  secretary  with  the  management  and  control  of  its  entire  busi- 
ness, so  as  to  make  him,  in  effect,  a  general  agent,  is  bound  by  his 
acts  done  under  such  extended  authority, 

2.  Samk— fraud  by  secretanj— what  not  a  cancellation  of  stock.  Where 
a  member  countermands  his  notice  of  withdrawal  and  continues  to 
make  his  payments  to  the  secretary  as  before,  the  facts  that  the 
secretary  enters  the  stock  on  his  books  as  canceled,  and  fraudu- 

.  lently  causes  a  warrant  for  its  withdrawal  value,  payable  to  the 
member's  order  but  not  endorsed  by  him,  to  be  cashed  by  the  treas- 
urer and  appropriates  the  money,  do  not  amount  to  a  cancellation 
of  the  stock. 

3.  Same — association  liable  to  member  for  payments  embezzled  by  sec- 
retary.   A  loan  association  is  liable  to  a  member  for  payments  on 

^.  stock  made  to  its  secretary,  which  are  appropriated  by  the  latter, 

and  not  entered  on  the  company's  books  or  reported  as  collected, 
although  the  secretary  has  fraudulently  caused  the  stock  to  be 
entered  upon  the  company's  books  as  canceled,  and  has  caused  a 
warrant  for  its  withdrawal  value  to^be  cashed,  the  proceeds  of 
which  he  also  appropriated. 

4.  Same — one  purchasing  stock  may  rely  on  secretary'' s  representations. 
One  purchasing  stock  in  a  loan  association  upon  the  representation 
of  the  secretary  that  it  is  for  sale,  and  who  continues  to  make  pay- 
ments thereon  until  the  secretary  absconds,  may  recover  from  the 
association  the  amount  paid  in  by  him,  although  the  secretary  had 
fraudulently  caused  the  stock  to  appear  on  the  books  as  canceled 
and  had  re-issued  it  to.the  purchaser  without  the  company's  knowl- 
edge, and  never  turned  in  any  of  the  proceeds  of  the  sale  or  any  of 
the  subsequent  payments. 

5.  Same— M;/ien  association  cannot  claim  benefit  of  statute  as  to  amount 
in  treasury  applicable  to  withdrawals.  A  loan  association  which  de- 
fends a  suit  to  recover  payments  made  on  stock  on  the  ground  that 
the  complainant  was  not  a  member  of  the  association  when  making 
the  payments,  cannot  complain  that  the  decree  against  it  orders 
execution  to  issue  without  regard  to  the  provision  of  the  statute 
concerning  the  amount  in  the  treasury  available  to  pay  claims  of 
withdrawing  members. 

Prairie  State  Building  Ass.  v.  Nubling^  64  111.  App.  329,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brentano, 
Judge,  presiding. 

Appellant  is  a  corporation  duly  organized  under  the 
Homestead  Loan  Association  act.  In  January,  1886,  Leon 
Nubling  became  a  member  of  the  association,  subscribing 
for  twenty  shares  of  the  stock  of  said  association  of  the 
fifteenth  series.  Upon  these  twenty  shares  he  made  reg- 
ular payments  of  810  per  month  to  one  Jacob  David,  the 
secretary,  until  July  14,  1892,  when  David  departed  from 
the  State,  having  embezzled  the  funds  of  the  association 
to  a  considerable  amount.  All  of  appellee's  transactions 
were  had  with  David,  and  all  payments  were  made  to 
David,  at  appellee's  residence.  It  appears  that  in  June, 
1889,  appellee  wished  to  purchase  a  lot,  and  told  David 
that  he  needed  his  money  and  desired  to  withdraw  from 
the  association,  and  David  called  for  and  appellee  de- 
livered to  him  a  pass-book,  and  possibly  a  certificate  of 
stock,  appellee  being  informed  that  it  would  be  necessary 
for  him  to  sign  the  certificate  of  stock  to  get  his  money. 
About  two  weeks  after,  Nubling  went  to  David  and  in- 
formed him  that  he  had  decided  to  remain  in  the  associa- 
tion, and  David  answered,  "All  right;  keep  it  up;  it  is  a 
good  thing."  David  then  gave  Nubling  a  new  pass-book, 
the  first  entry  in  which  was,  "July  1,  ?300,  by  transfer 
from  old  book, — J.  David."  All  previous  paj'^ments  by 
Nubling  had  been  entered  by  David  in  the  pass-book 
which  Nubling  surrendered  to  David  when  he  contem- 
plated withdrawing';  and  from  and  after  the  time  the  new 
pass-book  was  delivered  by  David  to  Nubling  the  monthly 
payments  were  entered  in  it  by  David. 

Prior  to  November  20,  1890,  David  told  Nubling  that 
the  association  had  some  stock  on  hand  which  it  would 
like  to  sell,  and  finally  Nubling  consented  to  buy  it. 
David  represented  to  Nubling  that  the  amount  that  had 
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been  paid  on  the  stock  which  the  association  had  for  sale, 
together  with  accrued  profits,  was  $477.50,  and  on  the 
19th  day  of  November  Nubling  purchased,  through  David, 
eight  shares  of  stock,  and  delivered  to  David  a  check  for 
^477.50,  and  David  delivered  to  him  a  pass-book  with  an 
entry  therein,  "Transferred  November  19,  1890,  to  Leon 
Nubling."  Prom  that  time  on,  until  July  14, 1892,  Nubling 
regularly  made  monthly  payments  of  four  dollars  on  ac- 
count of  this  last  mentioned  stock,  such  payments  being 
made  to  David  at  the  place  of  business  of  Nubling,  the 
same  as  on  the  stock  in  the  fifteenth  series.     The  last 
mentioned  eight  shares  of  stock  had  been  owned  by  one 
Marco,  who  had^  just  prior  to  its  purchase  by  appellee 
from  David,  handed  it  in  for  cancellation  to  David,  the 
secretary.     The  stock  had  been  indorsed  in  blank  by 
Marco,  and  David  then  received  the  money  from  Nubling 
and  made  the  transfer  entry  in  the  pass-book.     In  addi- 
tion he  had  treated  it  in  the  usual  manner  in  which  can- 
celed stock  would  be,  and  had  a  warrant  issue  in  the 
name  of  Marco  on  the  treasurer  of  the  association  for  the 
cancellation  value  of  the  stock,  and  though  it  was  payable 
to  the  order  of  Marco,  and  not  endorsed  by  him,  he  turned 
it  over  to  the  treasurer  as  cash.     At  the  time  when  ap- 
pellee had  first  indicated  his  desire  to  cancel  his  stock 
and  withdraw,  David  had  a  warrant  issue  to  the  order  of 
Nubling  for  the  cancellation  value  of  the  twenty  shares 
of  stock,  and  although  it  was  never  indorsed  by  him, 
David  turned  this  in  to  the  treasurer  as  so  much  cash. 

It  is  apparent,  therefore,  that  the  status  of  both  these 
stocks  was,  that  David  had  treated  them  on  his  books  as 
canceled  and  had  appropriated  to  himself  the  proceeds 
of  the  warrants  issued  for  such  cancellation,  yet  still,  as 
between  him  and  appellee,  the  stock  was  existing  and 
David  each  month  collected  dues  thereon,  crediting  the 
same  on  Nubling's  pass-book  but  making  no  entry  on  his 
own  books.  The  association  books  showed  that  both 
Nubling  and  Marco  had  canceled  their  stock  and  were  no 
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longer  members.  Marco  had  received  his  money,  but  got 
it  from  Nubling  through  David.  It  is  not  seriously  con- 
tended, and  cannot  be,  that  appellee  liad  ever  received  a 
dollar  in  return.  David,  the  secretary,  having  absconded, 
the  whole  contention  is  whether  appellee  or  the  associa- 
tion shall  suffer  by  his  fraud. 

The  master  to  whom  the  cause  was  referred  reported 
finding  the  appellant  association  indebted  to  appellee  in 
the  full  amount  of  his  own  and  the  Marco  stock,  with 
profits  and  interest  thereon.  The  Superior  Court,  on 
hearing,  approved  the  report  and  entered  a  decree  in  ac- 
cordance therewith.  On  appeal  to  the  Appellate  Court 
this  decree  was  affirmed,  and  by  appeal  the  matter  is  here 
presented. 

Williams  &  Kraft,  for  appellant. 

Samuel  J.  Howe,  for  appellee. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

The  only  questions  necessary  to  be  considered  in  the 
determination  of  the  issues  in  this  case  are,  whether  there 
was  such  a  cancellation  of  the  stock  of  appellee  in  this 
association  as  amounted  to  a  bar  of  his  right  to  recover 
the  money  before  then  paid, — a  withdrawal  of  his  mem- 
bership from  the  association  so  that  all  payments  of  dues 
thereafter  were  unauthorized;  and  also  whether  or  not 
the  purchase  by  him  from  the  secretary  of  this  building 
association  of  stock  presented  by  another  party  for  can- 
cellation gave  him  the  right  or  title  thereto. 

In  our  view  of  the  case  the  master  in  chancery,  the 
circuit  court  and  the  Appellate  Court  have  all  reached 
the  correct  conclusions.  The  record  in  this  case  shows 
that  the  twenty  shares  of  stock  held  by  appellee  were 
presented  for  cancellation  at  one  time,  but  in  fact  never 
were  canceled.     The  by-laws  of  appellant  provide  as 
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follows:  "All  members  desiring  to  Withdraw  from  the  as- 
sociation, as  provided  by  section  6  of  the  act  under  which 
this  association  is  org'anized,  shall  be  entitled  to  receive 
the  amount  of  dues  paid  by  them,  less  all  fines  and  other 
charges,  and  also  receive  such  shares  of  t^e  profits  then 
accrued  as  the  board  of  directors  may  from  time  to  time 
determine:  Provided,  that  no  member  withdrawing  from 
the  association  within  one  year  after  having  joined  the 
same  shall  be  entitled  to  any  interest  or  profits."  Appel- 
lee did  not  receive,  after  the  presentation  of  his  stock; 
all  dues  paid  by  him,  together  with  any  portion  of  the 
profits  then  accrued,  but  before  any  cancellation  of  his 
stock  was  made  he  notified  the  association,  through  its 
proper  officer,  the  secretar}^,  that  he  would  not  withdraw. 
He  had  a  perfect  right  to  do  this  at  any  time  before  the 
cancellation  was  actually  consummated.  The  mere  facts 
that  about  that  time  a  fraudulent  secretary  caused  a  war- 
rant to  be  drawn  to  appellee's  order  for  the  withdrawal 
value  of  this  stock,  and  without  procuring  the  indorse- 
ment of  appellee  was  able  to  induce  this  association  to 
cash  the  warrant,  were  not  such  facts  as  operated  to  can- 
cel appellee's  stock. 

Common  knowledge  of  the  general  conduct  and  man- 
agement of  associations  known  as  building  associations 
shows  that  in  the  majority  of  cases  the  secretary  of  such 
an  association  has  largely  the  control  of  the  details  of 
its  business.  He  generally  possesses  the  confidence  of 
its  members  and  patrons,  who  largely  rely  on  him.  Many 
such  associations,  under  our  statute,  transact  a  financial 
business  far  in  excess  of  the  ordinary  bank.  Its  directors 
should  certainly  be  held  to  an  ordinary  degree  of  dili- 
gence and  watchfulness  over  the  interests  of  the  associa- 
tion and  over  those  who  handle  its  funds.  There  having" 
been  no  withdrawal  or  cancellation  of  this  stock,  it  fol- 
lows that  all  payments  of  dues  made  to  an  officer  of  the 
association  authorized  to  receive  them  created  an  addi- 
tional liability  from   the  appellant  association  to  ap- 
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pellee.  The  fact  that  the  secretary  of  this  association, 
either  fraudulently  or  otherwise,  did  not  report  the  col- 
lection of  these  monthly  payments  of  dues  to  the  asso- 
ciation does  not  release  the  association.  As  long  as  he 
was  secretary  he  was,  under  the  by-laws,  the  proper  of- 
ficer to  receive  such  payments,  and  payment  to  him  was 
to  the  association. 

It  is  contended  that  appellee  acquired  no  title  to  the 
Marco  stock.  The  Marco  stock  was  not  canceled,  as  the 
warrant  for  such  purpose  was  never  delivered  to  Marco 
nor  did  he  indorse  it.  It  was  a  fraud  on  the  part  of  the 
secretary  to  appropriate  the  amount  of  the  warrant  to 
himself.  Appellee  issued  his  check  for  the  stock,  and  the 
proper  representative  of  the  appellant  association,  who 
also  acted  for  Marco,  received  it  and  assigned  the  pass- 
book to  appellee,  who  continued  to  make  payments  on 
this  stock.  In  this  association,  as  in  many  others  of  like 
class,  great  confidence  seems  to  have  been  reposed  in  the 
secretary  previous  to  his  default.  Endlich,  in  his  work 
on  Building  Associations,  (par.  174,)  says  that  the  secre- 
tary is  often  the  general  agent  of  the  association,  and 
often  is,  in  point  of  fact,  the  manager  of  its  entire  busi- 
ness. Where  such  control  and  management  are  vested 
in  him,  even  tacitly,  the  association  will  be  bound  by  his 
acts  under  such  extended  authority. 

Comx>laint  is  made  that  the  decree  of  the  Superior 
Court  ordered  execution  against  the  association,  when 
the  statute  provides  that  only  one-half  the  funds  in  the 
treasury  shall  be  applicable  to  the  demands  of  withdraw- 
ing stockholders.  There  is  no  merit  in  this  objection. 
Appellant  denied  that  appellee  was  a  member  of  its  as- 
sociation or  had  any  right  to  withdraw.  After  the  decree 
appellee  stood  in  the  relation  of  a  creditor,  rather  than 
a  withdrawing  member. 

The  judgment  of  the  Appellate  Court  for  the  First 

District  is  affirmed.  r   ?         *    ^       ^ 

Judgment  ajffirmed. 
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Minnie  Hull  et  al 

V. 

The  People  exreL  Georg^e  McCormick,  County  Collector. 
Opinion  filed  December  22^  1897. 

1.  Special  taxation— what  objections  may  be  considered  on  appli- 
cation for  Judgment  of  sale.  On  application  for  judgment  of  sale  for 
a  delinquent  special  tax  or  assessment  only  such  objections  may 
be  considered  as  affect  the  jurisdiction  of  the  court  to  render  the 
judgment  of  confirmation. 

2.  Same— wiatters  of  which  the  confirmation  judgment  is  conclusive.  A 
judgment  confirming  a  special  tax  is  conclusive,  in  a  collateral 
proceeding  to  sell  the  property  for  delinquent  taxes,  as  to  all  ob- 
jections to  the  proceedings  in  the  county  court,  and  the  alleged 
failure  of  the  court,  and  commissioners  appointed  by  it,  to  comply 
with  supposed  requirements  in  making  the  assessment  roll  and  con- 
firming the  assessment. 

3.  Samk— objection  that  ordina^xce  is  void  is  available  in  a  collateral 
proceeding.  An  objection  that  a  special  taxation  ordinance  is  void 
as  without  statutory  authority,  or  not  within  the  power  of  the  city 
council,  is  available  on  application  for  judgment  of  sale. 

4.  Sa^ik— effect  of  amendment  of  1895  to  section  17  of  City  and  Villarfe 
act.  The  amendment  of  1895  to  section  17  of  article  9  of  the  City 
and  Village  act  (Laws  of  1895,  p.  100,)  does  not  abridge  the  city 
council's  power  to  enact  special  taxation  ordinances,  nor  require 
the  introduction  therein  of  any  new  provisions  to  give  them  va- 
lidity, but  merely  gives  a  property  owner  the  right,  if  dissatisfied 
with  the  tax,  to  have  the  question  of  benefits  submitted  to  a  jury. 

5.  Samtz— when  special  taxation  ordinance  is  not  invalid.  A  special 
taxation  ordinance  is  not  invalid,  under  the  provisions  of  section 
17  of  article  9  of  the  City  and  Village  act,  as  amended  in  1895, 
because  it  provides  for  a  special  tax  upon  contiguous  property  to 
pay  the  entire  cost  of  a  street  improvement,  except  at  street  in- 
tersections and  along  a  public  park,  without  any  provision  therein 
limiting  the  tax  to  the  benefits  received  by  the  property. 

Appeal  from  the  County  Court  of  Madison  county; 
the  Hon.  William  P.  Early,  Judge,  presiding. 


mJ\ 


J.  H.  &  L.  D.  Yager,  for  appellants. 

John  P.  McGinnis,  and  Henry  S.  Baker,  for   ap- 
pellee. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  county  collector  of  Madison  county  applied  for 
judgment  against  the  lands  and  lots  of  appellants,  which 
were  returned  to  him  delinquent  as  to  a  special  tax  levied 
by  the  city  of  Alton  to  macadamize  and  improve  certain 
streets  in  said  city  and  which  had  been  confirmed  by  the 
judgment  of  the  county  court.  Appellants  appeared  and 
filed  objections,  which  were  overruled  and  judgment  was 
rendered  against  the  premises. 

This  being  a  collateral  proceeding,  only  such  objec- 
tions can  be  heard  or  considered  as  affect  the  jurisdiction 
.  of  the  county  court  to  pronounce  the  judgment  of  con- 
firmation. {Steenberg  v.  People  ex  rel.  164  111.  478;  People  v. 
Calvin,  165  id.  67;  People  ex  rel  v.  Lingle,  id.  65.)  The  ob- 
jections, therefore,  to  the  proceedings  in  the  county  court, 
and  the  alleged  failure  of  the  court  and  the  commission- 
ers appointed  by  it  to  comply  with  the  supposed  require- 
ments in  making  the  assessment  roll  and  confirming  the 
assessment,  will  not  be  considered.  The  judgment  df 
confirmation  is  binding  and  conclusive  as  against  all  such 
objections. 

The  only  claim  affecting  the  jurisdiction  of  the  county 
court  to  hear  and  determine  the  questions  involved  in 
the  assessment  proceedings  is,  that  the  ordinance  au- 
thorizing the  improvement  was  void,  so  that  it  conferred 
no  rights  and  no  steps  could  be  taken  under  it.  Such  an 
objection  may  be  made  in  the  collateral  proceeding,  and 
it  |s  a  good  defense  that  a  provision  is  without  statutory 
authority  and  not  within  the  power  delegated  to  the  city 
council,  {Culver  v.  People,  161  111.  89,)  or  that  the  ordinance 
does  not  comply  with  a  positive  requirement  of  the  stat- 
ute necessary  to  make  a  valid  enactment.  {Mansfield  v. 
People,  164  111.  611;  Casa  v.  People,  166  id.  126.)  The  ground 
upon  which  the  ordinance  in  this  case  is  claimed  to  be 
void  is,  that  it  provides  for  a  special  tax  upon  contiguous 
property  to  pa^  the  entire  cost  of  the  improvement,  ex- 
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cept  at  street  intersections  and  contiguous  to  a  public 
park,  without  any  provision  limiting  the  tax  to  the  bene- 
fits received  by  the  property. 

It  is  insisted  that  the  amendment  of  1895  to  section  17 
of  article  9  of  the  City  and  Village  act  completely  elimi- 
nated special  taxation  from  the  law  of  this  State,  and 
left  only  the  law  of  special  assessment  to  pay  for  local 
improvements.  We  do  not  understand  that  the  amend- 
ment had  that  effect.  It  provided  that  no  special  tax 
should  exceed  the  special  benefit  to  the  property  taxed, 
and  that  the  ordinance  should  not  be  deemed  conclusive 
of  such  benefit,  but  the  question  should  be  subject  to  re- 
view and  determination  of  the  county  court  and  be  tried 
in  the  same  manner  as  in  proceedings  by  special  assess- 
ment. Prior  to  this  amendment,  while  the  special  tax 
was  supposed  to  be  based  on  an  equivalent  in  benefits, 
the  city  council  had  a  right  to  finally  determine  that 
question,  and  the  imposition  of  the  tax  was  such  a  deter- 
mination which  could  not  be  disputed  and  was  not  sub- 
ject to  review.  (White  v.  People,  94  111.  604;  Craiv  v.  Vilkif/e 
of  TolonOy  96  id.  255;  Enos  v.  City  of  Sprimifield,  113  id.  65; 
City  of  Galesburg  v.  Searles,  114  id.  217;  City  of  Sterling  v. 
Galt^  117  id.  11;  Chicago  and  Northwestern  Railway  Co,  v. 
Villat/e  of  Elmhurst,  165  id.  148.)  The  amendment  merely 
changed  this  rule  of  law  by  providing  that  the  ordinance 
should  not  be  deemed  conclusive  of  benefits,  but  that  the 
land  owner  might,  if  dissatisfied,  have  that  question  sub- 
mitted to  the  court  and  tried  by  a  jury  in  the  same  man- 
ner as  in  proceedings  by  special  assessment.  It  did  not 
in  any  way  affect  or  abridge  the  jjower  of  the  city  council 
in  the  enactment  of  the  ordinance  or  require  the  intro- 
duction of  any  new  provision  to  give  it  validity.  The 
ordinance  for  the  special  tax  was  therefore  not  void,  but 
was  within  the  power  conferred  upon  the  city  council 
and  gave  the  court  jurisdiction  to  enter  the  judgment  of 
confirmation.  The  appellants  did  not  avail  themselves 
of  the  privilege  extended  to  them  by  the  amendment  of 
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1895,  and  have  the  question  of  benefits  reviewed  and  de- 
termined, and  the  judgment  of  the  county  court,  which 
had  jurisdiction,  cannot  be  questioned  in  this  collateral 
proceeding  to  collect  the  amount  of  the  judgment. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Jacob  Glos 

V, 

Samuel  F.  Bouton. 

Opinion  filed  December  22, 1897, 


1.  Cloud  on  titi,k— jar isdictmuU  elements  necessary  to  maintain  biU 
to  remove  cloud.  Under  our  statute  a  bill  to  remove  cloud  from  title 
can  be  maintained  only  when  the  complainant  is  in  possession  of 
the  premises,  or  where  the  premises  are  vacant  and  unoccupied  at 
the  time  of  the  filing  of  the  bill.  * 

2.  Variance— tr/icn  variance  bdween  allegation  and  proof  is  fatal. 
An  allegation  in  a  bill  to  remove  cloud  that  the  complainant  is 
in  possession  of  the  premises  is  jurisdictional,  and,  when  denied  by 
answer,  the  variance  between  such  allegation,  and  proof  that  the 
premises  were  in  fact  vacant,  unfenced  and  unimproved  when  the 
biU  was  filed,  is  fatal. 

3.  Pleading— ic/ia/  is  not  an  admimon  that  complainant  in  bill  to 
remove  cloud  is  in  possession.  An  allegation  in  an  answer  to  a  bill 
to  remove  cloud  that  the  defendant  bad  begun  an  ejectment  suit 
against  the  complainant,  which  was  then  pending,  is  not  an  admis- 
sion that  the  complainant  was  in  possession  of  the  premises,  as 
ejectment  may  be  brought  for  unoccupied  premises  against  one 
asserting  title  thereto. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Elbridge  Hanecy,  Judge,  presiding. 

Enoch  J.  Price,  for  appellant: 

In  order  to  constitute  a  former  action  pending,  so  as 
to  abate  a  second,  it  must  appear  that  the  prior  action 
had  been  technically  "commenced"  when  the  latter  action 
was  instituted.     1  Ency.  of  PI.  &  Pr.  754,  124. 
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The  bill  alleg-es  possession  in  the  complainant.  This 
is  a  jurisdictional  allegation,  and  is  denied  in  the  answer. 
The  evidence  is  that  the  land  is  vacant,  and  that  it  has 
been  in  that  condition  for  more  than  two  years  last  past. 
Complainant  having  failed  to  prove  his  allegation  of  pos- 
session, his  bill  should  have  been  dismissed.  Hardin  v. 
Jones,  86  111.  313;  Gagev.  Abbott,  99  id.  366;  Glosv.  Randolph, 
133  id.  147;  VMherellv,  Eberle,  123  id.  666;  JoJinson  v.  Eul- 
ing,  127  id.  14. 

Edwin  White  Moore,  and  C.  S.  Bouton,  for  appellee: 

It  is  only  necessary  to  make  a  prima  facie  case  of  own- 
ership, as  against  a  void  tax  deed,  in  a  chancery  proceed- 
ing, to  remove  such  tax  deed  as  a  cloud.  Glos  v.  Randolph, 
138  III.  228. 

There  are  only  two  cases  under  our  law  in  which  a 
party  may  file  a  bill  to  quiet  title  or  to  remove  a  cloud 
from  the  titl^  to  real  property:  First,  when  he  is  in  pos- 
session of  the  lands;  and  second,  when  he  claims  to  be 
the  owner  and  the  lands  are  unimproved  and  unoccupied. 
Gage  v.  Abbott,  96  III.  367;  Hardin  v.  Jones,  86  id.  315. 

Possession  of  land  may  be  acquired  and  held  by  any 
use  that  clearly  indicates  an  appropriation  to  the  use  of 
the  person  claiming  to  hold  the  property.  Tiniesdale  v. 
Ford,  37  III.  210. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 

court: 

This  is  a  bill  filed  on  July  9,  1896,  by  the  appellee 
claiming  to  be  the  owner  of  certan  lots  in  Cook  county, 
Illinois,  for  the  purpose  of  having  a  tax  deed  held  by  the 
appellant  removed  therefrom  as  a  cloud  upon  the  appel- 
lee's title.  Answer  was  filed,  and  reference  was  taken 
to  a  master  in  chancery,  who  made  a  report,  finding  that 
the  appellee  was  entitled  to  the  relief  prayed  for  in  his 
bill,  and  recommending  that  a  decree  be  entered  in  ac- 
cordance with  the  prayer  of  the  bill.     Exceptions  were 
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filed  to  the  master's  report,  but  these  exceptions  were 
overruled,  and  the  court  rendered  a  decree,  confirming 
the  report  and  setting  aside  the  tax  deed  as  a  cloud  upon 
the  complainant's  title. 

Numerous  questions  are  discussed  by  counsel  which 
we  do  not  deem  it  necessary  to  notice.  The  decree  must 
be  reversed  for  the  reasons  hereinafter  stated. 

Under  our  statute  a  bill  to  remove  a  cloud  from  title 
can  only  be  maintained  in  two  cases,  namely:  Where  the 
complainant  is  in  possession  of  the  premises,  or  where 
the  premises  are  vacant  and  unoccupied  at  the  time  qf 
the  filing"  of  the  bill.  {Johnson  v.  Euling,  127  111.  14;  Glos  v. 
Randolph^  133  id.  197).  In  the  case  at  bar,  the  bill  alleges 
that  the  complainant  was  in  possession  of  |:he  premises 
at  the  time  of  the  filing  of  the  bill.  This  allegation  of 
possession  is  a  jurisdictional  one,  and  is  denied  in  the 
answer.  The  proof  furnished  by  the  complainant  him- 
self shows  that,  when  the  present  bill  was  filed,  the  lots 
in  question  were  vacant.  Charles  Sherman  Bouton,  who 
was  called  as  a  witness,  first  for  the  complainant,  and 
then  for  the  defendant,  testified  as  follows:  "The  prop- 
erty lies  between  Rhodes  avenue  and  Woodland  avenue 
and  between  Seventy-ninth  and  Eighty-first  streets,  and 
is  vacant.  It  stands  at  present  as  open,  unenclosed  city 
lots,  and  has  stood  in  that  condition  for  two  years  past. 
It  was  in  that  condition  at  the  time  of  filing  this  bill." 
If  the  bill  had  contained  an  averment  that  the  premises 
were  vacant  and  unoccupied,  the  testimony  thus  intro- 
duced would  have  sustained  such  averment.  But  there 
was  no  testimony  whatever  to  sustain  the  allegation, 
that  complainant  was  in  possession  of  the  premises  when 
the  bill  was  filed.  The  allegata  and  the  probata  must  agree. 
Here,  they  do  not  agree;  nor  was  any  motion  made  by 
the  complainant  to  amend  his  bill  to  make  it  conform  to 
the  testimony  introduced. 

In  a  plea  filed  by  the  defendant  below,  which  was  held 
by  the  court  to  be  insuflicient,  the  defendant  set  up  in  bar 
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of  the  present  suit,  that  he  had  theretofore  commenced 
a  suit  in  ejectment  ag^ainst  the  complainant  for  the  lands 
here  in  controversy,  and  that  said  ejectment  suit  was  still 
pending".  Although  the  defendant's  plea  was  held  insuffi- 
cient, the  court  permitted  the  facts  therein  alleg^ed  to  be 
set  up  in  the  answer.  The  fact,  that  such  an  ejectment 
suit  was  begun  before  the  present  bill  was  filed  and  was 
still  pending"  when  the  bill  was  filed,  is  admitted;  and  it 
is  also  admitted,  that  no  service  had  been  had  upon  com- 
plainant in  said  ejectment  suit  when  the  present  bill  was 
filed.  We  pass  no  opinion  upon  the  question  as  to  what 
effect  should  be  given  to  the  pendency  of  the  ejectment 
suit  upon  the  present  suit. 

The  ejectment  suit  is  only  referred  to  because  of  the 
conclusion  drawn  by  appellee's  counsel  from  its  pend- 
ency. He  claims,  that  the  ejectment  suit  could  only  have 
been  brought  upon  the  theory  that  the  present  complain- 
ant was  in  possession  of  the  premises;  that,  by  bringing 
the  ejectment  suit,  appellant  admitted  that  appellee  was 
in  possession  of  the  premises;  and  that,  consequently, 
appellant  is  estopped  from  denying  that  the  appellee 
was  in  possession  of  said  premises  when  the  present  bill 
was  filed.  This  position  is  not  well  taken,  because  the 
commencement  of  the  ejectment  suit  was  not  necessarily 
an  admission  that  the  defendant  therein  was  in  posses- 
sion of  the  premises  in  controversy.  We  have  recently 
held,  that  an  action  of  ejectment  may  be  brought,  under 
the  statute  of  this  State,  where  the  premises  are  not 
occupied  against  a  person  claiming  title  thereto  at  the 
commencement  of  the  suit.    {Converse  v.  Dunn,  166  111.  25). 

For  the  reason  that  the  bill  avers  the  complainant  to 
be  in  possession,  and  the  proof  fails  to  sustain  the  aver- 
ment of  the  jurisdictional  fact  of  possession,  the  decree 
of  the  circuit  court  is  reversed,  and  the  cause  is  remanded 

Reversed  and  remanded. 
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W.  W.  Stevenson  et  ah 

V. 

John  Bachrach. 

Opinion  filed  Novem^jer  8^  1S07. 

1.  Partition— ^premises  oioned  in  severalty  are  not  subject  to  partition 
under  the  statute.  Premises  belonping^  in  severalty  to  two  parties, 
and  no  portion  thereof  belonging  jointly  to  both,  are  not  subject  to 
partition  under  the  statute  nor  under  any  proceeding  known  in 
courts  of  equity.  And  this  is  true  notwithstanding  a  single  building 
covers  both  tracts. 

2.  Deeds — effect  of  deed  where  building  covers  two  tracts  of  land  otjoned 
in  severalty.  Where  a  building  covers  two  tracts  of  land  owned  in 
severalty,  a  deed  to  one  of  the  tracts  passes,  as  incident  thereto, 
only  the  particular  portion  of  the  building  standing  thereon,  in  the 
absence  of  evidence  as  to  the  nature  of  the  arrangement  between 
the  original  owners  who  erected  the  building. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  P.  Tipton,  Jud^^e,  presiding. 

This  is  a  bill  for  partition,  filed  by  appellee  ag^ainst  the 
appellants,  seeking  partition  of  a  house  without  asking 
for  the  partition  of  the  land,  upon  which  the  house  stands. 
Appellee  owns  the  south  half  of  lot  102  in  James  Allin's 
addition  to  Bloomington,  except  five  feet  off  the  east  end 
thereof  and  five  feet  in  width  off  of  the  south  side  thereof, 
the  latter  having  been  donated  for  an  alley.  One  T.  F. 
Worrell,  now  deceased,  was  the  owner  of  a  tract  of  land  9.5 
feet  in  width,  lying  adjacent  to  the  north  line  of  the  above 
described  premises,  owned  by  appellee.  Worrell  died  tes- 
tate, and  by  his  will  devised  said  9.5  feet  to  his  widow, 
C.  A.  Worrell,  for  her  life,  and,  upon  her  death,  to  his 
daughter,  Ida  Harwood  Worrell,  and  one  W.  W.  Steven- 
son. Ida  Harwood  Worrell  married  W.  D.  Rudy,  and  died, 
leaving  her  son,  Worrell  Harwood  Rudy,  the  latter  being 
a  minor.  Said  tract,  9.5  feet  in  width,  is  owned  by  W.  W. 
Stevenson  and  W.  H.  Rudy,  subject  to  the  life  estate  of 
Mrs.  C.  A.  Worrell;  the  interest  of  the  minor  Rudy  being 
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also  subject  to  the  dower  of  his  father.     Some  fifteen  or 
twenty  years  ag^o  Lucinda  D.  Luce,  the  wife  of  one  Dr. 
Luce,  owned  said  south  half  of  lot  102,  and  one  Hutchin- 
son owned  the  south  end  of  the  north  half  of  said  lot  102. 
At  this  time  Dr.  Luce  and  Hutchinson  erected  a  brick 
building,  which  is  described  by  one  of  the  witnesses  as 
consisting"  of  "a  little  brick  and  mortar  and  tin  and  such 
stuff."     This  building  covered  a  strip  of  land,  9.5  feet 
wide,  on  the  south  end  of  the  north  half  of  lot  102,  and 
also  covered  a  strip,  10.6  feet  wide,  on  the  north  end  of 
the  south  half  of  lot  102.     At  this  time  Lucinda  D.  Luce 
owned  in  severalty  said  strip,  which  was  10.6  feet  wide, 
and  Hutchinson  owned  in  severalty  said  strip,  which  was 
9.5  feet  wide.     Lucinda  D.  Luce  conveyed  by  warranty 
deed  to-  one  Maggie  G.  Alexander  "the  south  half  of  lot 
102  in  James  Allin's  addition,"  etc.     Thereafter  Maggie 
Alexander  and  her  husband,  in  consideration  of  $3000.00, 
conveyed  by  warranty  deed  to  John  Dawson  the  said 
"south  half  of  lot  102,"  etc.     On  November  19,  1894,  John 
Dawson  and  wife,  in  consideration  of  $3200.00  conveyed 
to  the  appellee,  John  Bachrach,  "the  south  half  of  lot 
102  in  James  Allin's  addition  to  the  city  of  Bloomington, 
except  five  feet  in  width  off  of  the  east  end  thereof  and 
five  feet  in  width  off  of  the  south  end  thereof."  The  title 
of  Hutchinson  to  the  south  end  of  the  north  half  of  lot 
102  became  vested  in  T.  P.  Worrell.     There,  appears  in 
evidence  a  deed,  dated  May  14,  1887,  executed  by  O.  D. 
Dowley,  administrator  of  the  estate  of  Minerva  Dowley, 
deceased,  conveying  to  Thomas  F.  Worrell  the  following 
described  real  estate:    "Commencing  48  feet  south  of  the 
north-west  corner  of  lot  102  of  James  Allin*s  addition, 
*    *    *    running  thence  east  59.5  feet,  thence  south  9.5 
feet,  thence  west  59.5  feet,  thence  north  9.5  feet  to  the 
place  of  beginning."  The  property  thus  conveyed  by  the 
last  named  deed  has  become  vested  by  the  will  aforesaid 
in  said  Stevenson  and  the  minor,  Rudy,  subject  to  the 
life  estate  and  the  dower  as  aforesaid. 
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At  the  time  the  bill  in  this  case  was  filed,  appellee 
owned  in  severalty,  under  the  deed  from  said  Dawson,  the 
tract  of  land,  10.6  feet  wide,  on  the  north  end  of  the  south 
half  of  lot  102,  and  appellants  owned  the  tract  of  land, 
9.5  feet  wide,  on  the  south  end  of  the  north  half  of  lot 
102,  which  adjoined  and  was  adjacent  to  said  tract  of 
land,  10.6  feet  wide,  as  above  described.  It  thus  appears, 
that  appellee  owned  in  severalty  his  tract  of  land,  10.6 
feet  wide,  and  the  appellants  owned  in  severalty  their 
tract  of  land,  9.5  feet  wide.  The  buildin*^  in  question 
covered  the  tract  of  land  of  appellee,  10.6  feet  wide,  and 
extended  over  and  covered  the  tract  of  land  9.5  feet  wide, 
owned  by  appellants,  so  that  the  building  covered  the 
whole  20.1  feet. 

The  bill  avers,  that  the  building,  which  is  a  one-story 
brick  building",  was  erected  by  virtue  of  a  license,  granted 
by  former  owners  of  the  above  described  lands,  and  that 
the  appellee  and  the  appellants  are  the  owners  in  com- 
mon of  said  building.  The  bill,  however,  admits  and 
states,  that  the  land  is  owned  by  the  appellee  and  the 
appellants  in  severalty.  The  answer  denies,  that  there 
was  any  agreement  in  regard  to  the  erection  of  the  build- 
ing, and  denies  that  it  is  owned  in  common  by  the  appel- 
lee and  the  appellants,  but  claims  that  it  is  owned  in 
severalty;  that  is  to  say,  that  appellee  owns  that  portion 
of  the  building  situated  on  his  land,  and  the  appellants 
own  that  portion  of  the  building,  situated  on  their  land. 
On  April  16, 1894,  a  verbal  lease  of  the  premises  was  made 
to  one  Burkhardt  at  $15.00  per  month.  The  rents  paid 
by  Burkhardt  have  been  divided  between  appellee  and 
appellants,  ^.00  to  the  former  and  §7.00  to  the  latter. 

The  evidence  does  not  show,  that  the  house  was 
erected  by  the  former  owners  under  any  si)ecial  agree- 
ment. It  does  not  disclose  the  nature  of  the  arrangement 
between  the  former  owners,  under  which  the  building  was 
constructed;  but  it  clearly  appears,  that,  if  there  was  any 
arrangement,  it  was  merely  verbal,  and  not  in  writing. 
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The  court  below  entertained  the  opinion,  that  the  bill 
would  lie  for  the  partition  of  the  house,  irrespective  of 
the  land,  and  entered  a  decree  in  accordance  with  such 
opinion.    This  appeal  is  prosecuted  from  such  decree. 

EwiNG  &  Wight,  and  F.  Y.  Hamilton,  for  appellants. 

Livingston  &  Bach,  for  appellee. 

Mr.  Justice  Ma\3RUDER  delivered  the  opinion  of  the 
court: 

When  this  bill  for  partition  was  filed,  the  premises 
were  owned  in  severalty  in  the  proportions  of  10.6  feet 
thereof  by  the  appellee  and  of  9.5  feet  thereof  by  the 
appellants.    It  is  a  fact,  and  the  appellee  so  admits  in 
his  testimony,  that  he  only  owns  the  land,  10,6  feet  wide, 
described  in  his  deed  from  Dawson,  and  that  he  only 
claims  what  is  described  in  that  deed  and  as  it  is  therein 
described.     So  far  as  the  building"  is  concerned,  it  must 
be  held  that  that  portion  of  the  building,  which  rests 
upon  the  portion  of  the  land  owned  by  appellee,  belong-s 
in  severalty  to  him,  and  that  portion  of  the  building, 
which  rests  upon  the  land  belonging"  to  appellants,  be- 
longs in  severalty  to  them,  in  the  absence  of  any  testi- 
mony as  to  the  nature  of  the  arrangement  between  the 
orig"inal  owners,  who  erected  the  building.    "The  grant  of 
a  tract  of  land  passes  everything  standing  upon  the  land. 
*     *     *     A  deed  to  land  conveys  the  buildings  thereon. 
Evidence  of  the  intention  of  the  grantor  is  inadmissible." 
(2  Devlin  on  Deeds,  sec.  8G3).     By  the  delivery  of  the 
deed,  which  was  executed  by  Dawson  to  appellee,   the 
grantor  therein  conveyed  to  appellee,  not  only  the  land, 
but  the  portion  of  the  building  upon  the  land.    ''Cujus  est 
soluniy  ejus  est  usque  ad  ccelurn.'^    Lord  Coke  says,  that  the 
word,  "land,"  in  its  legal  signification,  comprehends  any 
ground,  soil,  or  earth  whatever,  and  it  also  has  an   in- 
definite extent  upwards  as  well  as  downward;  aqd  that, 
therefore,  it  includes  all  castles,  houses  and  other  build- 
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ing"s  standing  thereon.  {Tsham  v.  Morgan,  9  Conn.  374.)  It 
is  also  true,  that,  by  the  delivery  to  Worrell  of  the  deed 
which  conveyed  to  him  his  land,  the  portion  of  the  build- 
ing resting^  thereon  passed  with  the  land.  But  it  cannot 
be  said,  that,  by  the  deed  which  was  executed  to  appellee 
and  by  the  deed  which  was  executed  to  Worrell,  any 
building,  or  any  portion  of  any  building  not  standing 
upon  the  particular  premises  conveyed  by  these  deeds 
respectively,  passed  thereby  to  the  grantees  therein.  It 
follows,  that  appellee  acquired  no  interest  by  his  deed  in 
the  portion  of  the  building  which  rested  upon  Worrell's 
land,  and  Worrell  by  his  deed  acquired  no  interest  in  the 
portion  of  the  building  which  rested  upon  the  land  of  ap- 
pellee. The  portions  of  the  land,  upon  which  the  building 
stood,  were  not  only  owned  in  severalty  by  the  parties, 
but  the  portions  of  the  building,  resting  respectively 
upon  the  portions  of  the  land  owned  in  severalty,  were 
also  owned  in  severalty.  We  are  unable  to  understand 
how  it  can  be  contended,  under  these  facts,  that  the 
appellee  and  the  appellants  owned  the  building  in  com- 
mon, or  were  tenants  in  common  thereof. 

In  the  case  at  bar,  therefore,  an  attempt  is  made  by 
the  appellee,  the  complainant  below,  to  accomplish  the 
partition,  by  an  involuntary  proceeding,  of  property 
owned  in  severalty.  This  cannot  be  done  under  the  Par- 
tition act  of  this  State,  and  under  the  construction,  which 
has  been  given  by  this  court  to  that  act.  Section  1  of  the 
Partition  act  provides,^  "that  when  land,  tenements  or 
hereditaments  are  held  in  joint  tenancy,  tenancy  in  com- 
mon or  co-parcenary,  ♦  ♦  *  any  one  or  more  of  the 
persons  interested  therein  may  compel  a  partition  thereof 
by  bill  in  chancery,"  etc.  (3  Starr  &  Cur.  Stat.— 2d  ed.— 
p.  2912).  In  McConnel  v.  Kibbe,  43  111.  12,  we  held  that  an 
estate  must  be  held  jointly,  in  common,  or  in  co-parcen- 
ary, in  order  to  be  the  subject  of  partition  under  our 
statute;  and  that  premises,  belonging  in  severalty  to  two, 
and  no  portion  thereof  belonging  jointly  to  both,  are  not 
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subject  to' partition  under  our  statute,  or  under  any  pro- 
ceeding- known  in  courts  of  equity. 

We  are,  therefore,  of  the  opinion,  that  such  a  bill  for 
partition,  as  has  been  filed  in  this  case,  will  not  lie,  and 
that  the  court  below  erred  in  entering  the  decree  for  par- 
tition. Accordingly,  the  decree  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  to  that  court  with 
directions  to  dismiss  the  bill. 

Reversed  and  remanded. 


The  Firemen's  Insurance  Company 

V. 


\^12     -^f  LiLLiE  Horton. 

I  95a  ^058 

Opinion  filed  December  23,  XS97. 

'^  1.  Principal,  and  agent— w/ieZ/icr  party  soliciting  insiirance  was  the 
agent  of  Uie  company  is  a  question  of  fact.  In  a  suit  to  recover  on  a  fire 
policy,  the  question  whether  the  party  who  solicited  the  insurance 
and  procured  the  policy  was  the  agent  of  the  insurance  company 
is  a  (question  of  fact  for  the  jury,  which  is  conclusively  settled  by 
the  Appellate  Court's  judgment  of  affirmance. 

2.  Insurance — when  notice  to  agent  mil  be  imputed  to  company  and 
operate  as  a  xcaiver.  A  provision  in  a  fire  policy  that  the  existence 
of  an  incumbrance  upon  the  property  would  invalidate  the  policy 
unless  the  fact  was  made  known  to  the  company  and  expressed  in 
the  policy,  is  waived  where  the  ajrent  was  notified  of  the  incum- 
brance when  soliciting  the  insurance,  but  failed  to  disclose  the  fact 
to  the  company  or  have  it  expressed  in  the  policy. 

Firemen^s  Ins.  Co.  v.  Horton,  68  111.  App.  497,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Richard  S.  Tuthill, 
Jud^e,  presiding. 

This  was  an  action  instituted  in  the  circuit  court  of 
Cook  county  by  Lillie  Horton,  to  recover  from  the  Fire- 
men's Insurance  Company  for  a  loss  sustained  by  her  in 


Digiti 


zed  by  Google 


'-¥3la 


Dee/J7.] 


Firemen's  Ins.  Co.  v.  Horton. 


259 


':Vi 


the  destruction  hy  fire  of  certain  household  gqods  on  No- 
vember 25, 1893.  The  declaration  contained  two  counts, 
to  which  the  general  issue  was  filed,  tof^ether  with  notice 
by  the  (Jefendant  of  thirty-eight  special  matters  which  it 
would  offer  in  defense. 

Appellee  held  a  policy  issued  b}^  the  Firemen's  Insur- 
ance Company  upon  her  property,  which  was  solicited 
from  her  by  one  Charles  S.  Smith.  At  the  time  the  policy 
was  issued  there  was  a  chattel  mortgage  upon  a  portion 
of  the  household  goods  for  $81.60,  but  a  part  having  been 
paid  thereon,  the  amount  due  at  the  time  of  the  fire  was 
about  $50,  which  still  stood  unreleased  of  record.  That 
portion  of  the  property  which  was  encumbered  by  the 
mortgage  had  cost  about  $250.  The  policy  of  insurance 
held  by  the  plaintiff  provided:  "If  the  interest  of  the  as- 
sured in  the  property  be  otherwise  than  an  absolute  fee 
simple  title,  or  if  any  other  person  or  persons  have  any 
interest  whatever  in  the  property  described,  whether  it 
be  real  estate  or  personal  property,  or  if  the  building 
insured  or  containing  the  property  insured  by  this  policy 
stands  on  leased  ground,  or  if  there  be  a  mortgage  or 
other  encumbrance  thereon,  whether  inquired  about  or 
not,  it  must  be  so  represented  to  the  company  and  so 
expressed  in  the  written  part  of  this  policy,  otherwise 
the  policy  shall  be  void."  The  fact  of  the  existence  of 
this  mortgage  was  made  known  to  Smith,  who  solicited 
the  insurance,  but  no  mention  was  made  by  him  of  it  in 
the  application  or  policy.  It  was  a  controverted  question 
of  fact  whether  Smith  was  the  agent  of  the  appellant. 

Upon  a  trial  in  the  circuit  court  of  Cook  county  the 
jury  returned  a  verdict  against  appellant  for  the  sum  of 
11522.95,  upon  which  judgment  was  rendered,  and  on  ap- 
peal to  the  Appellate  Court  this  judgment  was  affirmed. 
Prom  this  judgment  of  affirmance  this  appeal  is  prose- 
cuted. 

XJ.  P.  Smith,  and  William  J.  Ammen,  for  appellant. 
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Moses,  Rosenthal  &  Kennedy,  for  appellee. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

The  particular  ground  of  defense  relied  upon  by  ap- 
pellant in  this  case  as  reason  why  appellee  is  not  entitled 
to  recover  under  her  policy  for  the  loss  of  the  property 
destroyed  by  fire  is,  that  at  the  time  the  application  for 
insurance  was  made  and  the  policy  issued  there  was  a 
chattel  mortgage  on  a  portion  of  the  furniture,  no  men- 
tion of  which  was  made  in  the  application,  nor  was  sucb 
fact  disclosed  in  any  manner,  unless  it  was  to  Smith,  the 
party  who  solicited  the  insurance  and  delivered  to  her 
thi  policy. 

Under  one  of  the  conditions  of  the  policy  it  is  provided 
that  if  there  be  a  mortgage  or  other  incumbrance  on  the 
property,  whether  inquired  about  or  not,  it  must  be  so 
represented  to  the  company  and  so  expressed  in  the  writ- 
ten part  of  the  policy,  otherwise  the  policy  should  be 
void.     Smith,  who  solicited  the  insurance  from  appellee 
in  this  case,  was  informed,  at  the  time  the  application 
was  made,  there  was  a  mortgage  on  a  small  portion  of 
the  furniture.     It  is  contended,  however.  Smith  was  not 
the  agent  of  the  appellant,  and  therefore  notice  to  him 
was  not  binding  upon  the  company.    The  question  as  to 
whether  or  not  Smith  was  the  agent  of  the  appellant  com- 
pany was  one  of  fact,  and  was  an  issue  before  the  jury 
in  the  trial  court.     He  solicited  the  insurance  from  ap- 
pellee, took  her  application  in  the  appellant  company, 
and  in  a  few  days  returned  to  her  the  policy  in  question, 
for  which  she  paid  a  premium  of  $25.    She  saw  no  one 
in  connection  with  the  transaction  or  the  delivery  of  the 
policy  to  her  except  Smith.     In  an  affidavit  presented 
by  appellant  on  the  trial  of  this  case  it  was  stated  "it 
expected  to  prove  by  Charles  E.  Smith,  acting  as  agent  of 
said  company  in  obtaining  the  policy  of  insurance  sued 
on  in  this  case,"  that  appellee  made  certain  statements, 
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etc.  There  being  evidence  tending*  to  establish  the  fact 
that  Smith  represented  the  appellant  company,  and  no 
motion  having"  been  made  at  the  close  of  plaintiff's  testi- 
mony to  instruct  the  jury  to  find  for  the  defendant,  it  was 
proper  for  the  court  to  submit  to  the  jury,  as  one  of  the 
issues  of  fact  in  the  case,  whether  Smith  was  an  agent  of 
the  appellant  company.  This  fact  having  been  settled 
by  the  verdict  of  the  jury  and  the  judgments  of  the  trial 
and  Appellate  Courts,  it  follows  we  must  consider  the 
case  on  that  basis. 

Where  the  insured  in  a  fire  insurance  company  makes 
statements  to  the  agent  of  the  company  who  solicits  the 
insurance,  of  facts  which  might,  under  the  terms  and  con- 
ditions of  the  policy,  avoid  it  if  omitted,  and  the  agent 
does  not  state  such  facts,  the  insured  will  be  as  fully  pro- 
tected as  though  such  facts  or  conditions  had  been  noted 
in  the  application  or  the  policy.  In  other  words,  notice 
to  an  agent  of  an  insurance  company  of  facts  which  might 
otherwise  avoid  the  policy  will  be  considered  as  notice 
to  the  company  and  as  having  been  waived  by  the  com- 
pany. {Home  Ins,  Go.  of  New  York  v.  Mendenhall,  164  111.  458, 
and  cases  cited.)  It  follows,  therefore,  that  the  question 
of  fact  having  been  established  Smith  was  the  agent  or 
was  acting  for  the  appellant  company,  and  he  having 
been  notified  of  the  fact  that  the  chattel  mortgage  was 
in  existence  on  a  portion  of  the  property  insured,  appel- 
lant could  not  take  advantage  of  the  clause  in  the  policy 
before  referred  to,  and  avoid  payment  on  that  account. 

There  was  no  error  in  the  admission  or  exclusion  of 
evidence  or  in  the  instructions  given  by  the  trial  court  to 
the  jury. 

The  judgment  of  the  Appellate  Court  must  be  afiirmed. 

Judgment  affirmed. 
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Fred  Ahrens  et  al. 

V, 

The  Minnie  Creek  Drainage  District. 

Opinion  filed  December  f^,  1897. 

Drainage— c(wwmis«'on€rs  cannot  create  indebtedness  in  advance  and 
levy  assessment  to  meet  it.  Drainage  commissioners  have  no  power  to 
create  in  advance  an  indebtedness  for  completing  the  improvement 
and  then  levy  an  assessment  to  meet  it,  even  though  they  advanced 
the  money  to  complete  the  work  after  the  original  assessment  was 
exhausted.  ( Winkelmann  v.  Moredock  and  Ivy  Landing  Drainage  Dis- 
trict, ante,  p.  37,  followed.)  • 

Appeal,  from  the  County  Court  of  Kankakee  county; 
the  Hon.  John  Small,  Judge,  presiding. 

W.  R.  Hunter,  for  appellants. 

Paddock  &  Cooper,  for  appellee. 

Per  Curiam:  This  is  an  appeal  by  certain  owners  of 
lands  in  the  Minnie  Creek  drainage  district,  and  by  the 
commissioners  of  highways  of  the  town  of  Otto,  from  the 
order  and  judgment  of  the  county  court  of  Kankakee 
county  confirming  a  special  assessment  against  their  re- 
spective tracts  of  land.  The  drainage  district  was  organ- 
ized in  1893,  under  the  act  of  May  29,  1879,  and  the  acts 
amending  the  same,  for  drainage  purposes,  and  there  was 
levied  at  that  time  an  assessment  against  the  lands  in  the 
district,  which  has  been  collected  and  expended.  This 
was  a  petition  filed  in  1895  by  the  drainage  commission- 
ers for  a  "re-assessment"  of  all  the  lands  in  the  district. 
The  petition  alleged  that  the  previous  assessment  to  the 
amount  of  89281.95  had  been  expended  in  and  about  the 
work  of  the  district,  under  the  direction  and  approval  of 
the  county  court,  as  shown  by  an  itemized  statement  at- 
tached to  the  petition,  and  that  there  remained  but  $28.35 
in  the  treasury  of  the  district,  and  that  there  were  exist- 
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ing-  outstanding  liabilities  and  obligations  of  the  district 
to  the  amount  of  $4727.66,  which  were  incurred  for  money 
expended  in  pursuance  of  the  original  plans  and  specifi- 
cations, as  approved  and  ordered  by  the  court,  and  that 
such  expenditures  had  been  approved  by  the  court;  that 
there  was  a  mistake  in  the  original  estimate,  and  the  work 
cost  nearly  $5000  in  excess  thereof,  and  the  money  for 
such  excess  had  been  advanced  by  the  commissioners  to 
save  the  district  from  the  costs  of  litigation  and  from 
suits  by  contractors.  The  petition  alleged  that  the  pre- 
vious assessment  was  wholly  inadequate  to  complete  the 
work  commenced,  which  work  was  necessary  to  insure 
protection  of  the  lands  in  the  district;  that  the  commis- 
sioners desired  to  have  money  for  additional  work,  to-wit, 
to  form  a  fund  to  repair  and  clean  out  ditches  and  remove 
obstructions  and  the  natural  filling  up  of  the  ditches  for 
the  next  two  or  three  years,  estimated  at  $700,  and  that 
$572.34  would  be  required  to  complete  the  work  already 
commenced.  The  petition  prayed  for  a  re-assessment  to 
the  amount  of  $6000,  which  amount  was  the  aggregate 
of  the  two  items  of  $700  and  $572.34  and  the  outstanding 
indebtedness  of  $4727.66.  No  one  appearing  to  object  to 
the  said  petition  after  due  notice,  a  default  was  entered 
and  the  assessment  ordered  as  prayed  to  be  made  by  the 
commissioners.  Afterwards  appellants  appeared,  in  pur- 
suance of  notice  given  of  the  application  of  the  commis- 
sioners for  confirmation  of  the  assessment,  and  filed  their 
objections  to  such  confirmation,  in  which,  among  other  , 
things,  it  was  alleged  that  the  order  authorizing  the  as- 
sessment was  void  and  the  commissioners  had  no  author- 
ity to  make  the  assessment;  that  the  commissioners  had 
no  authority  to  contract  debts  and  then  make  assess- 
ments on  the  lands  in  the  district  to  pay  such  debts,  and 
could  not  lawfully  make  an  assessment  to  reimburse  them- 
selves for  moneys  advanced  by  them  to  carry  on  the  work, 
in  excess  of  the  assessment  which  had  been  made  for  such 
work.    A  jury  was  waived  and  cause  heard  by  the  court. 
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The  objections  were  overruled  by  the  court.  Motions 
were  also  made  to  modify  the  order  directing  the  assess- 
ment, so  as  to  exclude  from  such  assessment  so  much 
thereof  as  was  required  to  pay  the  alleged  liabilities  of 
the  district,  and  to  eliminate  from  the  assessment,  so  far 
as  it  applied  to  the  lands  of  the  objectors,  the  alleged 
illegal  assessment  of  $4727.66  levied  to  pay  the  alleged 
liabilities  and  outstanding  obligations  of  the  district. 
Exceptions  were  taken  to  the  action  of  the  court  in  over- 
ruling the  objections  and  motions  of  the  objectors  and  to 
the  judgment  of  the  court  in  confirming  the  assessment. 

We  are  of  the  opinion  that  the  county  court  erred  in 
not  sustaining  appellants'  objections.  The  commission- 
ers had  no  power  to  incur  an  indebtedness  against  the 
district  in  excess  of  the  assessment  levied.  This  power 
is  limited  by  the  statute,  and  the  court  had  no  power  to 
authorize  them  to  incur  an  indebtedness  not  authorized 
by  the  statute.  As  said  in  the  recent  case  of  Winkelmann 
V.  Moredock  and  Ivy  Landing  Drainage  District,  (ante^  p.  37): 
"The  commissioners  have  no  power  to  create  the  indebt- 
edness in  advance,  and  then  levy  an  assessment  for  the 
purpose  of  meeting  it."  The  question  was  fully  consid- 
ered in  that  case,  and  the  conclusion  was  reached  as 
stated.  No  necessity  is  seen  for  a  further  review  of  the 
question  in  this  case. 

However  unselfish  commissioners  may  be  in  advancing 
or  borrowing  money  or  in  creating  debts  in  excess  of  the 
assessments  to  complete  or  carry  on  the  work  of  reclaim- 
ing the  lands  in  the  district,  it  is  an  assumption  of  power 
not  conferred  to  do  so  and  then  to  cause  an  assessment 
to  be  levied  to  reimburse  themselves  or  to  pay  the  in- 
debtedness thus  created.  As  was  said  in  the  case  cited, 
the  statute  limits  the  power  of  the  commissioners  to  bor- 
row money  to  a  certain  percentage  of  the  amount  of  the 
then  unpaid  assessment.  "Necessarily,  therefore,  the  as- 
sessment precedes  the  contracting  of  the  indebtedness." 
While  some  hardship  may  result  in  this  case,  it  would 
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open  the  door  to  the  grossest  abuses  in  other  cases  to 
sustain  the  assessment,  as  against  the  lands  of  the  ap- 
pellants, in  this  case. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Pascal  Samuell 

V,  • 

The  Town  of  Sherman. 

opinion  filed  November  5,  1897— Rehearing  denied  December  9,  1897. 

1.  Parties — right  of  party  to  maintain  an  action  in  name  of  toton  to 
enforce  penalty  for  obstructing  highway.  One  who,  under  section  74  of 
the  Road  and  Bridge  act,  seeks  to  enforce  before  a  justice  a  pen- 
alty against  another  for  obstructing  a  highway,  the  highway  com- 
missioners having  failed  to  act  seasonably,  and  who  has  given  the 
required  bond  for  costs,  is  entitled,  on  appeal  to  the  circuit  court, 
to  have  the  town  substituted  in  his  place  as  plaintiff. 

2.  Practice — wJ^n  highway  commvtsioners  cannot  dismiss  suit  to  en" 
force  penalty  for  obstructing  road.  Where,  on  appeal  to  the  circuit 
court  from  an  action  brought  before  a  justice  by  one  party  to  en- 
force against  another  a  penalty  for  obstructing  a  highway,  the 
highway  commissioners  having  failed  to  act  seasonably,  the  town 
is  substituted  as  plaintiff,  the  commissioners  cannot  have  the  suit 
dismissed  without  the  consent  of  the  complaining  party. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county; 
the  Hon.  George  W.  Herdman,  Judge,  presiding. 

This  was  a  suit  originally  commenced  before  a  justice 
of  the  peace  by  George  Athey,  for  and  on  behalf  of  the 
town  of  Sherman,  against  Pascal  Samuell,  under  section 
74  of  the  Road  and  Bridge  act,  to  recover  a  fine,  under 
the  provisions  of  section  71  of  the  same  act,  for  maintain- 
ing an  alleged  obstruction  in  a  public  highway  in  said 
town.  The  highway  commissioners  of  the  town,  though 
complaint  had  been  repeatedly  made  to  them  by  Athey, 
refused  to  take  any  action  in  the  matter,  claiming  that 
the  alleged  obstruction  was  not  in  the  public  highway. 
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However,  they  finally  made  an  agreement  in  writing  with 
Athey,  setting  forth  that  they  were  reluctant  to  give 
said  notice  for  the  reason  that  it  would  lay  them  liable 
to  prosecute  said  case  further,  and  that  Athey  thereby 
agreed  that  in  consideration  of  the  giving  of  the  desired 
notice  by  the  highway  commissioners,  he,  Athey,  would 
make  no  further  complaints  to  them  about  the  obstruc- 
tions. The  following  is  a  copy  of  the  notice  served  on 
Samuell: 

"You  are  hereby  notified  that  there  are  obstructions 
in  the  public  road  across  the  land  of  which  you  are  the 
owner,  at  the  south-east  corner  of  the  angle  where  the 
road  coming  from  the  north  at  the  residence  of  George  W. 
Athey,  near  the  south-west  corner  of  the  town  of  Easton, 
Illinois,  turns  west,  immediately  in  front  of  said  residence, 
and  extending  from  said  angle  north-west  toward  the  Illi- 
nois Central  railroad.  You  are  hereby  notitied  that  said 
road  is  sixty-six  feet  wide,  and  runs  in  a  straight  line 
\  from  said  railroad  squarely  up  to  the  yard  fence  of  the 

]  said  residence  of  George  W.  Athey.    Arid  you  are  hereby 

\  notified  to  remove  from  the  said  road  all  obstructions, 

]  and  especially  those  near  said  residence,  and  consisting 

j  of  buildings,  fences,  wagons,  vehicles,  farm  implements 

, ,;        '  and  machinery,  header  barges,  hay  frames  and  rubbish, 

J'-  trash,  etc.,  and  unless  you  remove  such  obstructions  from 

said  road  within  ten  days  from  the  date  of  service  of  this 
notice,  you  will  be  proceeded  against  according  to  law." 
A  trial  was  had  before  the  justice,  and  he  rendered 
judgment  for  defendant.  On  appeal  to  the  circuit  court 
of  Mason  county  a  trial  was  had,  and  the  jury  found  de- 
,,  fendant  guilty  and  assessed  the  penalty  at  §135  and  costs. 

Before  the  trial  in  the  circuit  court,  on  motion  of 
Athey,  the  town  of  Sherman  was  substituted  as  plaintiff. 
The  highway  commissioners  then  entered  a  motion  to  dis- 
miss the  suit,  which,  motion  was  overruled  by  the  court, 

I.  R.  Brown,  for  plaintiff  in  error. 
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Depue  &  NoRTRUP,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  tlie  opinion  of  the  court: 

Two  questions  are  first  raised  in  this  case  by  plaintiff 
in  error,  having  reference  to  the  procedure  in  the  court 
below.  One  is,  that  the  circuit  court  erred  in  sustaining" 
the  motion  to  substitute  the  town  of  Sherman  as  plaintiff 
in  lieu  of  Athey,  in  whose  name  the  suit  had  first  been 
brought,  without  imposing  any  terms  as  a  condition  to 
the  allowance  of  the  motion,  as  required  by  section  24  of 
the  Practice  act.  The  other  is,  that  the  court  erred  in 
refusing-  to  allow  the  suit  to  be  dismissed  at  the  motion 
of  the  highway  commissioners. 

Section  74  of  the  Road  and  Bridge  act  provides  that 
"it  shall  be  the  duty  of  the  commissioners  to  seasonably 
prosecute  for  all  fines  and  penalties  under  this  act,  but 
in  case  of  failure  of  said  officers  to  so  prosecute,  com- 
plaint may  be  made  by  any  person,  provided  said  person 
shall,  before  bringing  suit  in  the  name  of  the  town,  give 
a  bond  for  costs,  as  is  provided  for  in  cases  of  non- 
resident." Athey  having  given  the  bond  required  by  this 
section,  there  was  no  error  in  the  rulings  of  the  trial 
court  on  these  two  motions.  He  had  a  right  to  have  the 
suit  tried,  and  the  statute  fixed  the  terms  on  which  he 
could  use  the  name  of  the  town. 

The  main  contention,  however,  is,  that  the  verdict  is 
contrary  to  the  evidence,  and  that  it  is  the  result  of 
prejudice.  The  notice  served  on  the  plaintiff  in  error  re- 
cites that  there  are  obstructions  "at  the  south-east  corner 
of  the  angle  where  the  road  coming  from  the  north  at  the 
residence  of  George  W.  Athey,  near  the  south-west  corner 
of  the  town  of  Easton,  Illinois,  turns  west,"  and  also  "that 
said  road  is  sixty-six  feet  wide,  and  runs  in  a  straight 
line  from  said  railroad  squarely  up  to  the  yard  fence  of 
said  residence  of  George  W.  Athey."  The  testimony  shows 
that  the  obstructions  are  on  the  east  half  of  the  sixty-six 
feet  claimed  as  a  road  in  the  notice.     It  is  contended  by 
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plaintiff  below  that  this  road  was  originally  laid  out  by 
the  commissioners  in  1862,  of  the  width  of  four  rods,  or 
sixty-six  feet,  and  that  these  obstructions  are  clearly 
within  the  boundaries  of  the  road  as  laid  out.  The  order 
laying  out  the  road  declares  it  to  be  "a  public  road  four 
rods  wide,  the  line  of  tlie  said  survey  being  the  center  of 
the  said  road/*  As  far  as  this  portion  of  the  road  is  con- 
cerned, the  line  of  the  survey  followed  the  section  line 
between  sections  35,  36,  25  and  26.  The  testimony  shows 
that  betAveen  sections  25  and  26  there  was  in  1862,  and 
still  is,  a  hedge  fence,  which  fence  was,  prior  to  a  re- 
survey  made  in  1870,  supposed  to  be  on  the  section  line, 
but  by  said  re-surve}^  the  line  was  shown  to  be  about 
three  rods  west  of  the  hedge  fence.  But  the  road  as  laid 
out  by  the  commissioners  lay  for  only  two  rods  in  width 
east  of  the  section  line,  and  these  alleged  obstructions 
were  not  within  these  two  rods,  but  were  located  east  of 
their  east  line,  so  the}''  could  not  possibly  be  in  the  road 
as  laid  out,  whether  the  old  section  line  as  indicated  by 
the  hedge  was  taken  as  the  center  of  the  road,  or  the 
new  section  line  as  established  by  the  re-survey  of  1870. 
It  is  one  of  the  contentions  of  plaintiff  in  error  that 
this  road  as  laid  out  was  never  opened  as  required  by  the 
statute;  that  the  hedge  fence  has  always  remained  in  the 
middle  of  the  road,  and  that  because  of  such  failure  to 
open  there  was  not,  by  virtue  of  the  laying  out  of  such 
road  by  the  commissioners,  any  public  road  to  be  ob- 
structed. However  this  may  be,  it  is  plain  from  the  evi- 
dence that  the  section  line  was  the  center  of  this  part  of 
the  road  as  laid  out,  but  there  was  never  any  travel  on 
the  west  side  of  the  hedge  fence,  so  that  by  virtue  of  the 
proceedings  laying  out  the  road  there  could  not  have 
been  more  than  two  rods  in  width  of  the  road  east  of  the 
hedge  fence,  and  regarding  the  section  line,  as  established 
by  the  re-survey,  as  lying  three  rods  w^est  of  the  hedg-e 
fence,  the  whole  of  the  road  as  laid  out  was,  so  far  as 
the  record  was  concerned,  established  west  of  the  hedg-e 
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fence,  so  that  whether  the  road  was  in  fact  opened  or 
not,  the  obstructtons  complained  of  were  not  in  any  part 
of  the  road  as  laid  out. 

But  it  is  contended  by  defendant  in  error  that  the 
highway  must  be  regarded  as  having  been  laid  out  and 
established  for  its  full  width  of  sixty-six  feet  on  the  east 
side  of  the  hedge  fence,  and  in  this  connection  it  is  con- 
tended that  it  was  so  used  and  traveled  by  the  public 
since  then,  until  part  of  the  same  was  closed  up  where  it 
ran  around  the  five-acre  tract,  and  until  plaintiff  in  error 
obstructed  that  part  of  the  road  now  in  controversy,  and 
that  the  road  may  be  regarded  as  a  public  highway  by 
dedication  or  prescription.  But  we  fail  to  find  in  the 
record  any  sufficient  evidence  of  any  dedication  to  or  ac- 
ceptance by  the  public,  or  of  any  pr^criptive  use  by  the 
public  of  that  part  of  the  alleged  road  occupied  by  the 
obstructions  complained  of.  If  the  strip  of  land  encum-/ 
bered  by  the  obstructions  was  a  part  of  the  public  high- 
way as  laid  out,  dedicated  or  continuously  used  by  the 
public,  so  also  was  the  land  occupied  by  Athey's  house, 
which  was  located  just  south  of  the  obstructions  in  ques- 
tion and  directly  within  what  would  be  the  public  high- 
way according  to  the  contentions  of  defendant  in  error. 
It  is  true,  of  course,  that  as  to  that  part  of  the  alleged  orig- 
inal road  now  occupied  by  Athey's  house  and  obstructed 
by  fences  enclosing  the  same  no  question  is  made  in  this 
case.  But  the  closing  up  of  that  part  of  the  road  has, 
we  think,  some  bearing  upon  the  question  as  to  whether 
or  not  there  was  a  public  road  at  the  place  alleged  to 
have  been  obstructed,  by  dedication  or  prescription.  It 
does  not  appear  from  the  evidence  that  that  part  of  the 
alleged  road  obstructed  was  ever  used  by  the  public. 

It  seems  to  be  contended,  also,  by  defendant  in  error, 
that  because  J.  M.  Samuell,  a  former  owner,  laid  out  the 
village  of  Easton  in  the  south-west  quarter  of  section  25 
and  north  of  that  part  of  the  alleged  highway  obstructed, 
and  platted  and  dedicated  a  street  of  said  village  sixty- 
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six  feet  wide  on  the  west  side  of  the  village,  and  which 
street  was  located  directly  upon  this  alleged  highwa}^, 
having  for  its  western  boundary  the  said  hedge  fence, 
that  thereby  the  alleged  highway  sixty-six  feet  wide  and 
located  immediately  east  of  the  hedge  fence  was  recog- 
nized, and  the  land  was  thereby  dedicated  to  the  public 
use  as  a  highway.  But  we  are  unable  to  see  how  the 
platting  of  a  street  upon  that  part  of  the  alleged  high- 
way could  operate  as  a  dedication  of  another  part  of  the 
same  strip  of  land  if  extended  south,  lying  several  rods 
south  of  the  end  of  the  street  and  of  the  village  limits. 

Nor  are  we  able  to  find  in  the  record  any  evidence 
from  which  an  estoppel  could  arise  against  plaintiff  in 
error.  That  part  of  the  road  which  seems  to  have  run 
through  the  piece  of  land  now  occupied  by  Athey  belonged 
to  Samuell  when  the  road  was  laid  out,  and  it  seems  to 
have  been  closed  up  in  1873  by  the  land  owners,  and  the 
road  changed,  and  made  to  turn  to  the  west  just  south  of 
the  section  line.  This  action  seems  to  have  been  acqui- 
esced in  by  the  public,  and  there  is  no  evidence  that  this 
part  of  the  road  was  vacated  by  the  public  authorities. 
Samuell  did  not  sell  off  the  land  occupied  by  Athe^'^s 
house  until  after  the  change  had  been  made,  and  we  do 
not  find  in  the  record  any  evidence  that  in  selling  the 
land  he  made  any  representations  that  that  part  of  the 
alleged  public  highway  north  of  the  Athey  piece,  and 
where  the  alleged  obstructions  now  are,  was  a  part  of 
the  public  highway,  so  as  to  give  rise  to  an  estoppel. 
The  line  of  travel  was  alwa3^s  west  of  the  alleged  ob- 
structions, and  obstructions,  in  some  form,  have  been  on 
the  strip  in  question,  or  a  part  of  it,  since  1874,  when  a 
fence  was  placed  there  by  Samuell. 

We  are  unable  to  find  in  the  record  any  sufficient  evi- 
dence to  authorize  the  jury  to  find  that  the  said  alleged 
obstructions  were  in  the  public  highway.  The  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  i^emanded. 
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Lydia  H.  Whitson 
Parker  Grosvenor. 

Opinion  filed  December  22^  1897. 

1.  Conveyances — wJien  statute  operates  to  transfer  grajitor'^s  after- 
acquired  title  to  grantee.  Section  7  of  the  Conveyance  act  (Rev.  Stat. 
1874,  p.  273,)  operates  to  transfer  the  grantor's  after-acquired  title 
to  the  grantee  only  when  the  grantor  has,  by  covenants  in  his  deed, 
warranted  his  ownership  and  right  to  convey  the  title,  while  in  fact 
he  did  not  have  the  title,  but  acquired  it  after  making  the  deed. 

2.  Same— gfraw  tor  and  his  heirs  estopped  to  assert  after-acquired  title. 
Where  a  grantor  not  having  title  to  property  has  warranted  his 
ownership  and  right  to  convey  by  covenants  in  his  deed,  both  he 
and  his  heirs  are  estopped  to  assert  a  title  to  such  property  ac- 
quired by  him  after  making  the  deed,  as  such  title  vests  at  once, 
by  operation  of  law,  in  the  grantee. 

3.  Same — interest  acquired  by  heirs  by  desceiity  after  grantor^ s  deaths 
is  not  transferred  as  ^'after-acquired  title."  Where  a  mother,  son  and 
daughter  each  own  an  undivided  interest  in  land,  and  the  daughter 
conveys  her  interest  to  the  son  by  warranty  deed  and  dies  leaving 
heirs,  upon  the  subsequent  death  of  the  mother,  intestate,  one-half 
of  her  interest  descends  to  the  heirs  of  the  daughter,  and  does  not 
pass  to  the  son,  under  the  daughter's  deed,  as  after-acquired  title. 

Writ  of  Error  to  the  Circuit  Court  of  Jackson  county; 
the  Hon.  Joseph  P.  Robarts,  Judge,  presiding. 

This  is  a  writ  of  error  prosecuted  to  review  a  decree 
of  the  Jackson  circuit  court  sustaining  a  demurrer  to  a 
bill  in  chancery  filed  by  plaintiff  in  error  and  other  com- 
plainants against  defendant  in  error,  and  dismissing  the 
bill  at  cost  of  the  complainants. 

The  bill  alleges:    "That  on,  to- wit,  the th  day  of 

,  A.  D.  1847,  John  Grosvenor,  theretofore  and 

then  a  resident  of  said  county  of  Jackson,  died  at  his 
home  therein,  intestate,  seized  and  possessed  of  the  north- 
west quarter  and  the  north-west  quarter  of  the  south-west 
quarter  of  section  30,  township  8,  south,  range  4,  west  of 
the  third  principal  meridian,  in  said  county;  that  at  his 
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[     ,  death  he  left  him  surviving,  as  his  widow,  Agnes  Gros- 

venor, and  as  his  children  and  only  heirs-at-law,  Parker 
Grosvenor,  Mary  Grain  (formerly  Mary  Grosvenor)  and 
Martha  Grosvenor,  to  whom  his  real  estate,  subject  to 
the  dower  right  and  estate  of  the  said  Agnes  Grosvenor 
j  therein,  descended  in  equal  parts,  each  of  them  being  en- 

'  titled  to  one  undivided  one-third;  that  the  dower  interest 

]  of  said  Agnes  Grosvenor  in  said  lands  was  never  assigned, 

though  she  continued  for  some  considerable  time,  the  ex- 
act duration  of  which  your  orators  cannot  now  state,  to 
\  occupy  the  same,  and  subsequently,  and  on,  to-wit,  the 

}j  19th  day  of  Julyj  A.  D.  1849,  intermarried  with  one  Peter 

'^  Kiefer,  after  which,  though  the  exact  date  is  to  your  ora- 

t  tors  unknown,  she  removed  with  him  to  DeSoto,  in  said 

I  county,  where  they  two  continued  to  reside  until  the  date 

of  her  death,  as  hereinafter  alleged;  that  subsequent  to 
J  '  the  death  of  said  John  Grosvenor,  and  on,  to- wit,  the  first 

I?    '  day  of  March,  A.  D.  1857,  the  said  Martha  Grosvenor  died 

j  intestate,  without  issue,  she  having  never  been  married, 

whereby  her  one-third  interest  in  said  lands  (there  hav- 
ing never  been  any  division  or  partition  of  said  lands 
among  the  said  heirs  of  the  said  John  Grosvenor)  de- 
ij  scended  in  unequal  parts  to  her  mother,  the  said  Agnes 

t  Kiefer,  {nee  Grosvenor,)  her  brother,  Parker  Grosvenor, 

'\  and  her  said  sister,  Mary  Grain,  the  said  Agnes  taking 

i       I  two  shares,  equal  to  one  undivided  sixth  of  all  said  lands, 

and  the  said  Parker  and  Mary  each  taking  one  share 
■;  or  part,  equal  to  one  undivided  one-twelfth  jDart  of  the 

whole  of  said  lands;  that  subsequent  to  the  death  of  said 
Martha,  and  on,  to-wit,  the  first  day  of  Februarj^  A.  D. 
1861,  the  said  Mary  Grain,  together  with  Willis  Grain,  her 
husband,  by  her  deed  of  that  date,  of  warranty  as  to  her- 
self and  husband  only,  the  said  deed  containing  no  cove- 
nant that  her  heirs  should  warrant  the  title  conveyed 
thereby,  conveyed  all  her  then  interest  in  said  lands,  in 
said  deed  professing  to  convey  an  undivided  half  thereof 
to  her  brother,  the  said  Parker  Grosvenor,  and  subse- 
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quently,  and  on,  to-wit,  the th  day  of ,  A.  D. 

18..  ..,  died  at  said  county  intestate,  leaving  surviving* 
her  as  her  husband  the  said  Willis  Grain,  and  as  her  chil- 
dren and  only  heirs-at-law  your  orators,  Ida  May  Ward, 
Lydia  H.  Whitson,  Halleck  Grain  and  Albert  Grain,  but 
left  no  estate,  property  or  effects,  of  any  character,  to 
descend  to  her  heirs;  that  subsequent  to  the  death  of  said 
Mary  Grain,  and  on,  to-wit,  the  27th  day  of  March,  A.  D. 
1891,  the  said  Agnes  Kiefer  died  at  said  county  of  Jack- 
son intestate,  whereby  her  undivided  one-sixth  part  of 
said  lands  so  as  aforesaid  inherited  from  the  said  Martha 
Grosvenor  descended  to  her  said  son,  Parker  Grosvenor, 
and  to  your  said  orators,  Ida  May  Ward,  Lydia  H.  Whit- 
son, Halleck  Grain  and  Albert  Grain,  her  grandchildren, 
so  that  he,  the  said  Parker  Grosvenor,  is  now  the  owner 
of  an  undivided  eleven-twelfths  of  all  of  said  lands,  and 
your  orators  are  the  owners,  jointly  and  together,  of  the 
remaining  one-twelfth  thereof,  the  share  of  each  of  them 
in  the  same  being  equal  to  one  undivided  forty-eighth 
part  of  the  whole  of  said  lands;  that  although  the  said 
Parker  Grosvenor  and  your  orators  are  all  and  each 
adults,  3^et  he  and  they  have  not  been  able  to  come  to 
any  anaicable  agreement  for  a  division  or  partition  of 
said  lands,  and  that  no  such  division  or  partition  has 
ever  been  made,  nor  have  any  proceedings  at  law  or  in 
equity  ever  been  had  or  instituted  for  such  division  or 
partition." 

The  bill  further  alleges  that  defendant,  Grosvenor, 
ever  since  the  abandonment  of  the  premises  by  Agnes 
Kiefer,  has  been  and  yet  is  in  the  sole  and  exclusive  pos- 
session of  said  lands  and  premises  and  in  the  enjoyment 
of  the  rents  and  profits,  which  have  uniformly  and  from 
year  to  year  been  of  great  value,  to-wit,  the  clear  yearly 
value  of  1600,  yet  he  has  never  accounted  to  complain- 
ants, or  any  of  them,  for  their  or  his  or  her  just  or  equal 
share  of  such  rents  and  profits,  and  concludes  with  the 
usual  prayer  for  account  and  partition,  and  for  process. 

170—18 
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S.  W.  Treesh,  and  R.  J.  Stephens,  for  plaintiff  in 
error. 

Hill  &  Martin,  for  defendant  in  error. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

It  is  urged  as  ground  of  demurrer  that  it  appears  from 
the  face  of  the  bill  the  defendant  had  had  the  sole  and 
exclusive  possession  of  the  land  therein  described  for  a 
period  of  twenty  years  prior  to  the  filing  of  the  bill,  and 
therefore  the  right  of  action  of  complainants,  if  any  they 
ever  had,  was  barred  by  the  Statute  of  Limitations.    We 
need  not  pause  to  consider  whether  the  possession  of  the 
defendant,  as  alleged  in  the  bill,  was  such  in  its  nature 
and  character  as  would  avail  to  set  the  Statute  of  Limi- 
tations in  operation  against  a  co-tenant,  for  the  reason  it 
does  not  appear  from  the  allegations  of  the  bill  Avhen  the 
defendant  entered  into  such  possession  nor  how  long  he 
has  held  the  same.     It  is  true,  the  bill  states,  as  counsel 
for  defendant  iu  their  argument  insist,  that  the  defend- 
ant went  into  possession  when  Mrs.  Kiefer  abandoned  the 
premises  and  moved  to  DeSoto,  but  the  date  of  such  re- 
moval does  not  appear.    The  averments  of  the  bill  relied 
upon  by  the  defendant  to  support  this  insistence  are  as 
follows:     *'That  the  dower  interest  of  said  Agnes  Gros- 
venor in  said  lands  was  never  assigned,  though  she  con- 
tinued for  some  considerable  time,  the  exact  duration  of 
which  your  orators  cannot  now  state,  to  occupy  the  same, 
and  subsequently,  and  on,  to-w^it,  the  19tli  day  of  July, 
A.  D.  1849,  intermarried  with  one   Peter  Kiefer,  after 
which,  though  the  exact  date  is  to  your  orators  unknown, 
she  removed  with  him  to  DeSoto,  in  said  county,  where 
they  two  continued  to  reside  until  the  date  of  her  death, 
as  hereinafter  alleged."    It  will  be  observed  the  state- 
ment is  expressly  made  that  "the  exact  date"  of  the  re- 
moval of  Mr.  and  Mrs,  Kiefer  from  the  laud  is  unknown 
to  the  complainants.      The  court  could  not  determine 
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from  the  face  of  the  bill  when  the  defendant  succeeded 
to  the  possession  of  the  land,  and  therefore  could  not 
properly  rule  it  appeared  the  right  of  complainants  to 
be  heard  had  been  barred  by  the  efflux  of  time. 

The  remaining  ground  of  demurrer  relied  upon  by 
counsel  for  defendant  in  error  is,  that  the  execution  and 
delivery  of  the  warranty  deed  by  Mrs.  Grain,  mother  of 
the  complainants,  to  the  defendant,  estopped  Mrs.  Grain 
from  afterwards  asserting  an  adverse  title,  or  that,  by 
operation  of  the  provisions  of  section  7,  chapter  80,  of 
the  Revised  Statutes,  any  title  subsequently  acquired 
enured  at  once  to  her  grantee,  the  defendant  in  the  bill, 
and  the  further  contention  of  defendant  in  error  the  pro- 
visions of  the  statute  or  the  rule  of  estoppel  acted  with 
like  effect  upon  any^title  aftenacquired  by  the  complain- 
ants, they  being  children  and  heirs-at-law  of  said  Mrs. 
Grain,  the  grantor. 

It  is  not  necessary,  in  order  to  correctly  determine  the 
contention,  we  should  consider  the  point  urged  by  coun- 
sel for  plaintiffs  in  error  that,  said  grantor  being  at  the 
time  of  the  execution  of  the  deed  a  feme  covert,  had  no 
power,  under  the  then  existing  law  as  to  the  rights  of 
married  women,  to  legally  bind  herself  by  a  covenant;  or 
the  other  point,  also  urged  by  the  same  counsel,  that  it 
appears  from  the  statement  of  the  bill  the  covenant  was 
so  qualified  and  limited  that  it  was  the  personal  under- 
taking of  the  grantor  alone,  and  was  not,  and  did  not 
purport  to  be,  obligatory  upon  her  heirs,  for  the  reason  it 
clearly  appears  the  grantor,  Mrs.  Grain,  did  not,  at  any 
time  after  the  execution  of  the  deed,  acquire  any  interest 
or  title  in  the  land,  nor  did  the  complainants,  her  chil- 
dren, inherit  from  her  any  such  title  or  interest  or  any 
property  or  effects  whatever.  She  died  insolvent  and 
before  the  death  of  her  mother,  Mrs.  Kiefer.  When  she 
executed  the  deed  she  owned  an  undivided  five-twelfths 
interest  in  the  land.  Her  brother,  the  defendant,  also 
owned  an  undivided  five-twelfths,  and  Mrs.  Kiefer  owned 
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the  remainder,  being"  an  undivided  two -twelfths  in  fee, 
and  also  a  dower  interest  in  the  entire  premises.  It  ap- 
peared from  the  bill  Mrs.  Kiefer  retained  the  title  to  the 
tw^o-twelfths  interest  until  her  death,  which  occurred  in 
1891.  She  died  intestate,  and  the  title  possessed  by  her 
descended,  under  the  first  clause  of  section  1,  chapter 39, 
of  the  Revised  Statutes,  entitled  "Descent,"  one-half  to 
her  son,  Parker,  the  defendant  in  error,  and  the  other  half 
to  the  plaintiffs  in  error,  her  grandchildren,  in  common. 

No  argument  is  necessary  to  support  the  assertion  the 
title  possessed  by  Mrs.  Kiefer  in  the  premises  during"  her 
lifetime  was  in  nowise  affected  by  the  covenant  in  the 
deed  executed  by  Mrs.  Grain.  Such  title,  wholly  unaf- 
fected by  such  covenant,  remained  in  Mrs.  Kiefer,  and 
passed  at  her  death  to  those  designated  by  the  statute 
to  take  such  title  as  her  heirs.  Had  Mrs.  Grain  survived 
her  mother,  Mrs.  Kiefer,  and  acquired  title  by  descent 
from  her  after  the  execution  of  the  deed,  a  question  would 
have  arisen  whether  such  title  enured  at  once,  under  the 
statute,  to  the  defendant  in  error  because  of  the  cove- 
nants of  warranty  in  the  deed,  or  whether  Mrs.  Grain 
would  have  been  deemed  estopped  from  asserting  it  as 
adverse  to  that  which  she  covenanted  to  convey  and  war- 
rant by  her  deed. 

The  statutory  provision  on  the  rule  of  estoppel  sought 
to  be  invoked  by  defendant  in  error  in  support  of  the 
decree  sustaining  the  demurrer  is  not  applicable  to  the 
state  of  case  disclosed  by  the  bill.  The  statute  is  as 
follows: 

*'Sec.  7.  If  any  person  shall  sell  and  convey  to  another, 
by  deed  or  conveyance  purporting  to  convey,  an  estate 
in  fee  simple  absolute  in  any  tract  of  land  or  real  estate 
lying  and  being  in  this  State,  not  then  being  possessed 
of  the  legal  estate  or  interest  therein  at  the  time  of  the 
sale  and  conveyance,  but  after  such  sale  and  conveyance 
the  vendor  shall  become  possessed  of  and  confirmed  in 
the  legal  estate  to  the  land  or  real  estate  so  sold  and  con 
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veyed,  it  shall  be  taken  and  held  to  be  in  trust  and  for 
the  use  of  the  grantee  or  vender;  and  the  conveyance 
aforesaid  shall  be  held  and  taken,  and  shall  be  as  valid, 
as  if  the  grantor  or  vendor  had  the  legal  estate  or  inter- 
est at  the  time  of  said  sale  or  conveyance." 

It  has  application  only  when  a  grantor  who,  by  cove- 
nants in  a  deed,  has  warranted  he  is  the  owner  and  has 
the  right  to  convey  the  title  to  the  premises  he  purports 
to  convey,  had  not  such  title  but  afterwards  acquires  it, 
in  which  case  the  statute  operates  to  transfer  such  after- 
acquired  title  to  the  grantee  in  the  deed  with  the  same 
effect  as  if  the  grantor  had  been  possessed  of  the  after- 
acquired  title  at  the  time  of  the  execution  of  the  deed. 
The  rule  of  estoppel  denies  such  grantor  the  right  to 
assert  such  after-acquired  title.  And  it  is  also  true  the 
heirs  of  such  grantor  would  take  no  interest  in  the  title 
so  afterwards  acquired  by  their  ancestor,  for  the  reason 
such  title  would  not  remain  in  him  to  descend  to  any  one, 
but  by  operation  of  law  would  vest  at  once  in  his  grantee. 
But  in  the  case  at  bar  the  grantor  did  jiot  afterwards 
succeed  to  any  further  title  in  the  premises  than  that 
possessed  when  the  deed  was  executed.  The  complain- 
ants do  not  claim  any  interest  in  the  premises  by,  through 
or  under  such  grantor,  but  from  an  entirely  distinct  and 
independent  source. 

It  does  not  appear  from  the  allegations  of  the  bill  the 
plaintiffs  were  estopped  to  assert  the  title  derived  by 
them  from  their  grandmotlier,  Mrs.  Kiefer,  or  that  the 
statute  hereinbefore  referred  to  had  any  potency  to  divest 
them  of  such  title.  The  demurrer  should  have  been  over- 
ruled. 

The  decree  must  be  and  is  reversed  and  the  cause  re- 

Reversed  and  remanded. 
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Warren  Cole  et  al. 

V. 

James  McLaughlin. 

Opinion  filed  December  S2,  1897. 

Ejectment — ejectment  judgment  should  follow  the  verdict,  A  g^eneral 
ejectment  judgment  that  the  plaintiff  recover  possession  of  the 
whole  of  the  premises  described  in  the  declaration  is  erroneous, 
where  the  verdict  is  special,  authorizing  the  plaintiff  to  recover  a 
part,  only,  of  the  premises  described. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Edmund  W.  Burke,  Judge,  presiding*. 

Edward  Roby,  for  plaintiffs  in  error. 

P.  McHuGH,  for  defendant  in  error. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment,  brought  by  the  defend- 
ant in  error  against  the  plaintiffs  in  error.  The  premi- 
ses are  described  in  the  declaration,  as  lot  12,  in  block 
71,  in  the  subdivision  of  sections  5  and  6,  township  37, 
north,  range  15,  east. 

The  verdict  rendered  by  the  jury  is  as  follows:     "We, 
the  jury,  find  the  defendants  guilty  of  unlawfully  with- 
holding from  the  plaintiff  the  possession  of  the  premises 
described  as  follows:     Commencing  at  the  south-east  cor- 
ner of  the  brick  building  known  as  No.  9144  Commercial 
avenue  in  Chicago,  Cook  county,  Illinois;  thence  north 
two  feet  and  one-quarter  of  an  inch  to  the  north  line  of 
said  lot  12,  in  said  declaration  described;  thence  west, 
on  the  north  line  of  said  lot,  eighty-five  feet,  to  the  west 
line  of  the  west  wall  of  said  brick  building;  thence  south 
one  foot  nine  inches  and  seven-eighths  of  an  inch,  to  the 
south  line  of  the  south  wall  of  said  brick  building;   and 
thence  east,  along  the  south  line  of  the  south  wall  of  said 
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building',  so  as  to  include  any  chimney  projection  on  the 
south  side  of  said  wall,  to  the  place  of  beginning;  the 
same  being  part  of  the  premises  described  in  the  plaintiff's 
declaration;  and  the  right  to  possession  to  the  property 
in  question  is  in  the  plaintiff  in  fee  simple." 

The  judg'ment  rendered  by  the  court  is  as  follows: 
"This  cause  coming  on  to  be  heard  upon  the  defendant's 
motion  for  a  new  trial,  after  arguments  of  counsel  and 
due  deliberation  by  the  court  said  motion  is  overruled 
and  a  new  trial  denied.  Therefore,  it  is  considered  by 
the  court  that  the  plaintiff  do  have  and  recover  of  and 
from  the  defendants  the  possession,  in  fee  simple,  of  that 
certain  parcel  or  tract  of  land,  with  the  appurtenances 
thereon  belonging,  situate  in  the  city  of  Chicago,  county 
of  Cook  and  State  of  Illinois,  known,  designated  and  de- 
scribed as  follows,  to-wit:  Lot  12,  in  block  71,  in  the 
subdivision  of  sections  5  and  6,  township  37,  north,  range 
15,  east  of  3d  P.  M.,  and  that  a  writ  of  possession  do  issue 
therefor,  and  that  the  plaintiff  do  have  and  recover  of 
and  from  the  defendants  his  costs  and  charges  in  this 
behalf  expended,  and  have  execution  therefor." 

This  judg'ment  is  erroneous.  The  verdict  is  a  special 
verdict,  finding"  that  the  defendants  are  guilty  of  unlaw- 
fully withholding  from  the  plaintiff  the  possession  of  a 
part  of  the  premises  described  in  the  declaration.  The 
judgment,  however,  is  a  judgment  that  the  plaintiffs  re- 
cover from  the  defendants  the  possession  of  the  whole 
of  the  premises  described  in  the  declaration.  In  other 
words,  the  judgment  is  a  general  judgment  for  all  of  the 
premises,  while  the  verdict  is  a  special  verdict  for  a  part 
of  the  premises. 

The  fifth  paragraph  of  section  30  of  the  Ejectment 
act  provides  that,  **if  the  verdict  be  for  a  part  of  the  prem- 
ises described  in  such  declaration,  the  verdict  shall  par- 
ticularly specify  such  part,  as  the  same  shall  have  been 
proved,  with  the  same  certainty  hereinbefore  required  in 
the  description  of  the  premises  claimed."    (1  Starr  &  Cur. 
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Ann.  Stat.  p.  987).  Section  32  of  the  same  act  provides, 
that  "in  cases  where  no  other  provision  is  made,  the  judg- 
ment in  the  action,  if  the  plaintiff  prevail,  shall  be,  that 
the  plaintiff  recover  the  possession  of  the  premises,  ac- 
cording to  the  verdict  of  the  jury,  if  there  was  such  ver- 
dict," etc.  It  is  manifest  that,  here,  the  judgment  is  not, 
that  the  plaintiff  recover  the  possession  of  the  premises 
according  to  the  verdict  of  the  jury,  the  verdict  of  the 
jury  being  for  a  part  of  the  premises  and  the  judgment 
being  for  the  whole  of  the  premises. 

"The  judgment  in  the  action  of  ejectment  should  fol- 
low the  verdict  as  a  matter  of  course."  (7  Ency.  of  PI.  & 
Pr.  p.  349,  and  cases  cited;  City  of  East  St.  Louis  v.  Hackett, 
85  111.  382;  Mapes  v.  Scott,  94  id.  379). 

Tyler,  in  his  work  on  Ejectment,  at  page  584,  says:  "If 
the  verdict,  in  the  action  of  ejectment,  is  in  favor  of  the 
plaintiff,  for  the  premises  in  the  declaration  described, 
in  general  terms;  the  entry  of  the  judgment  is,  that  the 
plaintiff  recover  his  term  against  the  defendant,  of  and 
in  the  premises  aforesaid.  *  *  *  But  when  the  verdict 
is  in  favor  of  the  plaintiff  for  a  part  only  of  the  premises 
claimed  in  the  declaration,  and  in  favor  of  the  defendant 
for  the  residue,  the  judgment  is,  that  the  plaintiff  recover 
possession  of  the  part  found  for  him  by  the  verdict;  and 
as  to  the  other  part,  that  the  defendants  go  thereof  with- 
out day." 

In  3[armadukev,  TenanVs  HeirSy  4  B.  Mon.  210,  the  jury 
found  the  defendant  guilty  as  to  five-sevenths  of  the 
tract  involved,  and  the  court  said:  "The  judgment  is  for 
the  whole  tract  and  is,  therefore,  as  has  been  repeatedly 
decided  by  this  court,  unauthorized  and  erroneous." 

In  Meraman's  Heirs  v.  CaldicelVs  HeirSy  8  B.  Mon.  32,  it 
is  said:  "The  verdict  finds  the  defendants  guilty  as  to 
eleven  out  of  thirteen  parts  of  the  land,  *  *  *  and 
the  judgment  is  general,  that  the  plaintiffs,  the  said  chil- 
dren of  L.  Caldwell,  recover  their  term,  etc.  In  this,  the 
judgment  is  erroneous.     It  should  have  followed  the  ver- 
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diet  in  designating"  the  extent  of  the  interest  recovered 
by  describing  it  as  eleven-thirteenths  of  the  premises, 
etc.,  or  in  such  other  terms  as  would  clearly  show  its 
nature  and  extent. " 

For  the  error  thus  pointed  out  in  the  manner  of  ren- 
dering the  judgment,  the  judgment  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  render  a  judgment 
in  conformity  with  the  verdict ^  as  herein  indicated. 

Reversed  and  remanded. 


Benjamin  M.  Shaffner  et  at. 

V, 

J.  S.  Appleman  et  al. 
Opinion  filed  December  SS,  1897, 

1.  Solicitor's  fees— when  solicitor'* s  fee  is  properly  aUowed  in  fore- 
closure. Where  a  second  mortgagee  seeks  foreclosure  subject  to 
the  prior  mortgage,  without  making  the  prior  mortgagees  parties 
to  his  bill  or  seeking  to  affect  their  rights,  and  the  prior  mortga- 
gees are  allowed  to  answer  the  bill  and  file  a  cross-bill  to  foreclose 
their  mortgage,  upon  foreclosure  being  decreed  a  solicitor's  fee 
may  be  allowed  in  pursuance  of  a  provision  of  the  prior  mortgage, 
and  Included  in  the  amount  found  due  thereunder. 

2.  Appeals  and  errous— objections  to  allcncance  of  items  by  master, 
on  foreclosure,  should  be  made  belmc.  The  Supreme  Court  cannot  con- 
sider an  objection  to  the  allowance  of  an  item  by  the  master,  on 
foreclosure,  where  no  objection  thereto  was  made  before  the  mas- 
ter or  exception  made  in  court. 

3.  Same — mortgagor  cannot  complain  that  no  personal  decree  was  ren- 
dered against  him.  A  mortgagor  cannot  complain  that  a  foreclosure 
decree  did  not  direct  him  to  pay  the  amount  found  due,  but  merely 
ordered  the  premises  to  be  sold  in  default  of  payments,  as  the  latter 
is  the  proper  form  of  a  decree  in  rem. 

Shaffner  v.  Appleman,  70  111,  App.  684,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  John  Barton  Payne, 
Judge,  presiding. 
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B.  M.  Shaffner,  for  appellants. 

Lyman  &  Jackson,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court; 

In  this  case  J.  S.  Appleman,  one  of  the  appellees,  filed 
his  bill  aj^ainst  Benjamin  F.  Shaffner  and  Joseph  Shaff- 
ner, the  appellants,  and  Clara  Shaffner,  to  foreclose  a 
trust  deed  made  by  them  on  certain  premises  to  secure  a 
note  held  by  Appleman.  Said  trust  deed  was  made  sub- 
ject to  another  trust  deed  on  the  same  premises  toLj^man 
Baird,  trustee,  to  secure  a  note  which  was  held  at  the 
time  of  this  litii^ation  by  Sarah  A.  Whittemore.  Apple- 
man  did  not  make  the  trustee  or  party  secured  by  the 
prior  trust  deed  defendant  to  his  bill,  and  did  not  seek  to 
affect  the  rig-hts  or  interests  of  either  in  any  manner,  but 
asked  for  a  foreclosure  subject  to  such  prior  trust  deed. 
Lyman  Baird  and  Sarah  A.  Whittemore  filed  their  j)eti- 
tion  in  the  suit  to  be  made  parties  defendant  and  allowed 
to  answer  the  bill  and  to  file  a  cross-bill.  Leave  was 
given,  and  petitioners  answered  the  bill  (which  made  no 
charj^e  against  them  and  did  not  seek  any  relief  affecting 
them)  by  neither  admitting"  nor  denying  its  allegations, 
and  thereupon  they  filed  their  cross-bill  for  a  foreclosure 
of  their  prior  trust  deed.  Issues  having  been  made  up  on 
the  bill  and  cross-bill,  they  were  referred  to  a  master,  who 
reported  the  amount  due  on  each  trust  deed,  and  there 
w^as  a  decree  for  a  sale  of  the  premises  and  payment  of 
the  amounts  found  due  in  the  order  of  their  priority.  The 
decree  has  been  affirmed  by  the  Appellate  Court. 

The  master  found  that  $300  was  a  reasonable  solic- 
itor's fee  for  services  rendered  in  the  foreclosure  of  the 
first  trust  deed  by  means  of  the  cross-bill,  and  included 
the  same  in  the  amount  due  upon  said  trust  deed  in  pur- 
suance of  a  stipulation  therein  contained.  The  court 
overruled  appellants'  exception  to  the  allowance  of  such 
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fee,  and  it  is  insisted  that  the  court  was  in  error,  nnder 
the  rule  stated  in  Soles  v.  Sheppard,  99  111.  616.  This  is 
due  to  a  misapprehension  of  that  case.  Sheppard  was  a 
defendant  in  a  foreclosure  suit  as  the  holder  of  a  junior 
lien,  which,  upon  a  sale,  would  be  transferred  to  the  sur- 
plus after  satisfying  the  first  mortgage,  and  he  could  have 
obtained  payment  without  a  cross-bill,  on  a  mere  motion. 
The  holder  of  the  mortgage  had  a  right  to  bring  Shep- 
pard into  court  and  have  his  interest  subjected  to  the 
decree,  but  a  junior  mortgagee  has  no  right  to  file  a  bill 
and  compel  a  foreclosure  of  a  prior  mortgage.  He  may 
redeem  from  such  prior  mortgage,  but  it  is  the  privilege 
of  its  holder  to  foreclose  it  or  not,  as  he  may  see  fit.  So 
in  this  case,  Appleman  could  not  file  a  bill  and  compel 
a  foreclosure  or  satisfaction  of  the  trust  deed  securing 
Sarah  A.  Whittemore.  No  objection  was  made  to  the 
petitioners  coming  into  the  suit  and  filing  the  answer 
and  cross-bill,  without  which  there  would  have  been  no 
foreclosure  of  the  prior  trust  deed.  The  solicitor's  fee 
was  properly  allowed,  and  the  court  did  not  err  in  over- 
ruling the  exception.     • 

Objection  is  made  to  another  item  of  $17.58  for  an 
examination  of  title;  but  there  was  no  objection  before 
the  master  or  exception  in  the  court  to  the  allowance  of 
that  item,  and  it  cannot  be  questioned  now. 

It  is  also  argued  that  the  decree  is  fatally  defective 
because  it  does  not  direct  appellants,  or  either  of  them, 
to  pay  the  amounts  found  to  be  due,  but  merely  orders 
the  premises  sold  in  default  of  payment  by  the  appel- 
lants or  some  one  of  the  defendants  to  the  cross-bill. 
This  is  the  proper  form  of  a  decree  in  rem,  and  it  is  not  a 
ground  of  complaint  on  the  part  of  appellants  that  there 
was  no  personal  decree  against  them.  They  were  cer- 
tainly not  injured  by  an  omission  of  that  kind. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Thomas  Gei^ye 

V, 

The  People  of  the  State  op  Illinois. 

Opinion  filed  December  f  f ,  1897. 

1.  Murder — what  competent  in  hiurder  trial  as  shmcing  that  defendant 
anticipated  an  encounter.  On  the  trial  of  a  landlord  for  murderinjr  a 
son  of  his  tenant  in  an  encounter  which  took  place  on  an  attempt 
by  the  landlord  to  smoke  the  tenant  out  and  carry  away  w^indow 
sash  from  the  house,  it  is  competent  to  *prove  that  there  was  snow 
on  the  ground  and  that  the  tenant's  youngest  child  was  a  mere 
baby,  as  showing  that  the  landlord  probably  knew  that  his  attempt 
would  be  desperately  resisted. 

2.  SA}iK—w?iat  sufficient  to  sustain  a  contnction  for  murder.  Evidence 
that  the  defendant  went  to  his  tenant's  house  on  a  winter  morninj? 
and  stopped  up  the  chimney  so  as  to  smoke  the  occupants  out,  and 
was  carrying  away  the  sash  from  a  window  when  he  was  inter- 
rupted by  the  tenant  and  his  son,  and  that  in  the  encounter  which 
took  place  on  their  resisting  the  attempt  to  carry  away  the  sash 
the  defendant  stabbed  the  son  in  the  breast  with  an  iron  rod,  kill- 
ing him,  is  sufficient  to  sustain  a  conviction  for  murder. 

3.  Same— when  theory  of  self-defense  is  not  sustained  by  emdence.  A 
theory  that  the  defendant  charged  with  murdering  the  son  of  his 
tenant  was  retreating  when  the  deceased  became  the  aggressor, 
and  that  the  mortal  wound  was  inflicted  by  the  defendant  in  self- 
defense,  is  not  sustained  by  evidence  that  the  defendant,  when  re- 
treating, was  carrying  away  window  sash  from  the  tenant's  house 
in  furtherance  of  his  attempt  to  make_the  house  uninhabitable, 
and  that  the  fatal  encounter  resulted  from  the  son's  resisting  the 
attempt  to  carry  away  the  sash,  as  he  might  rightfully  do. 

4.  Same — tenant  may  forcibly  resist  landlord'' s  unlawful  attempt  at  for- 
cible eviction.  A  tenant  may  defend  with  force  the  rented  premises 
constituting  his  home,  against  his  landlord's  unlawful  attempt  to 
drive  him  out  by  stopping  up  the  chimney  and  removm*^'^  a  window 
from  the  house  in  the  winter,  so  as  to  make  it  uninhabitable,  even 
though  the  tenant  is  in  arrear  for  rent. 

5.  Evidence— M?/ia/  n  ot  reversible  error  in  admission  of  evidence  at  mur- 
der  trial.  Evidence  admitted  in  a  murder  trial  that  the  deceased, 
who  had  been  stabbed  in  the  breast  by  the  defendant  with  a  sharp 
iron  rod,  ran  a  short  distance,  and,  exposing  his  breast,  said,  "Look 
where  he  speared  me:  I  am  done;  I  am  gone,"  immediately  expir- 
ing, is  not  reversible  error,  whether,  the  declaration  was  a  dying- 
declaration  or  not,  where  the  truth  of  the  statement  is  undisputed. 
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Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county; 
the  Hon.  Charles  Blanchard,  Judge,  presiding. 

Butters,  Carr  &  Gleim,  for  plaintiff  in  error. 

Edward  C.  Akin,  Attorney  General,  (D.  C.  Hagle, 
C.  A.  Hill,  William  H.  Stead,  and  Edgar  Eldredge, 
of  counsel,)  for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

At  the  March  term,  1897,  of  the  circuit  court  of  La- 
Salle county,  the  plaintiff  in  error  was  convicted  of  the 
murder  of  William  Morgan,  and  sentenced  to  the  peniten- 
tiary for  a  term  of  fourteen  years.  The  evidence  at  the 
trial  was  to  the  following  effect:  The  defendant,  Thomas 
Gedye,  owned  a  lot  about  one  hundred  feet  square,  front- 
ing west  on  Cash  street,  in  Seneca,  Illinois,  on  which 
there  were  three  dwelling  houses.  The  one  on  the  north 
side  of  the  lot  was  a  double  house,  the  north  half  of  which 
was  vacant  and  the  south  half  was  occupied  by  his  ten- 
ant, Charles  Morgan,  with  his  family,  consisting  of  his 
wife,  Melinda  Morgan,  their  son  William  Morgan,  the  de- 
ceased, who  was  twenty-three  years  old,  another  son, 
James  Morgan,  fourteen  years  old,  and  an  infant  ciiild 
about  one  year  old,  and  they  had  a  boarder,  a  man  named 
Jack.  Fourteen  and  a  half  feet  south  of  this  double  house 
was  another  of  the  houses,  occupied  by  another  tenant, 
and  the  house  on  the  south  side  of  the  lot  was  the  resi- 
dence of  the  defendant,  Gedye.  On  February  15,  1897, 
the  Morgans  owed  one  month's  rent,  which  was  due  on 
the  11th,  and  defendant  called  at  the  house  on  that  even- 
ing and  told  Mrs.  Morgan  if  she  could,  not  pay  the  rent 
by  the  next  night  he  wanted  an  empty  house.  She  told 
him  that  he  would  have  to  give  them  more  time,  and  that 
they  could  not  move  out  in  that  time.  The  men  of  the 
Morgan  family  were  coal  miners,  and  the  next  morning, 
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about  half -past  six  o'clock,  Gedye  saw  the  young  man, 
William  Morgan,  and  the  boarder.  Jack,  start  for  the  coal 
mine  where  the}'^  worked.  Soon  after,  Gedye,  supposing 
that  only  the  father,  Charley  Morgan,  was  at  home  with 
the  family,  went  to  his  barn  and  took  an  iron  rod  half  an 
inch  thick  and  about  six  feet  long,  drawn  to  a  sharp  point 
at  one  end  and  used  as  a  spear  for  killing  muskrats,  and 
procuring  a  piece  of  blanket  or  old  rag  which  he  carried 
in  a  game  bag,  went  into  the  kitchen  in  the  vacant  half 
of  the  Morgan  house,  opened  the  chimney-hole  on  that 
side  of  the  partition  and  shoved  the  piece  of  blanket  or 
rag  downward  and  into  the  chimney-hole  on  the  other 
side,  to  smoke  the  family  out  of  the  house.  Smoke  filled 
the  house,  and,  the  inmates  supposing  it  to  be  on  fire, 
Charles  Morgan  was  trying  to  find  out  what  was  the  mat- 
ter. In  the  meantime  Gedye  went  around  to  the  front 
and  took  off  the  storm-door  and  carried  it  away,  leaving 
the  spear  setting  by  the  house.  He  came  back  with  a 
hammer  and  chisel,  and  going  to  the  west  window  on  the 
south  side  set  the  spear  down  by  the  house  and  took  out 
the  upper  sash  by  removing  the  casing.  He  was  proceed- 
ing to  take  out  the  lower  sash  when  Charles  Morgan  came 
around  behind  him  and  took  hold  of  his  arm,  and  William 
Morgan,  who  had  returned,  appeared  at  the  open  window 
on  the  inside.  When  Charles  Morgan  took  hold  of  his 
arm,  Gedye  was  gathering  up  his  tools  and  attempting  to 
take  the  sash  away,  but  dropped  them  and  struck  Charles 
Morgan  on  the  neck  with  the  spear.  William  Morgan 
jumped  out  of  the  window  and  running  to  the  kitchen  got 
an  old  shot-gun  and  came  back  to  where  Gedye  was.  A 
combat  took  place  between  them,  in  which  William  Mor- 
gan used  the  shot-gun  and  Ged3^e  the  spear.  William 
Morgan  struck  G^dye  with  the  shot-gun  probably  two 
or  three  times,  and  one  blow  broke  the  gun  stock  and 
knocked  Gedye  down  upon  his  hands  and  knees,  but  he 
got  up  and  thrust  the  spear  into  the  breast  of  William 
Morgan,  penetrating  his  heart.     The  wounded  man  ran 
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around  the  house  and  across  an  alley  into  the  house  of  a 
neig'hbor,  where  he  fell  upon  the  floor  and  expired. 

It  is  argued  that  although  Gedye  wrongfully  attempted 
to  drive  the  Morgan  family  out  of  their  home,  filled  it 
with  smoke  and  was  taking  out  the  windows,  yet  he  had 
started  to  retreat  before  the  mortal  blow  was  given;  that 
the  Morgans  became  the  aggressors,  and  that  such  final 
blow  was  in  self-defense.  We  do  not  see  how  this  posi- 
tion can  be  maintained  under  the  evidence.  There  are 
some  inconsistencies  between  the  testimony  of  members 
of  the  family  given  at  the  coroner's  inquest  and  upon  the 
trial  of  the  cause,  but  the  jury  and  trial  judge,  who  saw 
and  heard  them  testify,  believed  in  their  truthfulness 
with  better  opportunities  for  judging  than  we  have;  and 
even  considering  it,  as  we  must,  upon  the  record  merely, 
we  do  not  think  that,  when  all  the  evidence  is  consid- 
ered, it  fairly  tends  to  prove  that  Gedye  retreated  or  in 
any  manner  in  good  faith  endeavored  to  decline  further 
struggle  with  the  deceased  before  killing  him.  Gedye, 
of  course,  expected  trouble  and  opposition  in  his  under- 
taking, and  testified  that  he  expected  danger  and  that 
Charles  Morgan  would  not  let  him  prosecute  his  enter- 
prise without  a  contest.  He  did  not  anticipate  any  dan- 
ger from  William  Morgan  because  he  supposed  that  he 
was  absent,  and  believed  he  could  overcome  the  resist- 
ance of  Charles  Morgan.  He  knew  that  the  family  would 
not  let  him  smoke  them  out  and  take  out  their  windows 
in  the  winter  time  without  active  resistance.  He  was  the 
aggressor,  and  the  Morgans  had  a  right  to  defend  their 
habitation.  After  bringing  on  the  difficulty  it  is  true  that 
he  discovered  the  presence  of  William  Morgan,  and,  re- 
alizing that  the  odds  might  be  against  him,  perhaps  at- 
tempted, as  he  says,  to  carry  off  the  sash  which  he  had 
taken  out'.  According  to  his  account  of  the  retreat  that 
was  all  there  was  of  it,  and  he  was  trying  to  get  away 
with  the  sash.  That  was  nothing  but  a  prosecution  of 
the  same  enterprise  of  freezing  the  family  out,  which  they 
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were  resisting  and  had  a  right  to  resist.  The  encounter 
lasted  but  a  few  minutes  and  was  near  the  house — be- 
tween it  and  the  other  house,  which  was  fourteen  and  a 
half  feet  away.  Gedye  did  not  claim  to  remember  dis- 
tinctly what  did  happen  after  he  was  struck  by  the  gun, 
and  a  disinterested  witness,  who  had  the  best  opportu- 
nity to  see  what  occurred,  testified  that  he  advanced  upon 
the  deceased  and  thrust  the  spear  into  his  breast.  There 
was  other  evidence  of  disinterested  witnesses  showing 
that  Gedye  was  the  assailant  when  the  mortal  blow  was 
given.  We  see  no  reason  for  disturbing  the  conclusion 
of  the  jury  and  trial  judge  from  the  evidence. 

It  is  complained  because  the  court  admitted  proof  of 
the  state  of  the  weather, — that  there  was  snow  on  the 
ground,  and  that  the  youngest  member  of  the  family  was 
a  baby  about  a  year  old.  It  was  material  and  proper 
to  show  the  conditions  under' which  Gedye  undertook  to 
dismantle  the  house  and  smoke  the  family  out,  for  the 
purpose  of  determining  whether  a  reasonable  man  would 
anticipate  such  a  diflflculty  as  occurred  as  a  probable  con- 
sequence of  his  acts.  Under  the  conditions  shown,  any 
sane  man  would  know  that  the  Morgan  family  would  not 
submit  to  the  wanton  invasion  of  their  habitation.  The 
evidence  was  competent  to  show  that  Gedye  provoked 
the  diflBculty  under  such  circumstances  as  would  excite 
certain  and  probably  desperate  resistance. 

It  is  also  objected  that  the  court  admitted  in  evidence 
statements  made  by  William  Morgan  to  Annie  Lettsome 
after  he  was  wounded,  while  going  into  the  neighbor's 
house  where  he  immediately  died.  She  testified  that  he 
pulled  his  shirt  away  and  showing  the  wound  said:  "Look 
where  he  speared  me;  I  am  done;  I  am  gone."  In  the  first 
place,  the  statement  had  already  been  testified  to  with- 
out objection  by  Elizabeth  Suddick,  and  was  already  in 
evidence.  In  the  next  place,  it  was  a  fact  about  which 
there  was  no  dispute  or  question.  No  possible  harm  came 
to  defendant  by  its  admission,  and  it  is  not  worth  our 
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while  to  discuss  questions  whether  it  was  a  dying  decla- 
ration or  part  of  the're«  gestce.  The  same  may  be  said  as 
to  a  statement  of  Melinda  Morgan,  wife  of  Charles  Mor- 
gan, as  to  what  Charles  Morgan  said  during  the  occur- 
rence when  he  came  into  the  kitchen  and  shut  the  door. 
Charles  Morgan  had  already  testified,  without  objection, 
to  the  same  thing  in  substance,  and  there  had  been  no 
contradiction  of  it.  It  may  be  added  as  to  the  last  state- 
ment, that  it  was  unquestionably  a  part  of  the  res  gestce. 

During  the  cross-examination  of  Charles  Morgan  he 
was  asked  if  he  did  not  testify  to  a  certain  fact  before 
the  coroner's  jury,  and  he  said  that  he  did  not  think  he 
did  but  would  not  swear  that  he  did  not,  for  he  hardly 
knew  what  he  did  say  that  night.  He  was  then  asked, 
"If  you  did  testify  to  that,  was  it  true  or  not?"  He  an- 
swered, **I  won't  swear,  sir."  And  after  the  answer  the 
court  sustained  an  objection  to  the  question.  This  is  com- 
plained of,  but  there  was  no  error  in  the  ruling.  Counsel 
was  not  debarred  from  asking  the  witness  whether  the 
fact  existed  and  whether  the  witness  had  so  testified,  and 
did  examine  him  fully  on  both  those  questions. 

The  court  gave  a  great  many  instructions  on  behalf 
of  defendant  in  all  the  varying  forms  in  which  the  same 
propositions  of  law  are  usually  differentiated  in  criminal 
cases,  dwelling  in  different  instructions,  with  needless 
reiteration,  upon  the  doctrine  of  reasonable  doubt  and 
the  rules  of  law  favorable  to  the  defendant;  but  objection 
is  still  made  because  more  were  not  given.  It  is  urged 
that  the  46th  and  47th  instructions  on  the  question  of 
self-defense  should  have  been  given.  They  were  both 
bad.  The  46th  stated,  in  substance,  that  the  jury  should 
find  the  defendant  not  guilty  if  there  was  a  reasonable 
doubt  as  to  whether  he  was  acting  in  necessary  self- 
defense  in  killing  William  Morgan.  There  might  be  a* 
reasonable  doubt,  and  the  jury  be  perfectly  convinced 
on  that  subject  that  he  was  not  acting  in  necessary  self- 
defense,  and  yet  the  instruction  would  require  an  acquit- 
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tal.  The  47th  was  of  the  same  character,  and,  besides, 
made  no  reference  whatever  to  the  evidence.  The  22d, 
24th,  25th  and  29th  instructions  given  at  the  request  of 
'the  defendant  covered  the  whole  doctrine  of  self-defense, 
and  the  29th  covered  the  ground  which  was  doubtless 
intended  to  be  stated  in  the  46th  and  47th,  by  requiring 
that  the  jury  should  believe,  from  the  evidence,  to  a  moral 
certainty,  that  the  wound  was  not  inflicted  by  the  de- 
fendant on  the  deceased  in  necessary  self-defense,  within 
the  meaning  of  the  instructions.  The  defendant  could 
not  ask  more  than  was  there  stated.  There  was  no  error 
in  giving  or  refusing  instructions  of  which  the  defendant 
had  any  cause  for  complaint,  and  the  record  is  remark- 
ably free  from  error  of  any  sort. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Jane  Huffman  et  at, 

V. 

Noah  Young  et  al. 
Opinion  filed  November  8,  1897— Rehearing  denisd  December  SSy  1897. 

1.  Wills — words  may  be  restricted  .so  as  to  cam/  o^U  the  intention.  If 
the  testator's  intention  is  apparent  and  is  not  contrary  to  some 
rule  of  law  it  must  prevail,  althouiih,  in  giving-  effect  thereto,  sorae 
words  must  be  rejected  or  so  restricted  in  their  application  as  to 
materially  change  their  literal  meaning. 

2.  Samk— false  tcords  of  description  of  devise  may  be  stricken  out.  In 
arriving  at  the  intention  of  the  testator  false  words  of  description 
of  devised  premises  may  be  stricken  out,  and  if  enough  remains  to 
identify  the  premises  intended  to  be  devised  the  will  ma3''  be  read 
and  construed  with  the  false  words  eliminated. 

3.  Same — illustration  of  nde  that  d/xise  may  be  sustained  by  st-riJcing  out 
false  words  of  description.  A  devise  of  sixty-two  and  one-half  acres 
of  land  "off  the  east  side  of  the  north-east  quarter"  of  a  certain  sec- 
tion will  be  sustained  by  striking  out  the  words  "off  the  east  side," 
where  it  appears  that  all  the  land  owned  by  the  testator  in  that 
quarter  was  sixty-two  and  one-half  acres,  which  lay  in  the  north 
end  thereof,  the  rest  of  the  eighty  being  owned  by  other  parties. 
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Writ  of  Error  to  the  Circuit  Court  of  Vermilion 
county;  the  Hon.  F.  Bookwalter,  Judge,  presiding. 

This  was  a  proceeding  in  chancery  for  partition  and 
an  accounting  of  rents,  etc.,  brought  by  plaintiffs  in  error 
in  the  Vermilion  circuit  court.  The  bill  alleges  that  the 
parties  complainant  and  defendant  are  the  owners  of  a 
strip  of  land  seventeen  rods  in  width  off  the  west  side  of 
the  east  half  of  section  20,  township  21,  north,  range  11, 
west,  in  Vermilion  county,  Illinois,  except  about  three 
acres  off  the  south  end;  that  they  derived  title  thereto, 
by  descent,  from  Charles  S.  Young,  who  died  testate,  but 
without  making  disposition  of  the  said  strip;  that  testa- 
tor left  undevised,  and  as  intestate  property,  about  800 
acres  of  land;  that  at  the  time  of  making  said  will,  and 
at  testator's  death,  there  were  located  on  said  strip  three 
dwelling  houses,  each  fronting  on  a  road  running  along 
the  west  side  of  said  strip,  two  of  which  were  occupied 
by  testator's  daughters;  that  the  greater  portion  of  the 
east  half  of  the  north-east  quarter  of  said  section  was 
devised  to  Noah  Young  as  "62i  acres  off  the  east  side  of 
said  quarter  section;"  that  the  strip  sought  to  be  parti- 
tioned is  the  balance  of  said  80-acre  tract;  that  defend- 
ant Noah  Young  is  in  possession  of  said  strip,  and  has 
received  the  rents  thereof  since  testator's  death.  The 
bill  alleges  that  five  of  defendants  are  minors,  and  prays 
for  partition  and  an  accounting  of  the  rents  and  profits. 
A  guardian  ad  litejn  was  appointed  by  the  court  for  the 
minor  defendants. 

The  adult  defendants,  except  Noah  Young,  failed  to 
answer,  and  were  defaulted.  Noah  Young  in  his  answer 
averred  that  he  was  the  sole  owner  of  said  strip;  that  he 
derived  title  thereto  by  virtue  of  the  last  will  of  Charles 
S.  Young,  and  relied  upon  the  following  clause  of  the  will 
as  his  evidence  of  title: 

'7tewi  5. — I  give  and  devise  to  my  son,  Noah  Young, 
the  north-west  quarter  of  section  twenty- one  (21),  town- 
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ship  twenty-one  (21),  north,  rang'e  number  eleven  (11), 
west  of  the  second  principal  meridian;  also  62^  acres  off 
of  the  east  side  of  the  north-east  quarter  of  section  num- 
ber twenty  (20),  township  and  range  aforesaid." 

The  answer  admits  that  there  are  three  houses  on  said 
strip,  and  that  two  were,  at  testator's  death,  occupied 
by  two  of  testator's  daughters,  but  avers  said  daughters 
were  occupying  them  as  tenants  of  testator;  admits  pos- 
session, but  denies  having  received  any  rents  except  what 
he  had  expended  for  taxes,  etc. ;  denies  that  testator  did 
not  make  any  disposition  of  the  strip  in  Controversy,  and 
avers  that  the  same  is  devised  to  him  in  the  third  clause 
of  said  will;  avers  that  when  said  testator  made  his  will 
this  defendant  was,  and  now  is,  the  owner  of  160  acres 
adjoining  said  strip  on  the  west,  and  that  testator  owned 
the  160  acres  on  the  east  of  said  strip;  that  the  homestead 
was  on  the  last  named  160  acres,  and  that  the  homestead, 
160  acres,  and  the  land  owned  by  testator  in  the  east 
half  of  the  north-east  quarter  of  section  20,  (the  land  in 
controversy,)  constituted  what  was  known  as  the  "home 
farm,"  and  that  testator  had  long  purposed  giving"  the 
"home  farm  to  Noah,  because  he  was  the  eldest  son  and 
the  owner  of  the  adjoining  land  on  the  west;"  avers  that 
when  said  will  was  made  the  Chicago  and  Eastern  Illinois 
Railroad  Company  owned  a  right  of  way  across  said  east 
half  of  the  north-east  quarter  from  north  to  south,  one 
hundred  feet  wide,  which  right  of  way  was  three  hundred 
and  thirty-three  feet  west  of  the  east  line  of  the  80-acre 
tract;  that  in  addition  to  said  right  of  way  there  was 
laid  out,  off  the  south  end  of  said  80-acre  tract,  a  part 
of  the  village  of  Bismarck;  that  on  the  east  side  of  the 
right  of  way  the  plat  covers  fifty-four  rods  north  of  the 
south  line  of  said  tract,  and  on  the  west  the  plat  extends 
twenty-six  rods  north;  that  decedent,  at  the  time  of  piak 
ing  his  will  and  at  his  death,  did  not  own  any  part  o 
said  village  west  of  said  right  of  way;  that  all  the  lane 
owned  and  claimed  by  testator  in  said  east  half  of  th< 


Digiti 


zed  by  Google 


Dec  'J7.]  Huffman  v.  Young.  293 

north-east  quarter  was  about  62^  acres;  that  the  same 
was  off  the  north  end,  rather  than  the  east  side,  and  was 
exclusive  of  the  right  of  wa}^  of  said  railroad  company; 
that  if  the  strip  is  partitioned  as  prayed  for,  he  will  have 
but  48  acres  instead  of  02^  given  to  him  by  said  will,  and 
that  a  part  of  the  land  will  be  cut  off  from  any  highway 
and  will  not  be  accessible  from  his  other  lands;  denies 
that  testator  left  any  lands  not  disposed  of  by  his  will, 
but  avers  that  as  to  a  part  of  the  lands  the  will  was  held 
void  by  the  circuit  court  of  said  county  for  want  of  cer- 
tainty in  the  designation  of  beneficiaries,  and  that  the 
said  800  acres  had  been  partitioned. 

The  complainants  put  in  a  replication  to  the  answer, 
and  on  the  hearing  the  defendants  called  as  a  witness 
E.  R.  E.  Kimbrough,  who  testified  that  "Charles  S.  Young, 
at  the  time  of  making  his  will  and  at  the  time  of  his 
death,  owned  but  62^  acres  in  the  east  half  of  the  north- 
east quarter  of  section  20,  township  21,  north,  range  11, 
west  of  the  second  principal  meridian,  and  this  was  off 
the  north  end  of  the  tract,  and  was  exclusive  of  the  ri^ht 
of  way  of  the  Chicago  and  Eastern  Illinois  Railroad  Com- 
pany, one  hundred  feet  wide,  which  was  owned  by  said 
railroad  company  in  fee.  The  right  of  way  extends  across 
said  land  from  north  to  south,  and  is  about  three  hundred 
and  thirty  feet  west  from  the  east  line  of  the  said  tract. 
Charles  S.  Young  owned  62^^  acres  over  and  above  the 
right  of  way,  on  the  north  end,  rather  than  off  the  east 
side  thereof.  He  did  not  own  the  south  end",  which  was 
a  part  of  the  village  of  Bismarck.  The  allegations  of  fact 
alleged  in  the  answer  of  Noah  Young  are  true  as  therein 
stated,  except  such  allegations  as  are  only  the  conclu- 
sions of  the  pleader.  At  the  time  the  will  was  executed, 
and  at  the  time  of  the  death  of  said  testator,  Noah  Young, 
the  defendant  and  eldest  son  of  the  testator,  owned  and 
occupied  the  160  acres  of  land  adjoining  the  62^  acres  on 
the  west.  By  the  will  he  was  given  the  lands  adjoining 
the  62^  acres  on  the  east.     The  home  farm  consisted  of 
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this  62J  acres  and  the  adjoining  lands  on  the  east.  Tes- 
tator owned  no  land  on  the  north  or  south  of  this  62^ 
acres.  There  is  no  access  to  that  part  of  the  62i  acres 
west  of  the  railroad,  except  from  the  west  side  of  the 
north-east  quarter  of  section  20,  as  aforesaid.  The  *home 
farm'  was  a  compact  body  of  land,  and  was  specifically 
devised  by  the  testator,  unless  the  contention  of  the  com- 
plainants is  true  as  to  a  part  of  62^  acres;  that  the  latter 
tract  contained  the  land  owned  by  Noah  Young*,  with  the 
homestead  of  testator,  which  is  specifically  given  to  said 
Noah  Young"  by  the  will;  that,  exclusive  of  said  railroad 
ri^ht  of  way  and  the  land  occupied  by  the  village  of  Bis- 
marck, there  are  but  62^  acres  of  land  in  said  east  half  of 
tlie  north-east  quarter  of  section  20,  and  that  was  all  the 
land  owned  by  said  testator  in  said  east  half  at  the  time 
of  making  the  will  and  at  the  time  of  his  death." 

Harvey  C.  Adams,  for  plaintiffs  in  error. 

E.  R.  E.  KiMBROUGH,  and  James  A.  Meeks,  for  de- 
fendants in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Whether  the  14^  acres  of  land  in  controversy  are  to 
be  regarded  as  intestate  property  belonging  to  the  heirs 
of  Charles  S.  Young,  deceased,  and  as  such  subject  to 
l>artition,  or  whether  they  passed  to  the  defendant  Noah 
Young,  depends  upon  the  construction  to  be  placed  upon 
the  will  of  Charles  S.  Young.  The  will  was  made  an 
exhibit  to  the  answer  of  Noah  Young,  and  among  other 
provisions  it  contains  the  following: 

''Item  3, — I  give  and  devise  to  my  son,  Noah  Young, 
the  north-west  quarter  of  section  twenty-one  (21),  town- 
ship twenty-one  (21),  north,  range  number  eleven  (11), 
west  of  the  second  principal  meridian;  also  62^  acres  off 
of  the  east  side  of  the  north-east  quarter  of  section  num- 
ber twenty  (20),  township  and  range  aforesaid." 
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There  is  no  question  or  doubt  in  regard  to  the  first 
tract  of  land  named  in  the  above  bequest,  but  as  to  the 
other  tract,  it  was  not  owned  by  the  testator  at  the  time 
of  making  the  will  or  at  his  death.  The  following  plat 
shows  the  land  in  dispute,  and  also  the  land  held  by  other 
parties  embraced  in  the  description  named  in  the  will: 


Prom  the  plat  and  the  other  evidence  introduced  on 
the  hearing,  it  appears  that  the  Chicago  and  Eastern  Illi- 
nois Railroad  Company  owned  a  right  of  way  consisting 
of  over  six  acres  which  would  fall  within  the  description 
^ven  in  the  will,  and  a  part  of  the  south  end  of  the  tract 
named  in  the  will  constituted  a  part  of  the  village  of  Bis- 
marck.    The  evidence  showed  that  the  testator  did  own 
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62i  acres  in  the  80-acre  tract,  but  not  62^  acres  off  the 
east  side.  It  is  manifest  the  testator  never  intended  to 
devise  land  that  he  did  not  own,  but  his  intention  doubt- 
less was  to  devise  that  62^  acres  of  land  that  he  did  own 
in  the  north-east  quarter  of  section  20.  In  the  construc- 
tion of  wills,  as  has  often  been  declared  by  this  and  other 
courts,  the  g'reat  and  important  question  is  to  arrive  at 
the  intent  of  the  testator,  and  when  the  intent  can  be  as- 
certained, and  it  is  not  contrary  to  some  positive  rule  of 
law,  it  must  prevail,  although  in  giving  effect  to  it  some 
words  may  be  rejected  or  so  restricted  in  their  applica- 
tion as  materially  to  change  the  literal  meaning  of  the 
particular  sentence. 

In  Decker  v.  Decker^  121  111.  341,  where  by  the  literal 
reading  of  the  language  of  the  will  the  testator  had  con- 
veyed land  which  he  never  owned,  words  were  rejected 
to  carry  out  the  intent  of  the  testator.  It  is  there,  among 
other  things,  said  (p.  352):  "Tested  by  these  principles,  it 
is  very  clear  that  in  the  devise  under  consideration  there 
is  a  latent  ambiguity.  On  the  face  of  the  will  the  subject 
matter  of  the  devise  is  clear,  but  on  inquiry  it  is  found 
that  the  descriptive  words  of  the  devise  are,  in  part,  false. 
The  parcel  of  land  appearing  to  be  devised  did  not  be- 
long to  the  testator.  If,  then,  we  may  strike  out  of  the 
description  of  the  premises  appearing  to  be  devised  so 
much  as  is  false,  and  enough  remain  in  the  will,  inter- 
preted in  the  light  of  surrounding  circumstances  at  the 
time  the  will  was  made,  to  identify  the  premises  devised, 
this  case  will  fall  within  the  class  of  cases  of  which  Patch 
V.  White,  supra,  (and  many  other  cases  named,)  are  exam- 
ples as  to  the  object  of  devise." 

The  defendant  Young  in  this  case  does  not  seek  to  in- 
ject into  or  add  to  the  will  any  words  which  may  explain 
the  real  intent  of  the  testator  to  devise  him  the  land. 
He  does  not  desire  to  add  a  word  or  sentence  to  the  will. 
He  only  asks  that  the  false  words  found  in  the  descrip- 
tion of  the  premises  devised  may  be  stricken  out, — words 
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that  place  the  testator  in  the  false  attitude  of  devising 
lands  he  never  claimed  or  owned. 

What  was  said  in  Whitcomb  v.  Rodman,  156  111.  116,  ap- 
plies with  much  force  here.  It  is  there  said  (p.  125) :  "While 
words  cannot  be  added  to  a  will,  yet  in  arriving  at  the 
intention  of  the  testator,  as  has  been  shown  by  the  au- 
thorities, so  much  as  is  false  in  the  description  of  the 
premises  devised  may  be  stricken  out,  and,  after  striking 
out  the  false  description,  if  enough  remains  to  identify 
the  premises  intended  to  be  devised,  the  will  may  be  read 
and  construed  with  the  false  words  eliminated  there- 
from." 

Adopting  the  rule  established  in  the  cases  cited,  and 
striking  out  the  words  "off  of  the  east  side,"  the  third 
item  of  the  will  will  read:  "I  give  and  devise  to  my  son, 
Noah  Young,  the  north-west  quarter  of  section  twenty- 
one  (21),  township  twenty-one  (21),  north,  range  eleven 
(11),  west  of  second  principal  meridian;  also  62^  acres 
of  the  north-east  quarter  of  section  number  twenty  (20), 
township  and  range  aforesaid."  This  description  is  suffi- 
ciently definite  to  include  the  land  in  dispute. 

Reliance,  however,  is  placed  upon  Bingel  v.  Volz,  142  111. 
214.  Upon  an  examination  of  that  case  it  will  be  found 
that  there  is  no  inconsistency  between  it  and  the  Decker 
case  and  the  case  of  Whitcomb  v.  Rodman,  In  the  Bingel  case 
an  attempt  was  made  to  reform  a  will  by  striking  out  cer- 
tain words  and  inserting  others,  which  it  was  held  could 
not  be  done.  No  effort  is  made  here  to  strike  out  words 
and  insert  others  in  their  place,  but  all  that  is  asked  here 
is,  that  certain  false  words  in  the  description  of  the  prem- 
ises may  be  stricken  out,  which  the  Bingel  ca^e  holds  may 
be  done,  as  is  apparent  from  what  is  there  said,  as  follows 
(p.  225):  "Doubtless,  if  there  were  repugnant  elements  in 
the  description  employed  in  the  devise  in  question,  and  if 
the  description,  after  rejecting  a  repugnant  element,  were 
complete  in  itself,  so  as  to  accurately  and  sufficiently 
describe  the  land  intended  to  be  described,  that  rule  of 
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construction  might  be  adopted.  *  *  *  The  difficulty  of 
the  description  as  it  appears  in  the  devise  is,  that  it  sub- 
stitutes *north-west'  for  *south-west,'  and  the  correction 
of  the  description  so  as  to  make  it  apply  to  the  right 
tract  requires  not  only  that  one  of  these  words  should 
be  stricken  out  but  that  the  other  should  be  inserted. 
It  involves  more  than  construction^ — it  requires  reforma- 
tion; and  in  this  State,  at  least,  courts  of  equity  have 
persistently  refused  to  entertain  bills  to  reform  wills." 
Nothing-  of  the  character  mentioned  in  the  case  cited  is 
claimed  here. 

We  think  the  decree  of  the  circuit  court  dismissing 
the  bill  was  correct,  and  it  will  be  affirmed. 

Decree  affirmed. 
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John  Angus  et  al, 

V. 

The  Chicago  Trust  and  Savings  Bank. 

Opinion  filed  December  f  5, 1897. 

1.  PLEADlNG^9?ea  puis  darrein  continuance  waives  all  previous  pleqs. 
A  plea  puis  darrein  continuance  waives  all  previous  pleas  and  defenses, 
and  confesses  everything  constituting  the  cause  of  action  except 
the  matter  contested  by  such  plea,  and  by  operation  of  law  all  pre- 
vious pleas  are  stricken  from  the  record. 

2.  Evidence — when  defendant  has  the  burden  of  proof  on  plea  puu< 
darrein  continuance.  Where  the  only  issue  presented  by  a  plea  puis 
darrein  continuance  to  a  declaration  on  promissory  notes  is  whether 
certain  checks  were  given  and  received  in  full  settlement  of  the 
notes,  the  burden  of  proving  such  issue  is  upon  the  defendant. 

3.  Payment — wlien  (giving  checks  does  not  operate  as  a  payment  of 
notes.  Evidence  that  the  defendant  to  a  suit  on  notes  gave  certain 
ante-dated  checks  to  the  plaintiff  after  the  beginning  of  the  suit, 
and  that  the  plaintiff  was  to  hold  the  notes  and  the  suit  was  to  stand 
until  the  checks  were  paid,  does  not  tend  to  prove  that  the  plain- 
tiff accepted  the  checks  in  full  settlement  of  the  notes,  but  shows 
merely  that  they  were  received  as  a  mode  of  payment. 

4.  Practice — coxirt  should  direct  a  verdict  for  plaintiff  wh&re  evidence 
does  not  tend  to  prove  issue  made  by  plea  puis  darrein  continuance.    The 
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court  should  direct  a  verdict  for  the  plaintiff  where  the  evidence 
does  not  tend  to  prove  the  payment  of  the  debt  sued  for,  which 
payment  is  set  up  by  a  plea  of  ^«is  darrein  continuance. 

5.  SAUE—when  ease  may  be  placed  on  short  cause  calendar  after  being 
stricken  therefrom.  Striking  a  case  from  the  short  cause  calendar  in 
order  to  give  the  defendant  time  to  pay  certain  ante-dated  checks, 
given  as  a  mode  of  paying  the  notes  in  suit  after  the  case  was  put 
upon  the  short  cause  calendar,  does  not  deprive  the  plaintiff  of  his 
right  to  have  the  cause  again  placed  thereon  upon  the  defendant's 
default  in  paying  the  checks. 

6-  Waiver — consenting  to  trial  waives  alleged  error  in  denying  previous 
motion  to  strike  frmn  calendar,  A  defendant  consenting  to  go  to  trial 
before  a  jury  of  eleven  men  waives  his  right  to  urge  as  error  the 
denial  of  his  previous  motion  to  strike  the  cause  from  the  short 
cause  calendar. 

Angus  v.  Chicago  Trust  and  Savings  Bank^  68  111.  App.  425,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  W.  G.  Ewing,  Judge,  pre- 
siding. 

Reber  &  Noble,  for  appellants. 

Cratty  Bros.  ,  Jarvis  &  Cleveland,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit,  brought  by  appellee 
against  appellants  on  August  16,  1893,  upon  two  promis- 
sory notes  executed  by  the  appellants,  Angus  &  Gindele, 
payable  to  the  order  of  James  P.  Keeney,  and  endorsed 
by  Keeney  to  the  appellee  herein.  The  defendants  were 
not  served  with  process  until  June  14,  1895.  On  July  3, 
1895,  they  filed  two  pleas:  first,  non-assumpsit,  second, 
the  plea  of  payment.  On  September  21,  1895,  leave  was 
given  to  the  defendants  to  file  special  pleas,  and  on 
September  23,  1895,  they  filed  two  special  pleas.  The 
latter  pleas  were  demurred  to,  and  the  demurrers  were 
sustained.  On  January  27,  1896,  leave  was  given  to  the 
defendants  to  file  an  additional  plea  instanter,  and  to 
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plaintiffs  to  reply  thereto  instanter.  The  additional  plea 
thus  filed  was  a  plea  puis  darrein  continuance.  A  replica- 
tion was  filed  to  said  plea,  which  will  be  mentioned  here- 
after. The  cause  was  tried  before  a  jury,  who  found  the 
issues  for  the  plaintiff,  and  assessed  its  damages  at  the 
sum  of  J2027.27.  The  latter  amount  was  the  sum  total  of 
the  principal  and  interest  due  upon  the  notes  sued  upon. 
Motion  for  a  new  trial  was  overruled,  and  judgment  ren- 
dered upon  the  verdict  for  the  amount  thereof.  Upon 
appeal  to  the  Appellate  Court,  the  judgment  has  been 
affirmed;  and  the  present  appeal  is  from  such  judgment 
of  affirmance  by  the  Appellate  Court. 

The  appellants  seek  a  reversal  of  the  judgment  upon 
two  grounds  only. 

First — It  is  claimed  by  the  appellants;  that  the  court 
erred  in  instructing  the  jury  to  find  a  verdict  for  the  plain- 
tiff, and  to  assess  its  damages  at  the  sum  of  $2027.27.  The 
giving  of  the  instruction  so  given  in  writing  was  waived. 
The  court  committed  no  error  in  thus  instructing  the  jury. 

The  additional  plea,  filed  on  January  27,  1896,  being  a 
plea  puis  darrein  continuance^  waived  all  previous  pleas, 
and  confessed  the  matter  in  dispute  between  the  parties. 
The  general  rule  is,  that  a  plea  puis  darrein  continuance 
supersedes  all  other  pleas  and  defenses  in  the  cause;  and, 
by  operation  of  law,  the  previous  pleas  are  stricken  from 
the  record,  and  the  cause  of  action  is  admitted  to  the 
same  extent,  as  if  no  other  defense  had  been  urged  than 
that  contained  in  this  plea.  Everything  is  confessed 
except  the  matter  contested  by  the  plea  pxds.  {City  of 
East  St.  Louis  v.  Ilenshaw,  153  111,  491,  and  cases  there 
cited).  Here,  the  plea  p7iis  alleges  that,  after  the  last 
proceeding  in  this  cause,  that  is  to  say,  after  the  4th  day 
of  November,  1895,  the  defendants  gave  to  the  plaintiff, 
and  the  plaintiff  there  accepted  from  the  defendants, 
their  checks  payable  to  the  order  of  D.  H.  Tolman  (the 
president  of  the  appellee  bank),  said  checks  being  nine  in 
number,  of  different  amounts,  and  of  different  dates  be- 
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tween  November  11, 1895,  and  July  11,  1896,  and  amount- 
ing altogether  to  $4536.93;  most  of  which  checks  were 
dated  in  advance.  The  plea  puis  also  avers,  that  these 
checks  were  given  to  the  plaintiff  and  received  by  it  in 
full  settlement  of  the  notes  sued  on  in  this  cause.  To 
this  plea  a  replication  was  filed  by  the  plaintiff,  in  which 
it  was  averred  that  the  said  checks  were  not  given  to 
the  plaintiff  and  received  by  it  in  full  settlement  of  the 
notes  sued  on  in  this  cause. 

It  thus  appears  that  the  issue  or  matter  in  dispute  be- 
tween the  parties,  as  presented  by  the  plea  puis  and  the 
replication  thereto,  was  whether  or  not  the  checks  were 
given  and  received  in  full  settlement  of  the  notes  sued 
on.  The  burden  of  proof  upon  this  issue  was  upon  the 
appellants;  and  there  is  no  evidence  in  the  record  which 
tends  to  support  the  issue  thus  made.  The  only  testi- 
mony upon  the  subject  in  support  of  the  contention  of 
the  appellants  was  given  by  the  appellant,  Gindele,  who 
says:  *'I  gave  Mr.  Tolman  about  eight  or  ten  checks,  in 
payment  of  all  that  Angus  &  Gindele  owed  him,  as  in 
full  settlement.  He  was  to  retain  all  the  notes  and  pass 
them  over  as  fast  as  we  paid  the  checks.  He  was  to 
retain  the  notes  as  collateral,  and  this  suit  was  to  stand 
until  the  checks  were  paid.  The  checks  were  dated  ahead 
from  one  month  to  six  or  seven  months."  Several  of  the 
checks  were  paid,  but  others  were  not  paid.  When  de- 
fault was  made  in  their  payment,  the  pending  suit  was 
pressed  to  trial.  The  arrangement  in  regard  to  the  ac- 
ceptance of  the  checks  was  made  on  November  4,  1895, 
while  the  suit  was  pending,  and  after  it  had  been  put  on 
the  short  cause  calendar  for  trial.  The  suit  was  not  dis- 
missed, but  its  prosecution  was  merely  delayed,  in  order 
to  give  the  defendants  an  opportunity  to  pay  the  checks. 
The  checks  were  thus  given  and  received  merely  as  a 
mode  of  payment  of  the  notes,  the  notes  being  surren- 
dered if  the  checks  were  promptly  paid,  but  not  other- 
wise.   By  this  method  time  wa«  given  to  the  appellants, 
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but  the  action  was  not  discharged  in  case  of  a  default  in 
payment. 

There  being"  no  evidence  tending  to  sustain  the  issue 
made  by  the  plea  puis  darrein  continuance  and  the  replica- 
tion thereto,  the  court  very  properly  instructed  the  jury 
to  find  the  issues  for  the  plaintiff.  As  to  the  amount  due 
upon  the  notes,  there  was  no  dispute.  The  testimony 
was,  that  tKere  was  due  on  the  notes  with  interest  the 
amount  for  which  the  verdict  was  rendered. 

Second — Appellants  also  contend,  that  the  trial  court 
erred  in  refusing  to  strike  the  case  from  the  "short  cause 
calendar."   This  motion,  so  far  as  can  be  ascertained  from 
the  imperfect  abstract  of  the  record  filed  herein,  was 
made  about  March  30, 1896,  when  the  case  was  last  called 
for  trial.     The  motion  to  strike  the  case  from  the  short 
cause  calendar  was  made  upon  the  alleged  ground,  that 
the  case  had  been  previously  stricken  from   the    trial 
court's  short  cause  calendar.     Section  3  of  the  Short 
Cause  Calendar  act,  provides  that,  "If  the  trial  of  any 
suit  which  is  upon  the  short  cause  calendar  shall  occupy 
more  than  one  hour's  time,  then  the  court  may,  in  its  dis- 
cretion, stop  the  trial,  take  the  case  from  the  jury  and 
continue  it,  and  the  suit  shall  go  to  the  foot  of  the  docket 
and  shall  not  again  be  placed  upon  the  short  cause  calen- 
dar," etc.    (3  Starr  &  Cur.  Stat.  p.  1001).    Here,  the  cause 
was  never  stricken  from  the  short  cause  calendar  and 
placed  at  the  foot  of  the  docket  because  the  trial  thereof 
lasted  over  an  hour.     On  the  contrary,  the  proof  shows 
that,  on  September  20,  1895,  affidavit  and  notice  to  place 
the  cause  on  the  short  cause  calendar  were  filed;  and  that, 
on  November  4, 1895,  the  suit  was  stricken  from  the  short 
cause  calendar.     This,  however,  was  only  done  because 
of  the  arrangement  for  the  settlement  of  the  suit  by  the 
giving  of  checks  as  above  stated.     It  was  thus  stricken 
from  the  calendar  for  the  benefit  of  the  appellants,  and 
in  order  to  give  them  time  to  pay  their  checks.     Subse- 
quently, in  January,  1896,  it  was  again  placed  by  the  ap- 
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pellee  upon  the  short  cause  calendar  because  of  the  failure 
of  the  appellants  to  pay  their  checks;  but  the  cause  was 
again  stricken  from  such  calendar  in  February,  when  ap- 
pellants paid  the  installment  then  due.  Subsequently, 
in  March,  1896,  it  was  again  placed  upon  the  short  cause 
alendar,  and  was  tried.  It  is  very  manifest,  that  no  at- 
tempt was  made  to  try  the  case,  except  on  March  30, 1896. 
The  case  was  merely  passed  or  continued  from  time  to 
time  for  the  accommodation  of  the  appellants.  It  evi- 
dently comes  within  the  meaning  of  section  4  of  the  Short 
Cause  Calendar  act,  which  provides,  that  "a  suit  upon  the 
short  cause  calendar  may  be  passed  or  continued  for  good 
cause  shown,  the  same  as  other  suits,  and  if  so  passed 
or  continued,  it  shall  lose  its  place  upon  such  calendar, 
but  may.be  again  placed  thereon."  (3  Starr  &  Cur.  Stat, 
p.  1001).  It  would  certainly  have  been  very  unjust  to 
allow  the  appellants  to  strike  the  cause  from  the  short 
cause  calendar,  when  it  came  on  for  trial  on  March  30, 
1896,  for  the  reason  that  it  had  been  previously  stricken 
from  such  calendar,  when  the  acts  of  the  court  in  thus 
striking  it  therefrom  were  in  the  interest  and  for  the  ben- 
efit of  the  appellants.  We  are,  therefore,  of  the  opinion, 
that  the  court  committed  no  error,  under  the  circum- 
stances, in  overruling  the  motion  to  strike  the  cause  from 
the  short  cause  calendar. 

In  addition  to  what  has  already  been  said,  the  appel- 
lants consented  to  the  trial  of  the  case  before  a  jury  of 
eleven  men;  and  thereby  waived  their  motion  to  strike 
the  case  from  the  short  cause  calendar.  {Belford  v.  Beatty^ 
145  111.  414). 

The  judgments  of  the  Appellate  and  Superior  Courts 

^°^^  *  Judgment  affinrried. 
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Adolph  Peters 

V, 

Emma  Balke. 

Opinion  filed  December  22^  1S97, 

1 .  Forcible  detainer— adion  o/,  could  not  he  broughX  against  grantor 
prior  to  amendment  of  1881.  An  action  of  forcible  entry  and  detainer 
could  not  be  brought  against  a  grantor  refusing  to  surrender  pos- 
session, prior  to  the  addition,  in  1881,  of  clause  iS  to  section  2  of  the 
Forcible  Entry  and  Detainer  act,  (Laws  of  1881,  p.  97,)  and  deeds 
were  formerly  inadmissible  except  to  show  the  extent  of  possession 
or  the  animus  of  the  entry. 

2.  Samb— effect  of  amendment  of  section  2  of  the  Forcible  Detainer  act. 
Clause  6  of  section  2  of  the  Forcibly  Entry  and  Detainer  act  contem- 
plates a  case  where  the  grantor,  having  conveyed  by  deed,  refuses 
to  surrender  possession  to  the  grantee;  and  in  an  action  there- 
under the  grantor's  deed  is  admissible  to  show  there  was  a  grantor 
who  conveyed  and  a  grantee  to  whom  the  conveyance  was  made. 

3.  Sauk— action  cannot  be  maintained  under  clavse  6  without  the  intro- 
duction of  deed  in  evidence.  An  action  of  forcible  entry  and  detainer 
by  a  grantee  against  a  grantor  withholding  possession,  cannot  be 
maintained  without  the  introduction  in  evidence,  at  the  trial,  of 
the  grantee's  deed,  in  order  to  show  not  only  the  extent  of  his  pos- 
session, but  his  right  to  possession,  even  though  questions  of  title 
cannot  be  tried  in  such  action. 

4.  Sauk— possession  of  tenant  is  a  sufficient  possession  under  clause  6. 
The  possession  of  a  tenant  at  the  time  when  the  landlord  executed  a 
trust  deed  for  the  rented  premises  is  a  sufficient  possession  by  the 
landlord  to  constitute  hira  a  "grantor  in  possession,"  under  clauses 
of  section  2  of  the  Forcible  Entry  and  Detainer  act. 

5.  Same — action  under  clause  6  may  be  brought  against  tenant  in  pos- 
session under  grantor.  An  action  of  forcible  entry  and  detainer  may 
be  brought,  under  clause  6  of  section  2  of  the  Forcible  Entry  and 
Detainer  act,  against  one  in  possession  under  the  grantor  as  a 
tenant,  who  refuses  to  surrender  possession  after  demand  by  the 
grantee  entitled  thereto. 

6.  "Deeds— construction  of  word  '*unmarriedj"  as  used  in  trust  deed. 
The  word  "unmarried,"  used  by  a  grantor  in  making  disposition  of 
property  in  case  he  "should  die  unmarried  to"  a  certain  person,  will 
be  construed  as  meaning  "not  being  the  husband  of  such  person  at 
his  death,"  and  not  as  "never  having  been  married"  to  her,  where 
it  appears  that  at  the  time  of  the  deed  the  marriage  was  contem- 
plated and  afterward  occurred,  but  that  the  grantor  survived  the 
wife  and  married  a  second  time. 
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7.  Landlord  and  tkij  ant— life  tenant  cannot  make  lease  for  longer 
period  than  his  ovm  term,  A  life  tenant  cannot  make  a  lease  for  a 
Jonger  period  than  his  own  term  unless  joined  by  the  remainder- 
man, and  his  lessee,  upon  the  death  of  the  life  tenant,  becomes  a 
tenant  by  sufferance  or  at  will. 

8.  Same — tenancy  by  sufferan^ie  or  at  vaill  is  terminated  by  demand  for 
possession,  A  tenancy  by  sufferance  or  at  will  is  terminated  by  a 
demand  for  possession  without  notice  to  quit. 

9.  Evidence — life  tenant  presumed  not  to  have  made  lease  exceeding  his 
own  term.  It  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  in  an  action  of  forcible  entry  and  detainer  against  the 
lessee  of  a  life  tenant,  that  the  life  tenant,  in  executing  the  lease, 
did  not  make  it  for  a  longer  period  than  his  own  term. 

Peters  v.  Balke,  68  III.  App.  587,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  C.  G.  Neely,  Judge, 
presiding". 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  in  favor  of  the  appellee,  affirming  a  judgment  of 
the  circuit  court  of  Cook  county  also  in  favor  of  the 
appellee,  rendered  in  an  action  of  forcible  entry  and  de-* 
tainer,  commenced  before  a  justice  of  the  peace  and  tried 
in  the  circuit  court  on  appeal  from  the  judgment  in  the 
justice  court,  which  was  against  the  appellant.  The  trial 
in  the  circuit  court  was  before  a  jury.  No  evidence  what- 
ever was  introduced  upon  said  trial  by  the  present  appel- 
lant, the  defendant  below.  The  only  proof  introduced 
was  the  testimony  of  one  witness,  Henry  A.  Balke,  the 
husband  of  appellee,  and  certain  documentary  evidence, 
consisting  of  a  written  notice  or  demand  for  the  posses- 
ion of  the  premises  involved,  and  of  two  deeds  herein- 
after mentioned,  one  dated  December  20,  1889,  executed 
by  Edward  Muller  to  Charles  S.  Gloeckler,  trustee,  and 
the  other  dated  May  20,  1895,  executed  by  said  Gloeck- 
ler, trustee,  to  the  appellee,  conveying  the  premises  de- 
scribed in  the  first  deed.  The  defendant  below  asked  a 
number  of  instructions,  among  which  was  an  instruction 
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to  the  jury^  to  find  the  defendant  not  g'uilty,  all  of  which 
instructions  were  refused  by  the  court.  The  court  there- 
upon instructed  the  jury,  that,  uiider  the  evidence  in  the 
case,  their  verdict  must  be  for  the  plaintiff.  The  jury 
thereupon  rendered  a  verdict,  finding  the  defendant  guilty 
of  unlawfully  withholding  the  possession  of  the  premises 
described  in  the  complaint,  and  that  the  plaintiff  was 
entitled  to  the  possession  thereof. 

The  complaint,  as  filed  before  the  justice  on  July  26, 
1895,  alleges  that  appellee  is  entitled  to  the  possession 
of  the  lower  flat  of  the  front  house  on  premises  No.  63 
Cleveland  avenue,  Chicago,  and  that  Adolph  Peters,  the 
appellant  here,  and  his  wife,  unlawfully  withhold  posses- 
sion thereof  from  the  appellee.  The  lot,  upon  which  said 
house  stands,  is  described  as  lot  8  in  the  subdivision  by 
George  Bickerdike  of  the  east  one-half  of  lot  30  and  the 
north  one-half  of  lot  31  in  Butterfield's  addition  to  Chi- 
cago. The  lot  was  improved  with  a  two-story  building 
in  front,  and  a  cottage  in  the  rear.  The  house  or  building 
in  front  seems  to  have  consisted  of  the  two  flats,  spoken 
of  in  the  testimony  as  the  top  flat  of  the  front  house  and 
the  lower  flat  of  the  front  house. 

The  written  notice  above  referred  to  was  a  written 
demand  for  the  immediate  possession  of  the  lower  flat 
occupied  by  appellant,  Peters,  and  was  served  on  Peters 
on  July  22,  1895.  Peters  stated,  after  the  service  of  the 
notice  upon  him,  that  he  would  not  move.  On  December 
20,  1889,  Edward  MuUer  was  the  owner  in  fee  of  said  lot, 
and  lived  in  the  upper  flat  of  the  front  house  with  the 
appellee  and  her  husband,  the  appellee  being  his  grand- 
daughter, and  the  said  Edward  Muller  not  then  being 
married,  and  having  no  family.  On  that  day  Edward 
Muller  executed  the  deed  above  mentioned  to  Charles 
S.  Gloeckler,  trustee,  conveying  said  lot  with  the  house 
and  cottage  thereon  to  said  trustee  in  trust:  "(1)  For 
the  grantor  for  life;  (2)  after  his  death,  if  Magdalena  Hu- 
bacher,  whom  he  is  about  to  marry,  survives  him  as  his 
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widow,  said  Magdalena  to  occupy  rear  house  and  draw 
rents  from  lower  flat  of  front  house;  (3)  during  life  of 
Magdalena,  Emma  Balke,  daug^hter  of  C  J.  H.  Muller,  to 
occupy  top  flat  of  front  house,  etc. ;  (4)  after  the  death  of 
said  Edward  Muller,  if  he  should  die  unmarried  to  said 
Magdalena  Hubacher,  or  after  the  death  of  said  Mag'da- 
lena,  if  she  should  survive  said  Edward  as  his  widow, 
then  said  trustee  Gloeckler  shall  convey  said  property 
by  good  and  sufiicient  deed  to  Emma  Balke,  her  heirs  and 
assies,  in  fee  simple."  The  provisions  of  this  deed  are 
more  fully  set  out  in  Muller  v.  Balke,  154  111.  110. 

After  the  execution  of  the  deed,  dated  December  20, 
1889,  and  in  that  month,  or  in  January,  1890,  Edward  Mul- 
ler married  Magdalena  Hubacher.  She  lived  a  year  or 
two  after  said  marriage,  and  died.  Edward  Muller  mar- 
ried again  before  his  death.  On  May  12,  1895,  Edward 
Muller  died  in  the  cottage  on  the  rear  of  the  lot  where 
he  and  his  second  wife  lived.  After  his  death,  and  on 
May  20,  1895,  the  trustee,  Gloeckler,  executed  a  deed  to 
appellee,  Emma  Balke,  in  pursuance  of  the  terms  of  the 
trust  deed,  dated  December  20,  1889. 

The  testimony  shows,  that  the  appellant,  Peters,  was 
living  in,  and  had  possession  of,  the  lower  flat,  described 
in  th*  demand  notice,  at  the  time  the  deed  was  made  by 
Edward  Muller  to  Gloeckler,  the  trustee;  and  that  he  had 
been  occupying  the  same,  as  tenant  of  Edward  Muller, 
for  a  considerable  time  theretofore. 

Henry  M.  Stoltenberg,  and  Sullivan  &  McArdle, 
for  appellant: 

Where  the  existence  of  a  tenancy  is  once  shown,  in 
order  to  entitle  a  landlord  or  his  immediate  or  remote 
grantee  to  recover  possession  in  any  form  of  action,  it  is 
absolutely  essential  to  show  that  the  tenancy  was  termi- 
nated before  the  suit  was  begun.  Donohue  v.  Bank  Note  Co, 
37  111.  App.  552;  Dunne  v.  Trustees,  39  111.  578;  Brownell  v. 
^dch,  91  id.  523. 
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When  possession  alone  is  relied  upon  for  any  legal  pur- 
pose, an  actual  possession  is  contemplated.  Champaign 
V.  McMurray,  76  111.  363;  Insurance  Co,v,  Marseilles  Manf.  Co. 
1  Gilm.  236;  Lanceyv.  Brock,  110  111.  614;  Webb  v.  Sturtevant, 
1  Scam.  181. 

When  a  deed  is  admissible  in  evidence  in  a  forcible 
entr}^  and  detainer  suit  at  all,  it  is  only  for  the  purpose 
of  establishing"  the  extent  of  the  party's  claim,  or  the 
animus  or  intention  with  which  a  party  entered.  Pearson 
V.  Herr,  53  111.  144;  Brooks  v.  Bruyn,  18  id.  539;  Huftalin  v. 
Misnery  70  id.  205;  Slate  v.  Eisenmeyer,  94  id.  96. 

In  an  action  of  forcible  detainer  title  is  immaterial, 
except  for  the  purpose  of  showing  the  extent  of  posses- 
sion. Deeds  under  which  the  party,  claims  may  be  read 
in  evidence,  not  for  the  purpose  of  proving*  title  to  the 
land,  but  the  boundaries  or  extent  of  possession.  Oroffv. 
BaUinger,  18  111.  200;  Davis  v.  Easley,  13  id.  192;  Brooks  v. 
Bruyn,  18  id.  539.    . 

The  right  of  possession,  if  any,  depending  upon  title* 
as  claimed  through  deeds,  a  freehold  is  therefore  in  issue. 
Sanford  Y.Kane,  127  111.  595;  Brushy  Mound  v.McClintock, 
146  id.  643;  Ducker  v.  Wear  S  Co.  145  id.  653. 

The  word  "unmarried,"  as  it  is  commonly  and  usually 
used,  means  "never  having  been  married."  (Century  Dic- 
tionary; Encyclopedia  Dictionary.)  And  in  the  interpre- 
tation and  construction  of  instruments  in  writing  by  the 
courts,  where  this  word  appears,  it  is  given  the  same 
meaning.  In  re  Thistlewaite's  Ti^sts,  24  L.  J.  Ch.  712;  Clark 
V.  Colls,  9  H.  L.  601;  In  re  Saunders'  Trust,  3  Kay  &  J.  152; 
Maherly  v.  Strode,  3  Ves.  Jr.  450;  Pratt  v.  Matthew,  22  Beav. 
328;  Mortens  v.  Walley,  54  L.  J.  Ch.  159;  Hall  v.  Robertson,  22 
id.  1054;  Bell  v.  Phyn,  7  Ves.  Jr.  453. 


•;  xi 


Lackner'&  Butz,  for  appellee: 

The  party  entitled  to  possession  may  bring  suit,  not 
only  against  an  obstrej^erous  grantor,  but  also  against 
any  one  who  obtains  possession  through  or  under  him 
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and  refuses  to  yield  it.  Douglas  v.  Hartzell,  15  111.  App. 
251;  Kratz  v.  Bucky  111  111.  40. 

The  remedy  of  forcible  detainer  g-iven  by  statute  in 
favor  of  a  purchaser  at  a  judicial  sale,  after  the  time  of 
redemption  has  expired,  is  not  restricted  to  the  nominal 
party  ag-ainst  whom  judgment  is  obtained,  but  may  be 
employed  against  any  one  who,  before  or  after  the  time 
of  redemption  has  expired,  obtains  possession  from  the 
defendant  in  the  judgment.     Kratz  v.  Bicck,  111  111.  40. 

The  primary  meaning  of  "unmarried"  is  "never  having 
been  married."  But  the  word  is  one  of  flexible  meaning, 
and  slight  circumstances,  no  doubt,  will  be  sufficient  to 
give  it  its  other  meaning  of  "not  having  a  husband  or  wife 
at  the  time  in  question." 

In  the  following  cases  the  word  "unmarried"  has  been 
held  to  mean  "not  having  a  husband  or  wife  at  the  time 
in  question:"  Clark  v.  CollSy  9  H.  L.  601;  Pratt  v.  Matthew, 
22Beav.  328;  Mitchell  v.  Colls,  29  L.  J.  Ch.  403;  Day  v.  Barn- 
ard,  30  id.  220;  27  Am.  &  Eng.  Ency.  of  Law,  697;  In  re  Saun- 
ders' Trust,  L.  R.  1  Eq.  675. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  questions  involved  in  this  case  are  chiefly  ques- 
tions of  law,  arising  out  of  the  action  of  the  circuit  court 
in  overruling  the  objections,  made  by  the  appellant  in 
the  trial  below  to  the  introduction  of  the  deeds,  described 
in  the  statement  preceding  this  opinion,  ^nd  in  refusing 
the  instructions  asked  by  the  appellant. 

First — The  chief  objections,  made  to  the  deeds,  were 
that  their  introduction  raised  a  question  of  title,  such  as 
cannot  be  adjudicated  in  an  action  of  forcible  entry  and 
detainer;  and  that  Gloeckler,  the  trustee  and  grantor  in 
the  second  deed,  had  no  authority,  under  the  trust  deed, 
to  convey  the  premises  to  the  appellee,  Emma  Balke. 

The  present  action  of  forcible  entry  and  detainer  was 
begun  under  clause  6  of  section  2  of  tiie  Forcible  Entry 
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and  Detainer  act,  which  is  as  follows:  "When  lands  or 
tenements  have  been  conveyed  by  any  grantor  in  posses- 
sion, or  sold  under  the  judgment  or  decree  of  any  court 
in  this  State,  or  by  virtue  of  any  sale  in  any  mortgage  or 
deed  of  trust  contained,  and  the  grantor  in  possession, 
or  party  to  such  judgment  or  decree  or  to  such  mortgage 
or  deed  of  trust,  after  the  expiration  of  the  time  of  re- 
demption, when  redemption  is  allowed  by  law,  refuses 
or  neglects  to  surrender  possession  thereof  after  demand 
in  writing  by  the  person  entitled  thereto,  or  his  agent," 
the  person  entitled  to  such  possession  may  be  restored 
thereto.  (1  Starr  &  Curtis'  Stat.  p.  1175).  If  there  be 
eliminated  from  said  sixth  clause  the  portion  thereof  not 
here  applicable,  the  part  applicable  to  the  case  at  bar  is 

as  follows:     *'Wlien  lands  or  tenements  have  been  con- 

I 

veyed  by  any  grantor  in  possession    ♦    ♦    ♦    and  the 
grantor  in  possession    *    ♦    ♦    refuses  or  neglects  to 
surrender  possession  thereof  after  demand  in  writing 
j        •  by  the  person  entitled  thereto  or  his  agent." 

It  is  evident,  that  the  sixth  clause  contemplates  a  case 
where  the  grantor,  having  conveyed  away  land  by  deed, 
remains  in  possession,  and  refuses  to  surrender  posses- 
sion to  his  grantee  in  accordance  with  the  terms  of  the 
deed.  It  follows,  that  the  introduction  of  a  deed  is  nec- 
essary, in  connection  with  the  fact  of  possession,  to  show 
that  there  was  a  grantor  who  conveyed,  and  a  grantee 
to  whom  a  conveyance  was  made.  Before  the  addition 
of  clause  6  to  section  2  of  said  act,  the  remedy,  in  such  a 
case  as  the  case  at  bar,  was  by  action  of  ejectment.  Be- 
fore the  adoption  of  said  clause,  an  action  of  forcible  en- 
try and  detainer  could  "not  be  brought  under  the  state  of 
facts  contemplated  by  that  clause;  and  deeds  were  inad- 
missible upon  a  trial  of  such  action,  excepjt  for  the  pur- 
pose of  proving  the  extent  of  possession  or  the  animus 
of  the  entry.  In  1861,  the  legislature  extended  the  bene- 
fits of  the  Forcible  Detainer  act  to  purchasers  at  judicial 
sales;  in  1874,  the  benefits  of  the  act  were  extended  to 
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purchasers  at  sales  under  powers  in  mortg'ag'es  or  deeds 
of  trust;  in  1881,  the  legislature  further  extended  the 
benefits  of  this  remedy  to  the  grantee  of  land  as  against 
the  grantor,  who  refuses  to  surrender  possession.  It  is 
plain,  that  no  suit  can  be  maintained,  under  the  portion 
of  clause  6  now  under  consideration,  without  the  intro- 
duction upon  the  trial  of  a  deed  to  the  lands  sought  to 
be  recovered.  Such  deed  must  be  introduced,  not  merely 
for  the  purpose  of  showing  the  extent  of  the  possession, 
but  for  the  purpose  of  showing  the  plaintiff's  right  to  the 
possession.  In  this  action  of  forcible  entry  and  detainer, 
the  question  of  title,  as  between  the  plaintiff  and  the  de- 
fendant or  any  one  else,  cannot  be  tried.  As  the  right 
to  possession  only  is  involved  in  this  action,  and  as  its 
object  is  merely  to  secure  possession  of  the  premises  in 
cootroversy,  a  judgment  therein  is  not  a  bar  to  an  action 
of  ejectment  between  the  same  parties  regarding  the  same 
premises.  Here  the  right  of  possession  does  not  depend 
upon  the  title,  but  upon  the  existence  of  the  particular 
facts  specified  in  clause  6,  as  grounds  for  the  action  of 
forcible  entry  and  detainer.  The  title  can  no  more  be 
inquired  into  for  any  purpose  in  this  action  now  than  it 
could  before  the  passage  of  clause  6.  But  while  this  is 
so,  plaintiff  cannot  recover  under  the  statute  unless  he 
offers  in  evidence  a  deed  for  the  purpose  of  showing  that 
he  is  a  grantee  entitled  to  possession.  Such  has  been 
the  ruling  of  this  court  in  a  number  of  cases.  (Kepley  v. 
Luke,  106  111.  395;  Kratz  v.  Buck,  111  id.  40). 

The  objection,  that  Gloeckler,  the  grantor  in  the  deed 
dated  May  20, 1895,  had  no  authority  under  the  trust  deed 
to  convey  the  premises  to  appellee,  is  based  upon  the 
contention  that  Muller,  before  his  death,  had  been  mar- 
ried to  Magdalena  Hubacher.  The  solution  of  this  con- 
tention depends  upon  the  meaning  to  be  given  to  the 
word,  "unmarried,"  as  used  in  the  following  clause  in 
the  fourth  paragraph  of  the  deed  of  trust,  to- wit:  "If  he 
should  die  unmarried  to  said  Magdalena  Hubacher."    Ap- 
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pellant  claims,  that  the  word  "unmarried"  as  here  used, 
means  "never  having  been  married,"  while  the  appellee 
claims,  that  said  word  means  "not  being  married  at  the 
time  of  his  death."  In  other  words,  appellant  claims  that 
the  trustee  had  no  right  to  convey  the  property  to  the 
appellee,  because.  Ed  ward  Muller  did  not  die  never  hav- 
ing been  married  to  Magdalena  Hubacher,  while  appellee 
claims  that  such  trustee  had  a  right  to  make  such  trust 
deed,  because  the  said  Edward  Muller  at  the  time  of  his 
death  was  not  married  to  said  Magdalena  Hubacher,  she 
having  died  before  his  death.  There  is  conflict  in  the 
authorities  as  to  the  meaning  of  the  word  "unmarried." 
Undoubtedly,  its  original  and  usual  meaning  is  "never 
having  been  married."  "But  the  term  is  a  word  of  flexi- 
ble meaning,  and  slight  circumstances,  no  doubt,  will  be 
sufficient  to  give  the  word  its  other  meaning  of  not  hav- 
ing a  husband  or  wife  at  the  time  in  question."  (27  Am. 
&  Eng.  Ency.  of  Law,  p.  697).  In  Clarke  y.  Colls,  9  H.  L. 
601,  Lord  Cranworth  said,  that  the  word  "unmarried" 
"may,  without  any  violence  to  language,  mean  either 
'without  ever  having  been  married,'  or  *not  having  a  hus- 
band living  at  her  death;'"  and,  in  that  case,  it  was  held, 
that  "unmarried"  is  a  word  of  flexible  meaning  to  be  con- 
strued with  reference  to  the  plain  intention  of  the  instru- 
ment where  it  is  used  and  that,  as  used  in  the  settlement 
there,  it  meant,  "being  without  a  husband  at  the  time  of 
the  death."  The  same  meaning  was  given  to  the  word  in 
In  re  Saunders'  Trust,  L.  R.  1  Eq.  Cas.  675.  (See  also  Pratt 
V.  Matthew,  22  Beav.  328;  Mitchell  v.  Colls,  29  L.  J.  Ch.  403; 
Day  V.  Barnard,  30  id.  220). 

In  the  case  at  bar,  an  examination  of  the  various  pro- 
visions of  the  deed  of  trust,  as  set  out  in  Muller  v.  Balke, 
154  111.  110,  will  show  that  the  intention  of  the  grantor 
in  the  deed  was  to  give  to  the  words  "if  he  should  die 
unmarried  to  said  Magdalena  Hubacher,"  the  following 
meaning:  If  he  should  die  not  being  the  husband  of 
Magdalena  Hubacher  at  the  time  of  his  death,  or  if  he 
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should  die  not  having  Magdalena  Hubacher  as  his  wife 
at  the  time  of  his  death.  She  having  died  before  he  did, 
it  may  be  said  that  when  he  died  he  was  unmarried  to 
her.  The  deed  shows  upon  its  face,  that  it  was  made  in 
contemplation  of  an  immediate  marriage  to  Magdalena 
Hubacher.  In  paragraph  2  the  words  are,  "alter  his  death 
if  Magdalena  Hubacher  whom  he  is  about  to  marry,"  etc. 
The  evidence  shows,  that  the  contemplated  marriage  was 
consummated  within  a  few  weeks  after  the  deed  was  exe- 
cuted. It  seems  improbable  that  the  grantor  would  use 
language  capable  of  the  meaning  that  he  should  never 
be  married  to  Magdalena  Hubacher,  when,  at  the  very 
moment  he  used  such  language,  he  contemplated  an  im- 
mediate marriage  with  her.  Inasmuch,  therefore,  as  Ed- 
ward Muller  died  without  being  the  husband  of  Magdalena 
Hubacher  at  the  time  of  his  death,  the  trustee,  Gloeck- 
ler,  had  the  power  under  the  trust  deed,  after  his  death, 
to  convey  the  premises  to  Emma  Balke.  We  are  of  the 
opinion,  that  there  was  no  error  in  admitting  the  deeds 
in  evidence,  either  upon  the  ground  that  their  introduc- 
tion raised  a  question  of  title,  or  upon  the  ground  that 
the  trustee  in  the  trust  deed  was  without  authority  to 
convey  the  premises  to  appellee. 

Second — Appellant  further  contends  that,  by  the  use  of 
the  words  "any  grantor  in  possession,"  clause  6  contem- 
plates a  case  where  the  grantor  is  in  actual  possession, 
that  is  to  say,  has  an  actual  pedis  possessio;  that  posses- 
sion by  a  tenant  is  not  such  actual  possession  as  is  meant 
by  clause  6;  and  that,  inasmuch  as  the  appellant,  Peters, 
was  in  possession  under  Edward  Muller  before  the  deed 
of  trust  was  made  on  December  20,  1889,  and  continued  in 
such  possession  up  to  the  time  of  the  service  of  the  writ- 
ten notice  upon  him  on  July  22,  1895,  and  as  the  appellee 
never  was  in  possession  at  all,  therefore  the  case  at  bar 
does  not  come  within  the  meaning  of  clause  6  as  above 
quoted.  It  has  always  been  held  by  this  court,  that 
possession  through  a  tenant  is  actual  possession  by  the 
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landlord.  {Lancey  y.  Brock,  110  111.  609;  Mallett  v.  Kaelder, 
141  id.  70).  It  has  also  been  held  by  this  court,  that  the 
party  entitled  to  the  possession  may  bring"  suit,  not  only 
against  the  grantor  who  refuses  to  deliver  up  the  pos- 
sessioo,  but  also  ag-ainst  any  one  who  obtains  possession 
throug-h'or  under  the  grantor  and  refuses  to  yield  it. 
*'The  remedy  of  forcible  detainer  given  by  the  statute  in 
favor  of  a  purchaser  at  a  judicial  sale,  after  the  time  of 
redemption  has  expired,  is  not  restricted  to  the  nominal 
party  against  whom  the  judgment  is  obtained,  but  may 
be  emi^loyed  against  any  one  who,  either  before  or  after 
the  time  of  redemption  has  expired,  obtains  possession 
from  the  defendant  in  the  judgment  or  decree."  (Kratz  v. 
Buck,  svpra;  Jackson  v.  Warren,  32  111.  331).  In  Rice  v.  Brottm, 
77  111.  549,  where  a  sale  was  held  to  have  been  made  by 
a  trustee  under  and  by  virtue  of  the  power  in  a  trust 
deed,  and  where  a  party  was  in  possession  of  the  land 
:l  under  the  maker  of  the  trust  deed,  it  was  held  that  such 

J  party  so  in  possession  under  the  maker  of  the  trust  deed 

was  to  be  considered  as  a  party  to  the  trust  deed  within 

f  the  meaning  of  said  clause  6,  and  that  an  action  of  forci- 

ble detainer  would  lie  against  such  party  by  the  pur- 
chaser at  the  trustee's  sale,  and  that  a  demand  upon  such 
party  Is  sufficient.  We  can  see  no  difference  in  principle 
between  the  case  of  Rice  v.  Broivn,  supra,  and  the  present 
case.  Edward  MuUer  was  the  grantor  in  the  deed,  dated 
December  20,  1889,  and  the  trustee,  Gloeckler,  was  the 
grantor  in  the  deed  dated  May  20,  1895.  The  present 
appellant  was  in  possession  under  the  grantor,  Edward 
MuUer;  and  under  the  doctrine  announced  in  Rice  v.  Broiony 
supra,  there  was  here  a  grantor  in  possession  within  the 
meanini;  of  said  clause  6. 

But  the  appellant  further  contends,  that  he  was  in 
possession  of  the  premises  under  Edward  MuUer  before 
the  deed,  dated  December  20,  1889,  was  executed,  and 
that,  because  of  this  fact,  it  was  necessary  that  appel- 
lant's tenancy  should  be  terminated.     Appellant  con- 
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tends,  that  there  is  no  evidence  in  the  record  showing 
that  his  tenancy  was  ever  terminated;  and  he  asked  for 
an  instruction  to  the  jury  to  that  effect. 

By  the  terms  of  the  deed,  executed  by  Edward  Muller 
on  December  20,  1889,  he  reserved  to  himself  a  life  inter- 
est only  in  the  premises.  When,  therefore,  he  died  on 
May  12, 1895,  his  interest  therein  ended.  The  law  is,  that 
a  tenant  for  life  cannot  make  a  lease  for  a  longer  period 
than  his  own  term,  unless  the  remainder-man  joins;  and 
that,  when  a  person  is  in  possession  under  a  tenant  for 
life,  and  the  latter  dies,  such  sub-tenant  is  a  tenant  by 
sufferance,  or  a  tenant  at  will.  (12  Am.  &  Eng.  Ency.  of 
Law,  p.  669;  Wright  v.  Graves,  80  Ala.  416;  Horsey  v.  Horsey, 
4  Harr.  517).  While  the  evidence  in  this  case  shows  that 
the  appellant  was  a  tenant  under  Edward  Muller,  it  does 
not  show  upon  what  terms  he  was  such  tenant.  The 
nature  of  the  tenancy  is  not  disclosed  by  the  proof.  As 
Edward  Muller,  the  tenant  for  life,  had  no  power  to  make 
a  lease  to  continue  longer  than  his  own  estate,  it  will  be 
presumed,  in  the  absence  of  any  evidence  to  the  contrary, 
that  the  lease,  which  he  made  to  the  appellant,  was  only 
such  a  lease  as  he  was  authorized  to  make.  Consequently, 
at  his  death,  appellant  was  merely  a  tenant  by  suffer- 
ance. He  remained  in  possession  for  some  ten  weeks  after 
the  death  of  Edward  Muller,  and  then  written  demand  for 
immediate  possession  was  made  upon  him  by  appellee. 
Under  the  circumstances  this  written  demand  was  suffi- 
cient. Where  there  is  a  tenancy  at  will,  or  by  sufferance, 
such  a  tenancy  is  terminated  by  a  demand  for  possession 
without  any  notice  to  quit.  {Dunne  v.  Trustees  of  Schools, 
39  111.  578).  It  follow?,  that  it  was  unnecessary  for  the 
appellee  to  do  anything  more  in  the  way  of  terminating 
the  tenancy  of  appellant  than  was  done. 

We  find  no  error  in  the  rulings  of  the  court  below; 
and,  accordingly,  the  judgment  of  the  Appellate  Court, 
affirming  the  judgment  of  the  circuit  court,  is  affirmed. 

Judgment  affirmed. 


Digiti 


zed  by  Google 


816 


HiNKLE  17.  City  of  Mattoon. 


[170  III. 


170  ml 

178    64o| 
1170  •  316 
ifl88  n64 
170      316 
el92  '587 


Benson  C.  Hinkle  et  aL 

V. 

The  City  op  Mattoon. 

Opinion  filed  December  SS^  1807, 

1.  Amendments — affidavit  of  mailing  notices  of  application  for  con- 
firmation of  assessment  may  be  amended  after  Judgment,  An  affidavit  of 
the  mailing  of  notices  of  application  for  confirmation  of  a  special 
assessment  may  be  amended  upon  notice  to  Rarties  interested,  at 
anytime  after  judgment,  so  as  to  show  the  truth  of  what  was  really 
done  in  the  way  of  service,  where  the  bona  fide  rights  of  third  per- 
sons have  not  intervened. 

2<  Same— «7?ieM  repm-t  of  assessment  commissioners  cannot  be  amended, 
A  report  of  special  assessment  commissioners  appointed  to  esti- 
mate the  cost  of  the  improvement,  which  is  signed  by  only  two  of 
the  three  commissioners,  cannot  be  amended  after  judgment,  at 
a  subsequent  term,  upon  the  evidence  of  a  member  of  the  city 
council  that  all  the  commissioners  were  present  and  agreed  on  the 
estimate  and  report. 

3.  EsTOPPKL.— parties  filing  objections  to  con fii-mation  estopped  to  raise 
objections  not  included.  Parties  filing  objections  to  the  confirmation 
of  a  special  assessment  are  estopped  to  afterward  raise  new  and 
different  objections  on  appeal  from  the  judgment  of  confirmation. 

4.  Special  assessments — repoi't  of  assessment  commissioners  must 
be  signed.  The  requirement  of  the  statute  that  commissioners  ap- 
pointed to  estimate  the  cost  of  an  improvement  shall  report  their 
action  in  writing  to  the  city  council,  implies  that  it  must  be  signed 
by  the  persons  making  it,  and  a  report  not  signed  or  authenticated 
in  any  way  by  the  signatures  of  the  commissioners  Is  not  a  com- 
pliance with  the  statute. 

5.  Same — all  commisiiioners  being  present  and  consulting^  majority  may 
agree  on  estimate.  Where  all  the  commissioners  appointed  to  esti- 
mate the  cost  of  an  improvement  are  present  and  consulting,  the 
majority  may  determine  upon  the  estimate  to  be  reported,  and 
their  report,  being  evidence  of  their  action,  should  show  the  pres- 
ence of  all  commissioners,  and  whether  their  action  was  unanimous 
or  otherwise. 

6.  Same — it  is  a  valid  objection^  in  a  direct  pivceeding,  thai  report  of 
cotnmisaioners  was  signed  by  two  mily.  It  is  a  valid  objection,  in  a  di- 
rect proceeding  to  review  a  judgment  confirming  a  special  assess- 
ment, that  the  report  of  the  commissioners  appointed  to  estimate 
the  cost  was  signed  by  two  commissioners  only,  and  did  not  show 
that  the  third  was  present  and  consulting. 
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Writ  of  Error  to  the  County  Court  of  Coles  county; 
the  Hon.  L.  C.  Henley,  Jud^e,  presiding. 

D.  T.  McIntyre,  for  plaintiffs  in  error. 

James  W.  &  Edward  C.  Craig,  (P.  N.  Henley,  City 
Attorney,  of  counsel,)  for  defendant  in  error: 

Where  the  report  of  the  committee  appointed  by  the 
city  council  to  estimate  the  cost  of  the  improvement  is 
signed  by  but  two  of  the  members  of  the  committee,  and 
it  appears  by  the  record  that  the  third  member  of  the 
committee  acted  with  those  who  signed  the  report,  this 
is  sufficient.  Adcock  v.  Chicago,  160  111.  811;  Louk  v.  Woods^ 
15  id.  256;  Moore  v.  Mattoon,  163  id.  622. 

The  affidavit  of  the  commissioners  appointed  to  assess 
the  property  benefited  by  the  improvement,  setting  forth 
the  method  and  manner  in  which  the  notices  were  given 
to  the  persons  entitled  to  notice,  is  a  ''return"  to  process, 
and  amendable,  as  such,  before  as  well  as  after  judgment. 
Starr  &  Curtis'  Stat.  chap.  7,  sec.  4;  Broivn  v.  Joliet,  22  111. 
123;  Einstein  v.  Joliet,  id.  126;  Chicago  y.  Walker,  24  id.  493; 
Brown  v.  Bobertson,  123  id.  631. 

The  finding  of  the  court  that  notices  had  been  sent  to 
the  owners  of  premises  assessed,  as  required  by  law,  is 
conclusive.  Falch  v.  People,  99  111.  140;  Turner  v.  Jenkins^ 
79  id.  231;  Atkinson  v.  Steel  Co.  138  id.  192;  Morgan  y.Corlies, 
81  id.  75;  Walker  v.  AM,  83  id.  231. 

The  county  court  is  a  court  of  limited  but  not  of  in- 
ferior jurisdiction.  When  it  acts  within  the  limits  of  its 
jurisdiction  the  usual  presumptions  are  made  in  support 
of  its  action.  Fropst  v.  Meadows,  13  III.  157;  VonKettler  v. 
Johnson,  57  id.  100;  Eoush  v.  People,  66  id.  178;  Matthews  v. 
Eoff,  113  111.  90;  Barnett  v.  Wolfe,  70  id.  641. 

Where  jurisdiction  is  assumed  by  a  court  possessing 
general  jurisdiction,  it  will  be  presumed  that  all  facts 
necessary  to  vest  jurisdiction  existed.    The  record  itself 
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is  prima  facie  evidence  of  jurisdiction,  and  will  be  pre- 
sumed conclusive  on  appeal,  unless  explicitly  disproved. 
2  Ency.  of  PL  &  Pr.  448;  Striker  v.  Kubusk,  43  111,  App.  159; 
Scott  V.  White,  71  111.  287;  Hannas  v.  Hannas,  110  id.  62;  Bentz 
V.  People,  77  id.  518;  Propst  v.  Meadows,  13  id.  157;  Morgan  v. 
CorlieSy  81  id.  72;  Kenney  v.  Greer,  13  id.  432;  Wells  v.  Mason, 
4  Scam.  84;  Diblee  v.  Davidson,  25 111.486;  Perr^  v.  People,  155 
id.  307. 

Irregularities  in  assessment  proceeding's,  unless  ob- 
jected to  on  the  day  fixed  for  hearing,  cannot  be  raised 
in  the  Supreme  Court.  Rev.  Stat.  chap.  24,  sec.  144;  Stone 
Co,  V.  Kankakee,  128  111.  175;  Hunerberg  v.  Hyde  Park,  130  id. 
156;  Kedzie  v.  Park  Comrs,  114  id.  280;  Gage  v.  Parker,  103 
id.  528;  Andrews  v.  People,  109  id.  504;  Young  v.  People,  155 
id.  247;  Murj)liy  v.  Paris,  119  id.  509;  Burkett  v.  ^ond,  12  id. 
87;  Buckmaster  v.  CbaZ,  id.  74;  Sedgwick  v.  Phillips,  22  id.  183; 
PecA;  V.  Bogges,  1  Scam.  281;  Schlencker  v.  5is&i/,  3  id.  483. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

A  special  assessment  upon  the  lots  and  property  of 
plaintiffs  in  error  for  the  grading,  curbing  and  paving 
with  brick  of  West  First  street,  in  the  city  of  Mattoon, 
was  confirmed  by  the  county  court,  and  the  cause  has 
been  brought  here  by  writ  of  error. 

The  judgment  of  the  county  court  is  questioned  on 
the  ground  that  the  ordinance  for  the  improvement  does 
not  specify  the  nature,  character  and  description  of  such 
improvement.  It  is  not  claimed  that  the  locality  of  the 
improvement  is  not  sufficiently  set  forth,  and  in  other 
respects  the  ordinance  is  a  duplicate  of  the  one  consid- 
ered in  Moore  v.  City  of  Mattoon,  163  111.  622,  where,  although 
the  ordinance  was  not  commended  as  a  model,  it  was 
thought  that  it  was  not  invalid.  That  objection  must 
therefore  be  overruled. 

It  is  also  assigned  for  error  that  the  record  fails  to 
show  that  the  notice  required  by  statute  was  mailed  to 
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the  land  owners  ten  days  before  the  March  term,  1893,  at 
which  the  judjj^ment  of  confirmation  was  entered.  L  W. 
Tremble,  J.  W.  Moore,  Cora  Moore,  George  Gilliland, 
Thomas  Holbrook  and  the  Illinois  Central  Railroad  Com- 
pany, a  part  of  the  plaintiffs  in  error,  appeared  in  the 
county  court  and  filed  objections  to  the  confirmation  of 
the  assessment,  and  hence  the  court  acquired  jurisdic- 
tion of  their  persons  by  their  appearance.  As  to  tlie 
others  who  have  a  rig^ht  to  raise  the  question,  it  appears 
that  the  affidavit  of  mailing  the- notices  as  originally 
filed  did  not  state  the  date  of  mailing.  Afterward,  on 
due  notice  to  plaintiffs  in  error,  an  application  was  made 
to  the  court  for  leave  to  amend  in  that  particular,  and 
the  court,  upon  sufficient  proof,  allowed  an  amendment 
according  to  the  fact.  This  was  at  a  term  subsequent 
to  that  at  which  the  original  judgment  was  entered,  and 
it  is  insisted  that  the  court  had  no  power  to  permit  the 
amendment.  The  mailing  of  notice  is  the  process  pro- 
vided by  the  statute  as  to  owners  whose  names  and  places 
of  residence  are  known,  and  the  affidavit  is  evidence  of 
compliance  with  the  statute  in  that  regard.  It  may  be 
amended  at  any  time  after  judgment  so  as  to  show  the 
truth  as  to  what  was  really  done  in  the  way  of  service, 
upon  due  notice  to  parties  interested,  where  the  rights  of 
third  parties,  acquired  in  good  faith,  have  not  intervened. 
Dunn  V.  Boyers,  43  111.  260;  Barloiv  v.  Standford,  82  id.  298; 
Spellmyer  v.  Gaff,  112  id.  29;  County  of  LaSalle  v.  Milligan, 
143  id.  321;  Tewalt  v.  Irwin,  164  id.  592;  Rev.  Stat.  chap.  7, 
sec.  2. 

There  is  another  error  assigned  which  must  be  sus- 
tained as  to  those  plaintiffs  in  error  who  are  entitled  to 
assign  it,  which  is,  that  only  two  of  the  persons  appointed 
to  estimate  the  cost  of  the  improvement  acted  in  making 
such  estimate  and  reporting  the  same  to  the  city  council. 
{Adcock  V.  City  of  Chicago,  160  111.  611;  Moore  v.  City  of  Mat- 
toon,  supra.)  As  before  stated,  part  of  the  plaintiffs  in 
error  appeared  in  the  county  court  and  filed  objections. 
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but  this  objection  was  not  among  them,  and  having  filed 
specific  objections  they  are  estopped  by  the  judgment  from 
now  urging  new  and  different  ones.  When  they  filed  ob- 
jections they  were  bound  to  include  all  that  they  had  or 
intended  to  raise.  {Neffv,  Smyth,  111  111.  100;  Karnes  v.  Peo- 
ple, 73  id.  274;  Dickey  v.  City  of  Chicago,  164  id.  37.)  There 
was  an  attempt  to  rectify  the  error  as  to  those  plaintiffs 
in  error  who  might  still  raise  the  question,  by  an  amend- 
ment of  the  record  in  the  county  court  at  a  subsequent 
term  of  that  court.  This  was  done  upon  the  testimony  of 
a  member  of  the  city  council,  who  was  one  of  the  com- 
mittee, that  the  entire  committee  was  present  and  agreed 
on  the  estimate  and  report.  There  was  no  claim  or  evi- 
dence that  the  report  was  made  in  writing  by  the  three 
members  of  the  committee.  It  was  signed  by  only  two  of 
them,  and  was  correctly  set  out  in  the  original  petition. 
It  was  the  rule  at  common  law,  that  "where  a  number 
of  persons  were  entrusted  with  powers,  not  of  mere  pri- 
vate confidence  but  in  some  respects  of  a  general  nature, 
and  all  of  them  are  regularly  assembled,  the  majority 
will  conclude  the  minority  and  their  act  will  be  the  act 
of  the  whole."  (Orindley  v.  Barker,  1  Bos.  &  Pull.  236.) 
Under  this  rule,  where  three  viewers  were  appointed  by 
the  county  court  in  a  proceeding  establishing  a  highway, 
it  was  held  that  where  all  were  present  and  consulting 
the  majority  might  decide.  {Laak  v.  Woods,  15  111.  256.) 
The  ninth  clause  of  section  1,  chapter  131,  of  the  Revised 
Statutes,  provides :  "Words  purporting  to  give  a  joint 
authority  to  three  or  more  public  officers  or  other  per- 
sons shall  be  construed  as  giving  such  authority  to  a  ma- 
jority of  such  officers  or  persons."  In  the  case  of  public 
officers  who  constitute  a  corporation  the  rule  goes  fur- 
ther, and  all  need  not  be  present  if  there  is  a  quorum  or 
majority  for  the  transaction  of  business.  {Dennis  v.  Maij- 
nard,  15  111.  477;  Timstees  of  Schools  v.  Allen,  21  id.  120;  Scho- 
field  V.  Watkins,  22  id.  66;  Commissioners  of  Highways  v. 
Baumgarten,  41  id.  254.)    A  committee  appointed  to  make 


Digiti 


zed  by  Google 


he.  '97.]  HiNKLE  V.  City  of  Mattoon,  321 

an  estimate  has  none  of  the  qualities  of  such  a  corpo- 
ration, and  hence  does  not  come  under  the  latter  rule; 
but  when  all  are  present  and  consulting,  a  majority  may 
determine  upon  the  estimate  which  shall  be  reported  as 
that  of  the  committee.  They  are  required  to  report  their 
action  in  writing  to  the  city  council,  and  their  report 
is  the  evidence  of  the  action  taken  by  them  under  their 
appointment.  It  is  argued  that  the  report  need  not  be 
signed;  but  we  think  that  the  requirement  for  a  rei>ort 
in  writing  implies  that  it  must  be  signed  by  those  mak- 
ing it,  and  that  a  paper  not  signed  or  authenticated  in 
any  way  by  the  signatures  of  the  committee  would  not 
be  a  compliance  with  the  statute.  As  the  report  is  the 
evidence  of  what  the  committee  does,  it  should  show  the 
presence  of  all,  and  if  there  is  a  disagreement  or  a  mere 
majority  report,  the  fact  should  be  brought  to  the  notice 
of  the  council,  according  to  the  usual  practice,  by  the 
report,  for  the  action  of  the  council  thereon.  It  is  true 
that  in  some  cases,  where  a  report  has  been  signed  by 
only  two  of  three  persons  authorized  to  act,  it  has  been 
presumed  that  the  third  one  was  present  and  consulting; 
but  we  have  not  applied  such  a  presumption  in  cases  of 
this  kind,  in  a  direct  proceeding  to  review  the  judgment. 

The  attempt  in  this  case  was  really  to  amend  the  rec- 
ords and  proceedings  of  the  city  council  and  to  make  a 
good  petition  out  of  the  defective  one  after  the  judgment. 
If  the  report  was  invalid  when  presented  to  the  city  coun- 
cil, the  county  court  had  no  power  to  hear  evidence  and 
remedy  its  defects,  or  those  of  the  petition,  at  that  time. 
It  was  not  an  attempt  to  make  the  record  truly  state 
what  was  before  the  court  at  the  time  judgment  of  con- 
firmation was  entered,  but  to  make  a  new  record  in  the 
case,  and  this  could  not  be  done.  Ogden  v.  Torvn  of  Lake 
View,  121  111.  422;  SpHnger  v.City  of  Chicago,  159  id.  515. 

The  judgment  of  the  county  court  will  be  affirmed  as 
to  the  lots  and  lands  of  I.  W.  Tremble,  J.  W.  Moore,  Cora 
Moore,  George  Gilliland,  Thomas  Holbrook  and  the  Illi- 
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nois  Central  Railroad  Company,  and  they  will  pay  one- 
half  of  the  costs  in  this  court.  As  to  the  remaining" 
plaintiffs  in  error  the  jndgment  is  reversed  and  the  cause 
remanded,  and  the  defendant  in  error  will  pay  the  re- 
maining half  of  the  costs. 

Judgment  affirmed  in  part. 


Charles  Kaestner  et  al. 

V. 


170    ^22|  The  First  National,  Bank  of  Chicago. 

102a  •5741 

170      822|  Opinioji  filed  December  £S,  1897. 


1.  Appeals  and  errors — Appellate  Court's  ajffirmance  seities  con- 
troverted qiiestions  of  fact.  Whether  a  guaranty  sued  upon  was  writ- 
ten upon  the  note  at  the  time  of  the  endorsement  by  the  party 
sued  as  guarantor  is  a  question  of  fact  conclusively  settled  by  the 
Appellate  Court's  judgment  of  afiQrmance. 

2.  Evidence— *uii  o?j  guaranty  of  note — when  former  note  containing 
similar  guaranty  is  admuisihle.  Where  a  plea  of  want  of  considera- 
tion is  filed  in  a  suit  on  the  guaranty  of  a  note,  a  former  note 
guaranteed  by  the  defendants,  which  was  taken  up  by  the  giving 
of  the  note  containing  the  guaranty  in  suit,  is  admissible  to  show 
consideration  for  the  latter  guaranty. 

3.  Same— when  not  error  to  admit  proof  of  consideration  of  former  note. 
In  a  suit  on  the  guaranty  of  a  note  it  is  not  error  to  admit  proof  of 
the  consideration  of  a  former  note  guaranteed  by  the  defendants 
which  was  taken  up  by  the  note  containing  the  guaranty  in  suit. 

4.  Parties— snrt  on  Joint  guaranty  may  be  brought  against  one  or  all 
Where  a  note  is  guaranteed  by  an  individual  and  a  firm,  an  action 
on  the  guaranty  may  be  brought  against  the  firm  alone,  without 
joining  the  other  guarantor. 

5.  Yariance — what  is  not  a  variance  bet^oeen  allegation  and  proof  of 
guaranty.  Where  an  action  is  brought  against  a  partnership,  as 
guarantor  of  a  note,  the  fact  that  the  proof  shows  that  the  guar- 
anty was  executed  by  the  partnership,  together  with  a  third  person 
not  joined  in  the  suit,  does  not  constitute  a  variance. 

6.  Waiver — defendant  going  to  trial  loithout  objection  tcaives  plaintiffs 
omission  to  Join  issue.  A  defendant  going  to  trial  without  objection 
waives  the  plaintiff's  omission  to  join  formal  issue  on  one  of  the 
defendant's  several  pleas. 
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7.  Instructions— to/icn  instruction  is  properly  refused.  An  instruc- 
tion which  concerns  a  question  of  fact  involved  in  other  instruc- 
tions given  for  both  parties  may  J^e  refused. 

8.  Bills  and  notes — wJiether  guaranty  was  written  on  note  wlien  en- 
doTsed^  or  is  afterward  authorizedi  is  immaterial.  Whether  a  guaranty 
is  written  on  a  note  before  the  guarantor  attached  his  signature, 
or  whether  he  first  signed  his  name  and  then  authorized  the  guar- 
anty to  be  afterward  written  over  his  signature,  is  immaterial. 

Kaestner  v.  First  Nat,  Bank,  68  111.  App.  460,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Abner  Smith,  Judge, 
presiding. 

This  is  an  action  of  assumpsit,  brought  by  the  appel- 
lee against  the  appellants,  composing  the  firm  of  Chas. 
Kaestner  &  Co.,  as  guarantors  upon  a  note  for  $3000.00, 
dated  Chicago,  November  12,  1892,  executed  by  the  Cole- 
man &  Ames  White  Lead  Company,  by  George  J.  Williams, 
its  manager  and  vice-president,  payable  three  months 
after  date  to  the  order  of  Chas.  Kaestner  &  Co.,  with 
interest  at  six  per  cent  per  annum,  at  room  218  First  Na- 
tional Bank.     The  endorsements  upon  this  note  are  as 

follows: 

''Chas.  Kaestner  &  Co. 

''For  value  received  we  do  endorse  and  assign  this  note  to 
First  National  Bank,  Chicago,  111.,  and  do  further  hereby  guar- 
antee the  payment  of  the  same  at  maturity  or  at  any  time 
thereafter,  with  interest  at  seven  per  cent  per  annum  until 
paid,  and  agree  to  pay  all  costs  and  expenses  paid  or  incurred 
in  collecting  the  same.  ^^^^^^  j  ^i^liams, 

Charles  Kaestner  &  Co." 

Upon  the  trial  in  the  court  below,  the  plaintiff  intro- 
duced in  evidence  another  note  for  $3000.00  dated  Chi- 
cago, August  9,  1892,  executed  by  the  said  Coleman  & 
Ames  White  Lead  Company,  payable  three  months  after 
date  to  the  order  of  Chas.  Kaestner  &  Co.  at  room  218 
First  National  Bank;  upon  the  back  of  which  note  were 
the  following  endorsements: 
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'*Chas.  Kaestner  &  Co. 
^ 'For  value  received  guarantee  the  payment  of  the  within 
note  at  maturity,  or  at  any-  time  thereafter,  with  interest  at 
seven  per  cent  per  annum  until  paid;  and  further  agree  to  pay 
all  costs  and  expenses  incurred  in  collecting  the  same,  waiving 
notice,  protest  and  diligence.  ^^^^^  Kaestnee  &  Co." 

The  last  note,  dated  August  9,  1892,  was  taken  up 
with  the  proceeds  of  the  note  here  in  dispute,  dated  No- 
vember 12,  1892.  Appellants,  by  plea  under  oath,  denied 
the  execution  of  the  guaranty  sued  upon.  They  also  filed 
a  plea  of  want  of  consideration,  to  which  no  replication 
was  filed  by  appellee. 

A  verdict  was  rendered  in  favor  of  appellee  for  the 
face  of  the  note  with  six  per  cent  interest  from  its  date, 
and  after  motions  of  the  appellants  for  a  new  trial  and 
in  arrest  of  judgment  were  overruled,  a  judgment  was 
rendered  upon  the  verdict.  This  judgment  has  been  af- 
firmed by  the  Appellate  Court.  The  present  appeal  is 
prosecuted  from  such  judgment  of  affirmance. 

Remy  &  Mann,  for  appellants.  ' 

Orville  Peckham,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

jPzrs^— Counsel  for  appellants  claim,  that  the  question 
of  paramount  importance  in  this  case  was  a  question  of 
fact,  namely:  whether  the  guaranty  sued  upon  was  writ- 
ten on  the  back  of  the  note  at  the  time  Hecht,  one  of  the 
appellants,  wrote  the  firm  name  of  Kaestner  &  Co.  thereon. 
So  far  as  this  question  of  fact  was  concerned,  there  was 
great  conflict  in  the  testimony.  Such  being  the  case,  the 
judgment  of  the  Appellate  Court,  affirming  the  judgment 
of  the  circuit  court,  is  conclusive  as  to  such  question. 

Second — It  is  contended  by  the  appellants,  that  the 
court  below  improperly  admitted  in  evidence  the  note 
dated  August  9, 1892,  and  the  guaranty  endorsed  thereon. 
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A  plea  of  want  of  consideration  was  filed  by  the  appel- 
lants. The  testimony  tends  to  show,  that  the  note,  dated 
August  9,  1892,  was  owned  by  the  American  Exchange 
National  Bank,  and  came  due  about  the  time  the  note 
dated  November  12, 1892,  was  executed.  The  appellants 
were  liable  as  guarantors  upon  the  note  dated  August  9, 
1892.  The  testimony  shows,  that  the  note,  dated  Novem- 
ber 12,  1892,  guaranteed  by  George  J.  Williams  and  Chas. 
Kaestner  &  Co.,  was  negotiated  at  the  First  National 
Bank  of  Chicago  for  the  purpose  of  taking  up  and  paying 
the  note,  dated  August  9,  1892.  Therefore,  the  appel- 
lants received  the  benefit  of  the  note  upon  the  guaranty 
of  which  this  suit  is  brought,  the  money  raised  upon  it 
having  been  applied  to  the  discharge  of  a  previous  in- 
debtedness, upon  which  they  were  liable.  Hence,  the 
introductioji  of  the  note,  dated  August  9,  1892,  in  evi- 
dence tended  to  show,  that  there  was  a  consideration  for 
the  contract,  on  which  the  suit  at  bar  was  brought.  Con- 
sequently, there  was  no  error  in  admitting  in  evidence 
the  note,  dated  August  9,  1892.  Upon  the  cross-examina- 
tion of  Hecht,  one  of  the  appellants,  he  stated  in  answer 
to  a  question  by  plaintiff's  counsel,  that  the  note  dated 
August  9,  1892,  was  given  for  machinery  sold  by  Chas. 
Kaestner  &  Co.  to  the  Coleman  &  Ames  White  Lead  Com- 
pany. It  is  objected  by  the  appellants,  that  the  question 
thus  asked  upon  the  cross-examination  was  improper, 
and  that  the  evidence  called  out  by  it  was  incompetent. 
While  the  consideration  of  the  note,  dated  August  9, 1892, 
was  not  very  material,  at  the  same  time  the  proof  thus 
called  out  on  cross-examination  was  simply  in  explana- 
tion of  the  whole  transaction,  and  could  not  possibly  have 
done  the  appellants  any  harm. 

Third — Appellants  moved  to  strike  out  the  guaranty 
because  of  an  alleged  variance  between  the  note  and  the 
declaration.  This  motion  was  overruled,  and  exception 
was  duly  taken.  The  guaranty,  upon  which  this  suit  is 
brought,  was  signed  by  George  J.  Williams  and  Chas. 
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Kaestner  <fc  Co.  There  were  only  two  parties  who  signed 
the  guaranty,  to-wit:  the  firm  of  Chas.  Kaestner  &  Co., 
who  are  the  appellants  herein,  and  Georg'e  J.  Williams. 
On  a  joint  and  several  promissory  note,  made  by  one  of 
the  members  of  a  firm  in  the  partnership  name,  and  by 
another  person  in  his  individual  character,  a  suit  may  be 
maintained  against  the  members  of  the  firm  without  join- 
ing the  other  maker,  they,  for  this  purpose,  being  consid- 
ered as  being  one  person.  (VanTynev.  Crane,  1  Wend.  524). 
The  variance,  which  is  claimed  to  exist,  consists  in 
the  fact,  that  the  declaration  avers,  that  the  defendants 
"then  and  there  guaranteed,"  etc.,  instead  of  saying"  that 
the  defendants,  together  with  one  Williams,  "then  and  there 
guaranteed,*^  etc.  Although  the  guaranty  was  signed  by 
Williams  and  Kaestner  &  Co.,  this  suit  is  against  Kaest- 
ner &  Co.  alone,  and  not  against  Williams  "syho  was  not 
joined  in  the  suit.  Section  3  of  our  statute  in  relation  to 
joint  rights  and  obligations,  being  chapter  76  of  the  Re- 
vised Statutes,  provides,  that  "all  joint  obligations  and 
covenants  shall  be  taken  and  held  to  be  joint  and  sev- 
eral obligations  and  covenants."  Where  a  note  is  joint 
and  several,  it  is  competent,  under  our  statute,  for  the 
holder  to  resort  to  either  maker  for  payment.  (Marine 
Bank  of  Chicago  v.  Ferry's  Admrs.  40  111.  255).  On  a  joint 
and  several  obligation  executed  by  more  than  two  per- 
sons, one  or  all  may  be  sued.  {Cummings  v.  People,  50  111. 
132).  In  Gage  v.  Mechanic's  Nat.  Bank  of  Chicago,  79  111.  62, 
we  held,  that,  where  the  payees  of  a  promissory  note 
endorsed  on  the  back  of  it,  "For  value  received  we  guar- 
antee the  payment  of  the  within  note  at  maturity,"  they 
become  jointly  and  severally  liable  to  pay  the  note  at 
maturity,  and  that,  in  such  case,  each  of  the  guarantors 
is  bound  to  pay  the  note  according  to  its  tenor  and  effect, 
and  that  the  holder  can  bring  suit  against  either  of  the 
guarantors.  Therefore,  in  the  present  case,  the  appellee 
had  a  right  to  sue  the  firm  of  Kaestner  &  Co.  upon  the 
guaranty  without  joining  in  such  suit  George  J.  Williams, 
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the  other  guarantor.  Inasmuch,  therefore^  as  Kaestner 
&  Co.  were  severally  liable,  independently  of  the  liabil- 
ity of  Williams,  it  was  sufficient  in  the  declaration  to 
make  an  averment,  which  set  up  the  legal  liability  of 
the  appellants  alone.  To  have  set  up  that  they  executed 
the  guaranty  together  with  one  Williams,  instead  of  al- 
leging an'execution  of  it  by  themselves  alone,  would  have 
been  to  set  up  an  immaterial  detail  of  the  contract.  The 
omission  of  any  reference  to  Williams,  as  having  guar- 
anteed the  note  with  the  appellants,  did  not  prejudice 
the  appellants.  We  are,  therefore,  of  the  opinion,  that 
there  was  no  variance  between  the  declaration  and  the 
note  and  guaranty  introduced  in  evidence  in  the  respect 
claimed;  and  that  the  trial  court  committed  no  error  in 
overruling  the  motion  to  strike  out  the  guaranty  because 
of  such  supposed  variance. 

Fourth — Appellants,  at  the  close  of  the  testimony  upon 
the  trial  in  the  court  below,  asked  the  court  to  instruct 
the  jury  to  find  a  verdict  for  the  defendants.  This  the 
court  refused  to  do.  Exception  was  taken  to  such  re- 
fusal, and  the  same  is  here  urged  as  error.  The  ground, 
upon  which  such  refusal  is  claimed  to  have  been  errone- 
ous, is  that  the  appellants  filed  a  plea  of  want  of  con- 
sideration for  the  guaranty;  that  no  replication  was  filed 
to  this  plea;  and  that,  therefore,  the  plea  stood  admit- 
ted on  the  record  and  constituted  an  absolute  defense  tp 
the  action.  This  position  is  not  well  taken,  because  the 
omission  of  the  plaintiff  below  to  join  formal  issue  upon 
the  plea  of  want  of  consideration  by  filing  a  replication 
thereto,  was  waived  when  defendants  went  to  trial  with- 
out objection  upon  this  ground.  The  attention  of  the 
trial  court  was  not  called  to  the  fact,  that  no  replication 
had  been  filed  to  the  plea  in  question.  Where  several 
pleas  are  pleaded,  one  of  which  is  unanswered,  and  the 
parties  go  to  trial  without  any  objection  on  the  part  of 
the  defendant  that  such  plea  remains  unanswered,  the 
objection  will  be  considered  as  waived,  or  the  irregular- 
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ity  will  be  cured  by  the  verdict  of  the  jury.  (Ross  v.  Red- 
dick,  1  Scam.  73;  Shreffler  v.  Nadelhoffer,  133  III.  536;  Strohm 
V.  Hayes,  70  id.  41).  There  was,  therefore,  no  error  in  re- 
fusing to  instruct  for  the  defendants. 

The  appellants  asked  the  court  to  instruct  the  jury, 
that,  unless  they  believed  from  a  preponderance  of  the 
evidence  that,  at  the  time  the  firm  name  of  the  defend- 
ants was  written  upon  the  back  of  the  note  in  dispute, 
.the  stamped  guaranty  was  then  upon  the  note,  they  should 
find  a  verdict  for  the  defendants.  This  instruction  was 
refused,  and  its  refusal  is  claimed  to  have  been  erroneous. 
The  question  whether  the  guaranty  was  upon  the  note 
when  appellants  wrote  their  firm  name  thereon  the  sec- 
ond time,  or  whether  the  guaranty  was  written  over  the 
firm  name  after  it  was  signed,  was  a  question  of  fact 
which  was  involved  in  other  instructions  given  both  for 
the  plaintiff  and  for  the  defendants.  There  was,  there- 
fore, no  error  in  refusing  the  instruction  the  refusal  of 
which  is  complained  of.  For  instance,  one  of  the  instruc- 
tions given  for  the  defendants  was  as  follows:  "The  bur- 
den of  proof  is  upon  the  plaintiff  to  show  by  the  greater 
weight  of  the  testimony  that  the  defendants  executed 
the  guaranty  upon  the  back  of  the  note."  If  they  exe- 
cuted the  guaranty  upon  the  back  of  the  note,  it  was  im- 
material whether  they  signed  the  guaranty  after  it  was 
stamped  upon  the  note,  or  whether  they  signed  their 
firm  name  and  then  authorized  the  guaranty  to  be  after- 
wards written  over  such  name. 

Several  technical  objections  are  made  to  some  of  the 
instructions,  but  we  do  not  regard  them  as  of  sufficient 
importance  for  further  notice.  The  instructions  given 
submitted  the  case  to  the  jury  fairly  and  with  sufficient 
accuracy. 

The  judgments  of  the  Appellate  and  circuit  courts  are 
affirmed.  Judgment  affirmed. 
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Joseph  Dickson,  Receiver,  et  al. 

Opinion  filed  December  £3^  1897. 

1.  Eminent  voMAis—constitution  provides  a  lien  for  protection  of 
property  owners.  Section  2  of  article  13  of  the  constitution,  which 
provides  that  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation,  has  the  effect  of  giving  a 
lien  to  the  property  owner  for  his  protection,  and  secures  to  the 
owner  his  right  to  compensation  until  the  same  has  been  paid. 

2.  Same — rights  of  property  oioners  are  protected  as  against  subsequent 
purchasers.  Where  an  owner  of  property  abutting  upon  a  street  on 
which  a  railroad  is  constructed  has  reduced  his  claim  for  damages 
to  judgment,  his  rights  will  be  protected,  under  section  2  of  article 
13  of  the  constitution,  as  against  subsequent  purchasers  or  mort- 
gagees of  the  railroad  property. 

3.  Limitations  —when  five-year  limitation  coyiceming  actions  for  dam- 
ages to  property  does  not  apply.  Section  15  of  the  Limitation  act,  (Rev. 
Stat.  1874,  p.  675,)  relating  to  the  five-year  limitation  concerning 
actions  for  damages  to  property,  has  no  application  to  a  proceed- 
ing in  equity  to  enforce  against  subsequent  purchasers  and  mort- 
gagees of  a  railroad,  judgments  previously  recovered  by  owners 
of  property  for  damages  caused  by  the  construction  and  operation 
of  the  railroad. 

4.  Judgments  and  decrees — condenmation  judgment  may  be  C7i- 
forced  at  any  time  within  itoenty  years.  The  fact  that  an  ordinary  judg- 
ment ceases  to  be  a  lien  on  land  after  seven  years,  does  not  prevent 
property  owners  who  have  recovered  judgments  against  a  railroad 
for  damages  to  their  property  from  its  construction  upon  the  street 
on  which  their  property  abutted,  from  enforcing  such  judgments, 
at  any  time  within  twenty  years,  by  an  intervening  petition  in  a 
proceeding  in  equity  to  sell  the  railroad  to  pay  claims  of  creditors 
and  for  foreclosure. 

6.  l'STKRK3T— judgments  for  damages  to  private  property  taken  for 
public  use  draw  interest.  Section  3  of  the  act  on  interest  controls 
judgments  for  damages  to  private  property  taken  or  damaged  for 
public  use,  the  same  as  it  does  other  judgments  therein  mentioned. 

6.  Damages — costs  incurred  in  obtaining  judgment  for  damages  to  pri- 
vate property  are  part  of  the  judgment.  Costs  incurred  by  a  property 
owner  in  obtaining  a  judgment  for  damages  to  his  property  taken 
or  damaged  for  public  use  are  a  part  of  the  judgment,  and  must  be 
allowed  as  part  of  the  just  compensation  to  which  he  is  entitled. 

Dickson  v,  Epling^  61  III.  App.  78,  reversed. 
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Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  James  A.  Creigh- 
TON,  Judge,  presiding. 

The  appellants,  Floyd  Epling  and  others,  were  owners 
of  different  lots  abutting  on  a  street  in  the  town  of  Wa- 
verly  on  which  the  tracks  of  the  St.  Louis,  Jersey  ville  and 
Springfield  Railroad  Company  were  constructed.  After 
the  track  was  finished  the  appellants  brought  separate 
actions  at  law  for  the  injury  to  said  lots,  and  on  Jufte20, 
1882,  recovered  judgment  against  the  railroad  company 
for  various  sums.  Executions  were  issued  on  all  of  the 
judgments  and  returned  nulla  bona.  In  1888  the  St.  Louis, 
Alton  and  Springfield  Railroad  Company  acquired  the 
railroad  property,  franchises,  etc.,  of  the  St.  Louis,  Jer- 
seyville  and  Springfield  Railroad  Company,  and  executed 
a  first  mortgage  thereon  to  the  Farmers'  Loan  and  Trust 
Company  and  a  second  mortgage  to  the  Atlantic  Trust 
Company,  both  mortgages  being  to  secure  certain  of  its 
bonds  issued  to  said  trust  companies,  respectively.  In 
October,  1890,  B.  F.  Johnson  and  others  filled  a  bill  in 
chancery  in  the  circuit  court  of  Sangamon  county,  alleg- 
ing said  St.  Louis,  Alton  and  Springfield  Railroad  Com- 
pany was  indebted  to  them  for  work  done  and  material 
furnished,  etc.,  upon  the  road,  and  praying  for  liens  and 
equitable  relief,  etc.  Joseph  Dickson  was  appointed  re- 
ceiver in  the  course  of  proceedings  under  this  bill,  and 
the  railroad  property  placed  in  his  hands  to  be  operated 
and  administered  under  the  order  of  the  court.  The  mort- 
gagees before  named  filed  intervening  petitions  in  the 
cause,  asking  decrees  of  foreclosure  and  sale  of  the  prop- 
erty. The  appellants  also  filed  intervening  petitions,  in 
which  they  allege  their  judgments  have  not  been  paid  and 
are  liens  upon  the  property  in  the  hands  of  the  receiver, 
and  prayed  for  an  order  requiring  the  receiver  to  pay  the 
same,  with  interest  and  costs,  and  that  he  be  restrained 
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from  using  and  operating"  the  railroad  along  and  upon 
said  street  until  such  payment  be  made. 

Upon  a  hearing  the  circuit  court  held  a  lien  existed 
upon  such  property  in  favor  of  the  appellants  for  the 
amount  of  damages  inflicted  upon  their  property,  respec- 
tively, by  the  construction  of  the  road,  and  that  it  was 
superior  and  paramount  to  the  rights  of  subsequent  pur- 
chasers, mortgagees  and  creditors,  and  was  not  defeated 
by  the  Statute  of  Limitations.  To  reverse  this  decree  an 
appeal  was  prosecuted  to  the  Appellate  Court,  where  the 
decree  was  reversed  and  the  cause  remanded,  with  direc- 
tions to  dismiss  appellants'  petitions.  To  reverse  that 
judgment  appellants,  the  intervening  petitioners,  have 
appealed. 

William  L.  Gross,  for  appellants. 

Stevens  &  Lanphier,  Eleneious  Smith,  and  Ed- 
ward S.  Robert,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

As  has  been  seen,  after  the  appellants  obtained  judg- 
ment for  damages  to  their  property  against  the  St.  Louis, 
Jerseyville  and  Springfield  Railroad  Company,  another 
corporation,  the  St.  Louis,  Alton  and  Springfield  Rail- 
road Company,  acquired  the  property  and  franchise  of 
the  first  named  company,  and  executed  two  mortgages, 
one  to  the  Farmers'  Loan  and  Trust  Company  and  an- 
other to  the  Atlantic  Trust  Company,  and  the  question 
presented  by  the  record  is,  whether  appellants  are  en- 
titled to  priority  in  the  payment  of  their  judgments,  as 
against  the  mortgagees,  out  of  the  fund  arising  from  the 
sale  of  the  railroad  property  on  the  foreclosure  of  the 
two  mortgages. 

Section  2  of  article  13  of  the  constitution  provides  that 
private  property  shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation.  Such  compensation, 
when  not  made  by  the  State,  shall  be  ascertained  by  a 
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jury  as  shall  be  prescribed  by  law.  Here  appellants' 
property  was  damaged  by  the  construction  of  the  rail- 
road, within  the  meaning  of  the  constitution,  and  the 
several  lot  owners  abutting  on  the  street  where  the 
railroad  was  constructed  reduced  their  damages  to  judg- 
ment, and  under  the  constitution  their  rights  were  pre- 
served even  as  against  subsequent  purchasers  of  the 
railroad  property.  This  was  settled  in  Penn  Mutual  Life 
Ins.  Co,  V.  Ileissy  141  111.  35.  That  was  a  case  in  its  facts 
quite  similar  to  the  one  here  involved,  and  in  the  discus- 
sion of  the  question  whether  a  claim  for  damages  could 
be  defeated  where  the  railroad  had  passed  into  the  hands 
of  another  railroad  company,  it  is  among  other  things 
said  (p.  62):  "As  we  have  seen,  it  is  not  in  the  power  of 
the  railroad,  by  alienation  or  otherwise,  to  defeat  this 
constitutional  guaranty,  and  the  alienee,  purchaser  or 
successor  will  be  required  to  take  notice  of  the  provisions 
restricting  the  power  to  take  or  damage  private  property 
for  public  use,  and  be  held  to  take  subject  to  the  burthen 
cast  upon  the  railroad  by,  through  or  under  which  the 
interest  is  acquired." 

It  is,  however,  claimed  that  appellants  are  barred  by 
the  Statute  of  Limitations,  section  15  of  which  reads  as 
follows:  "Actions  on  unwritten  contracts,  expressed  or 
implied,  or  on  awards  of  arbitration,  or  to  recover  dam- 
ages for  an  injury  done  to  property,  real  or  personal,  or 
to  recover  the  possession  of  personal  property,  or  dam- 
ages for  the  detention  or  conversion  thereof,  and  all  civil 
actions  not  otherwise  provided  for,  shall  be  commenced 
within  five  years  next  after  the  cause  of  action  accrued." 
(2  Starr  &  Curtis,  p.  1552.) 

If  this  were  an  action  at  law  to  recover  damages  against 
the  railroad  comi)any,  and  more  than  five  years  had  in- 
tervened after  the  damages  had  been  sustained  before 
the  action  was  brought,  the  statute  might  be  relied  upon 
as  a  bar  to  the  action,  as  was  held  in  Chicago  and  EaMern 
Illinois  Railroad  Co,  v.  McAuley,  121  111.  160.     But  here  an 
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action  at  law  to  recover  the  damapfes  was  brought  and 
judgment  rendered  within  five  years  from  the  time  the  rail- 
road was  constructed  and  the  damages  were  sustained. 
This  is  not  an  action  to  recover  damages  for  an  injury 
done  to  property,  within  the  meaning  of  the  Statute  of 
Limitations,  but,  on  the  other  hand,  the  proceeding  is  one 
to  enforce  payment  of  a  judgment  heretofore  rendered  in 
an  action  to  recover  damages  to  property  sustained  by 
the  construction  and  operation  of  a  railroad,  and  the  five 
year  statute  of  limitations  has  no  application  to  a  pro- 
ceeding of  this  character.  It  is  true  that,  under  section  1 
of  the  act  on  judgments,  decrees  and  executions,  in  stn 
ordinary  case  a  judgment  will  cease  to  be  a  lien  on  real 
estate  of  the  person  against  whom  it  may  be  rendered, 
upon  the  expiration  of  seven  years  from  the  date  of  the 
judgment;  but  that  does  not  deprive  appellants  of  the 
right  to  enforce  payment  of  their  judgments,  in  a  proper 
proceeding,  after  the  expiration  of  seven  years.  Sec- 
tion 26  of  the  Limitation  act  provides:  "Judgments  in 
any  court  of  record  in  this  State  may  be  revived  by  scire 
fdcias,  or  an  action  of  debt  may  be  brought  thereon  within 
twenty  years  next  after  the  date  of  such  judgment,  and 
not  after."  Under  this  section  of  the  statute  appellants' 
judgments  were  not  barred  after  seven  years,  but  an  ac- 
tion of  debt  might  be  brought  upon  them  or  they  might 
be  revived  by  scire  facias  at  any  time  within  twenty  years. 
The  fact  that  the  right  of  a  judgment  creditor  to 
enforce  collection  of  a  judgment  by  execution  may  be 
limited  to  seven  years,  and  that  period  having  elapsed  in 
this  case,  does  not,  in  our  opinion,  cut  off  all  equitable 
right  of  appellants,  and  deprive  them  of  all  remedy  Jto 
enforce  tfieir  rights  in  a  proceeding  in  a  court  of  equity 
like  the  one  in  question.  The  lien  relied  upon  here  is  con- 
ferred by  the  constitution  in  language  not  of  doubtful 
meaning.  As  has  been  said,  that  instrument  declares: 
"Private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation."    This  provision 
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of  the  constitution  provides  a  lien  for  the  protection  of 
the  property  owner.     It  confers  security  on  the  property 
owner  to  his  property  until  compensation. has  been  made. 
The  lien  or  right  conferred  on  the  property  owner  does 
not  depend  upon  any  equitable  proceeding  or  whether  an 
execution  may  or  may  not  be  issued,  but  it  rests  upon  a 
principle  engrafted  on  the  organic  law, — that  the  prop- 
erty of  the  private  citizen  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation.     Here  the  ap- 
pellants, as  they  had  the  right  to  do,  had  their  damages 
ascertained  in  the  manner  provided  by  law.    These  dam- 
ages were  reduced  to  judgment,  and  no  reason  is  per- 
ceived why  their  judgments  may  not  be  enforced  at  any 
time  within  twenty  years  from  the  time  when  rendered. 
In  the  enforcement  of  the  lien  upon  the  railroad  prop- 
erty no  execution  was  required  in  the  hands  of  an  officer. 
Appellants,  after  their  damages  had  been  reduced  to 
judgment,  made  an  effort  to  collect  their  judgments  by 
execution;  but  in  this  they  failed,  and  their  executions 
were  returned  no  property  found.    The  St.  Louis,  Jersey- 
ville  and  Springfield  Railroad  Company  continued  to  op- 
erate its  line  of  road  until  May,  1888,  when  the  railroad 
was  sold  under  a  decree  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois,  and  passed 
into  the  hands  of  the  St.  Louis,  Alton  and  Springfield 
Railroad  Company.    This  company  went  into  possession 
of  the  line  of  road  and  continued  to  operate  it,  but  the 
damages  appellants  had  sustained  by  the  construction 
and  operation  of  the  road  were  not  paid;  but  two  years 
after  the  road  had  passed  into  the  hands  of  the  latter 
company,  appellants,  finding  the  line  of  railroad  and  all 
of  the  property  of  the  company  under  the  control  of  a 
court  of  equity  and  about  to  be  sold  for  the  payment  of 
creditors,  intervened,  and,  invoking  the  equitable  powers 
of  the  court,  asserted  the  right  to  the  compensation  guar- 
anteed by  the  constitution.    In  the  intervening  petition 
will  be  found  all  the  averments  required  in  a  scire  facias 
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to  revive  a  judgment,  and  if  it  was  necessary  to  protect 
the  equities  of  appellants,  a  court  of  equity  might,  as  sug- 
gested by  counsel,  regard  the  petition  of  the  intervening 
petitioners  as  in  effect 'an  application  for  an  equitable 
revival  of  their  judgments.  But,  independently  of  that 
view,  we  think,  as  appellants'  judgments  were  not  barred 
by  any  statute  of  .limitations,  they  were  entitled,  when  a 
court  of  equity  had  in  its  hands  the  assets  of  the  railroad 
company  for  distribution,  to  come  in  and  receive  the  com- 
pensation they  were  entitled  to  under  the  constitution. 

The  court,  in  its  decree,  allowed  appellants  a  recov- 
ery for  the  face  of  the  several  judgments  but  refused  to 
allow  interest  on  the  judgments,  and  also  refused  to  al- 
low the  costs  for  which  judgment  was  recovered  on  the 
several  judgments.  Section  3  of  chapter  74  of  the  stat- 
ute (1  Starr  &  Cur.  1359,)  in  force  at  the  date  of  the  ren- 
dition of  the  several  judgments,  provides  that  judgments 
shall  draw  interest  at  the  rate  of  six  per  cent  per  annum 
from  the  date  until  satisfied.  No  exception  is  made  in 
the  statute  where  a  judgment  has  been  rendered  as  com- 
pensation for  lands  taken  or  damaged  for  public  use,  and 
in  the  absence 'of  an  exception  the  statute  which  controls 
judgments  in  other  cases  must  control  here.  Moreover, 
it  has  often  been  held  that  a  final  judgment  for  the  amount 
found  to  be  due  as  just  compensation  will  draw  interest. 
Cook  V.  SoutJi  Park  Comrs,  61  111.  115;  City  of  Chicago  v.  Pal- 
mer, 93  id.  125. 

The  circuit  court  also  held  that  the  costs  for  which 
appellants  obtained  judgment  against  the  railroad  com- 
pany when  they  obtained  their  several  judgments  for  com- 
pensation was  no  part  of  the  just  compensation,  within 
the  meaning  of  the  constitution,  and  no  recovery  could 
be  had  for  such  costs.  Where  private  property  is  taken 
or  damaged  for  public  use,  just  compensation  cannot  be 
made  to  the  property  owner  if  he  is  compelled  to  prose- 
cute in  the  courts  for  his  just  rights  at  his  own  costs. 
The  costs  in  the  present  case  followed  the  several  judg- 


Digiti 


zed  by  Google 


336 


City  of  Charleston  v.  Johnston. 


[170  III 


ments.  They  were  a  part  and  parcel  of  the  judgments, 
and  we  see  no  reason  why  appellants  were  not  entitled 
to  a  decree  for  the  costs  as  well  as  for  the  rest  of  their 
judgments. 

The  judgments  of  the  Appellate  and  circuit  courts  will 
be  reversed  and  the  cause  remanded  to  the  circuit  court, 
with  directions  to  enter  a  decree  in  favor  of  appellants, 
in  conformity  to  the  views  here  expressed. 

Reversed  and  remanded. 

Mr.  Justice  Boggs,  having  passed  upon  this  case  in 
the  Appellate  Court,  took  no  part  in  this  decision. 
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The  City  of  Charleston 

V. 

Isaiah  H.  Johnston  et  al. 

Opinion  filed  December  iPf ,  1897. 

1.  Statutes— art  adopting  another  statute  by  reference  adopts  it  as 
it  then  existed.  An  act  adoptinf^,  by  reference,  the  whole  or  part  of 
another  act  adopts  such  act  as  it  then  existed,  and  does  not  Include 
subsequent  additions  or  modifications  of  the  act  so  adopted,  in  the 
absence  of  expressed  or  strongly  implied  intent. 

2.  Special  assessments— act  of  June  17 y  189S,  is  not  an  independent 
act.  The  act  on  special  assessments  approved  June  17,  1893,  (Laws 
of  1893,  p.  78,)  is  not  an  independent  act,  but  must  be  regarded  as 
an  amendment  of  the  special  assessment  acts  of  1887  and  of  1891, 
(Laws  of  1887,  p.  104;  Laws  of  1891,  p.  81,)  amending  article  9  of  the 
City  and  Village  act.     (Rev.  Stat.  1874,  p.  232.) 

3.  Drainage— adoption  of  article  9  of  City  and  Village  act  by  Drain- 
age  act  of  1885  does  not  include  amendments.  The  adoption  of  the  pro- 
visions of  article  9  of  the  City  and  Village  act  by  section  3  of  the 
Drainage  act  of  1885,  (Laws  of  1885,  p.  60,)  includes  only  such  pro- 
visions of  that  article  as  then  existed,  and  does  not  include  the 
subsequent  amendments  of  that  article  by  the  special  assessment 
acts  of  1887,  1891  and  1893. 

4.  Same — assessment  for  drainage  improvement  constructed  under  ojci 
of  1886  cannot  be  divided  into  installments.  A  special  assessment  levied 
to  pay  for  a  system  of  drainage  constructed  by  a  city  under  the 
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provisions  of  the  Drainage  act  of  1885  (Laws  of  1885,  p.  60,)  cannot 
legally  be  divided  into  Installments  nor  paid  by  the  issue  of  bonds. 

5.  Same — amendments  of  City  and  Village  act  do  not  affect  drainage 
assessments.  The  amendments  of  article  9  of  the  City  and  Village 
act  do  not  affect  the  manner  of  levying  and  collecting  drainage 
assessments  for  improvements  constructed  under  the  Drainage  act 
of  1885,  and  the  same  proceedings  may  be  had  as  were  provided  for 
in  such  article  at  the  time  it  was  adopted  by  the  Drainage  act. 

6.  Same — toord  **drain,**  vMd  in  Drainage  art  of  1885 y  authorizes  the 
building  of  seuxrs.  The  provisions  of  the  Drainage  act  of  1885,  which 
authorizes  the  construction  of  drains,  ditches,  levees  and  dykes, 
are  broad  enough  to  include  the  construction  of  sewers  also. 

Appeal  from  the  County  Court  of  Coles  county;  the 
Hon.  S.  S.  Anderson,  Judge,  presiding-. 

The  city  council  of  the  city  of  Charleston  having* 
passed  an  ordinance  establishing  a  drainage  district  and 
providing  for  the  construction  of  a  drain  therein,  as  pro- 
vided in  the  said  ordinance,  a  petition  was  filed  in  the 
county  court  of  Coles  county  praying  for  the  assessment 
of  the  cost  of  the  improvement,  as  provided  by  law,  upon 
the  property  benefited  thereby.  Commissioners  were  ap- 
pointed and  an  assessment  roll  returned  to  the  court,  to 
which  numerous  objections  were  filed  by  property  own- 
ers. Upon  a  hearing  by  the  court  the  objection  that  the 
ordinance  was  invalid  because  it  provided  for  the  divi- 
sion of  the  assessment  into  ten  installments,  and  author- 
ized the  issue  of  bonds  in  anticipation  of  the  payment 
thereof,  was  sustained  and  the  petition  dismissed.  The 
other  objections  were  overruled.  Prom  the  order  of  dis- 
missal the  city  of  Charleston  prosecutes  this  appeal. 

Section  1  of  the  ordinance  ordains  that  certain  terri- 
tory therein  described,  lying  within  the  corporate  limits 
of  the  city,  shall  be  improved  by  a  system  of  drains,  as 
thereinafter  provided.  Section  13  provides  that  "the  pay- 
ment of  the  special  assessment  for  this  local  improve- 
ment shall  be  divided  into  ten  installments."  Section  14 
authorizes  the  corporate  authorities  to  issue  bonds  in 
payment  of  the  installments. 
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W.  E.  Adams,  H.  A.  Neal,  and  F.  K.  Dunn,  for  ap- 
pellant. 

J.  H.  Marshall,  and  J.  P.  Hughes,  for  appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  principal  question  presented  for  our  decision  is, 
had  the  municipal  authorities  of  the  city  power  to  pass 
these  sections  13  and  14  of  the  ordinance,  so  dividing*  the 
assessment  into  ten  installments  and  providing  for  the 
issuing  of  bonds  to  pay  the  same?  The  ordinance  was 
passed  under  the  act  of  the  legislature  in  force  July  1, 
1885,  which  authorized  the  corporate  authorities  of  cities 
and  villages  to  construct,  maintain  and  keep  in  repair 
drains,  ditches,  levees,  dykes  and  pumping  houses,  for 
drainage  purposes,  by  special  assessment  upon  the  prop- 
erty benefited  thereby.  Section  3  of  that  act  is  as  follows: 
"All  proceedings  for  the  making  of  the  improvement  in 
this  act  mentioned,  and  for  the  maintenance  and  repair 
thereof,  and  for  the  levy  and  collection  of  the  special 
assessments  to  defray  the  cost  of  the  same,  shall  be  in 
accordance  with  the  provisions  of  article  9  of  the  gen- 
eral act  for  the  incorporation  of  cities  and  villages,  ap- 
proved April  10,  1872." 

It  is  admitted  that  article  9  of  the  act  mentioned  as 
in  force  at  the  passage  of  the  law  in  1885  made  no  pro- 
vision for  or  in  any  manner  authorized  the  division  of 
special  assessments  into  installments  or  authorized  the 
issue  of  bonds  to  pay  such  assessments.  It  was  not  until 
the  amendnient  to  the  act  of  1872,  passed  April  29,  1887, 
that  special  assessments  could  be  so  divided.  We  held 
in  Culver  v.  People,  161  111.  89,  that  by  section  3  of  the  act 
passed  May  2, 1873,  authorizing  the  improvement  of  parks 
and  boulevards  by  special  assessment,  which  provided 
that  the  proceedings  to  levy  and  collect  assessments 
should  in  all  things  conform  to  the  provisions  of  this 
same  article  9,  the  language  of  which  is  not  materially 
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different  from  that  above  quoted  of  the  act  of  1895,  the 
legislature  intended  to  adopt  only  the  provisions  of  said 
article  9  as  it  existed  in  1873,  when  the  Park  and  Boule- 

•  vard  act  was  adopted,  and  not  as  it  mig^ht  be  thereafter 
chang-ed,  and  therefore  the  corporate  authorities  of  West 
Chicago  had  no  power,  by  ordinance  passed  March  28, 
1893,  under  the  act  of  May  2, 1873,  to  provide  for  the  col- 
lection of  an  assessment  for  the  improvement  of  a  boule- 
vard, in  installments.    The  decision  in  that  case  is  based 

*  upon  the  rule  that  "an  act  which  adopts  by  reference  the 
whole  or  a  part  of  another  statute,  means  the  law  as  ex- 
isting at  the  time  of  the  adoption,  and  does  not  include 
subsequent  additions  or  modifications  of  the  statute  so 
adopted,  unless  it  does  so  by  expressed  or  strongly  im- 
plied intent,'*  as  laid  down  by  Endlich  on  Interpretation 
of  Statutes.  (See,  also,  other  authorities  cited  in  that 
opinion.) 

If  authority  for  the  passage  of  sections  13  and  14  of 
this  ordinance  depends  upon  any  amendment  to  article  9 
passed  since  the  act  of  1885,  the  Culver  case  is  decisive 
against  the  validity  of  those  sections.  This  we  do  not 
understand  counsel  for  appellant  to  gainsay.  But  they 
insist  that  the  power  exercised  in  the  passage  of  those 
sections  is  expressly  given  by  the  act  of  June  17,  1893, 
which  they  say  is  not  an  amendment  to  article  9,  "but  is 
an  independent  act,  covering  all  cases  of  special  assess- 
ment authorized  by  any  law  of  this  State."  If  the  act  of 
1898  had  purported,  by  its  title  or  its  language,  to  be  an 
amendment  to  the  amendments  of  1887  and  1891,  there 
could  have  been  no  room  for  this  contention.  We  held, 
however,  in  English  v.  City  of  Danville^  150  111.  92,  that  while 
the  act  did  not  on  its  face  profess  to  amend  article  9  or 
any  section  thereof,  but  on  its  face  appears  to  be  an  in- 
dependent act,  yet  from  a  consideration  of  its  terms  and 
provisions  it  should  be  regarded  as  an  amendment  to  the 
act  of  1887  as  amended  by  the  act  of  1891,  and  we  said 
(p.  95):    "It  relates  to  the  same  subject  matter,  and,  in 
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effect,  changes  the  sections  of  the  act  of  1887  relating* 
to  the  collection  of  special  assessments  in  installments, 
providing  for  seven  installments  "where  the  old  act  only 
provided  for  five,  and  it  contains  a  provision  for  the  issue 
of  bonds  to  supersede  the  issue  of  vouchers  provided  for 
under  the  old  act.  The  mere  fact  that  the  act  does  not, 
in  its  title,  profess  to  amend  article  9  is  unimportant. 
If  the  later  act  made  a  change  in  the  mode  of  procedure, 
the  later  act  may  be  regarded  as  an  amendment  to  the 
other."  On  the  authority  of  this  case  it  was  recently 
held  in  Latham  v.  Village  of  Wilmette,  168  111.  153,  that  the 
act  of  1893  was  but  an  amendment  to  that  of  1891,  and 
that  the  two  statutes  should  be  construed  together. 

But  aside  from  these  decisions,  if  the  rule  above  quoted 
from  Endlich  on  Interpretation  of  Statutes  be  adhered  to 
and  applied  to  this  case,  it  seems  clear  that  the  statute 
of  1893  does  so  change  that  of  1872  as  to  provide  an  en- 
tirely different  method  of  collecting  special  assessments 
from  that  authorized  by  the  old  act.  Under  it  assess- 
ments could  only  be  collected  as  a  whole,  and  not  in  parts, 
and  no  bonds  could  be  issued  in  payment  of  the  assess- 
ment, whereas  it  is  now  lawful  for  corporate  authorities 
to  divide  the  assessment  into  payments  or  installments 
to  bear  interest,  and  also  to  issue  bonds.  It  cannot  be 
said  that  these  subsequent  additions  or  modifications  of 
the  act  as  adopted  April  10,  1872,  were  included  in  the 
adoption  of  section  3  of  the  statute  of  1885,  under  the 
ruling  of  the  Culver  case.  Article  9,  as  adopted  April  10, 
1872,  still  authorizes  the  same  proceedings  for  the  levy 
and  collection  of  the  special  assessment  to  defray  the 
costs  of  an  improvement  under  the  act  of  1885  as  might 
be  had  under  said  article  9  as  it  stood  at  the  time  of  the 
adoption  of  the  latter  act.  The  question  here  is,  shall 
those  provisions  be  followed,  or  can  the  municipal  au- 
thorities elect  to  adopt  the  mode  authorized  by  the  act  of 
1893?  In  other  words,  does  the  language  of  section  3  of 
the  act  of  1885  adopt  these  subsequent  additional  meth- 
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ods,  so  as  to  give  the  municipal  authorities  the  discretion 
of  adopting  one  or  the  other  of  the  methods?  Culver  v. 
People,  supra,  is  conclusive  that  it  does  not. 

It  is  also  contended  by  appellees,  that  even  if  the 
assessment  could  be  lawfully  divided  into  installments, 
not  more  than  seven  could  be  legally  made.  The  act  of 
1893  authorizes  the  division  of  an  assessment  for  build- 
ing sewers  into  not  to  exceed  ten  installments.  But  it  is 
contended  this  ordinance  does  not  provide  for  building  a 
sewer;  also  that  the  act  of  1895  does  not  authorize  the 
construction  of  sewers.  It  is  true  that  sewers  are  not 
expressly  mentioned,  either  in  the  title  or  body  of  that 
act;  but  the  meaning  of  the  word  "drain"  is  broad  enough 
to  include  sewers,  and,  in  numerous  proceedings  under 
that  statute,  some  of  which  have  come  before  us  for  re- 
view, has  been  so  construed  and  acted  upon.  {Village  of 
Hyde  Park  v.  Spencer,  118  111.  446;  Pearce  v.  Village  of  Hyde 
Park,  126  id.  287;  Rich  v.  City  of  Chicago,  152  id.  18.)  We 
entertain  no  doubt  that  the  statute  authorizes  the  con- 
struction of  drains,  to  be  used  as  sewers,  by  a  proper 
ordinance,  and  we  are  inclined  to  the  opinion  that  the 
ordinance  in  question  may  properly  be  construed  as  one 
providing  for  the  construction  of  sewers,  although  it  is 
not  altogether  clear  in  that  regard. 

The  discussion  of  objections  filed  to  the  confirmation 
of  the  assessment,  other  than  those  considered,  is  aside  - 
from  the  record.  As  above  stated,  they  were  each  over- 
ruled by  the  county  court.  No  exception  was  taken  to 
that  ruling,  neither  are  cross-errors  here  assigned.  The 
court's  decision  upon  these  objections  is  not,  therefore, 
before  us  for  review,  for  the  reason  above  stated. 
•  The  principal  objection  was  properly  sustained,  and 
the  judgment  of  the  county  court  will  accordingly  be  af- 

Judgment  affirmed. 
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Daniel  F.  Rice 

V. 

Anthony  Silverston. 

Opinion  filed  December  S2,  1S97. 

Fraud — xrhen  conveyance  will  he  set  aside  for  fraud,  A  deed  to  a 
farm  exchanged  for  worthless  notes  and  a  deed  of  trust  upon  prop- 
erty to  which  the  maker  thereof  had  no  title  will  be  set  aside  in 
equity,  where  it  appears  that  the  land  given  in  exchange  was  sit- 
uated In  another  State,  and  that  the  grantee  in  the  deed  to  the 
farm  had  caused  the  notes  and  trust  deed  to  be  executed  by  parties 
who  had  no  interest  In  the  land,  to  aid  in  his  fraudulent  scheme, 
and  that  by  artifice  and  deceit  he  induced  the  grantor  to  rely  upon 
his  representations  and  upon  the  papers  purporting  to  convey  title. 

Appeal  from  the  Circuit  Court  of  Jefferson  county; 
the  Hon.  E.  D.  Youngblood,  Judge,  presiding. 

C.  H.  Patton,  and  Sim  T.  Price,  for  appellant. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellant,  Daniel  F,  Rice,  filed  his  bill  in  the  circuit 
court  of  Jefferson  county  to  enjoin  appellees,  Anthony 
Silverston  and  Emily,  his  wife,  from  conveying  or  en- 
cumbering certain  lands,  containing  about  four  hundred 
and  fifteen  acres,  situated  in  said  county,  which  had  been 
by  deed  conveyed  by  appellant  to  said  Emily,  and  to  set 
aside  said  deed  because  of  the  alleged  fraud  of  said  An- 
thony in  procuring  the  same.  Said  deed  had  been  filed 
for  record  in  the  recorder's  office,  and  the  recorder  was 
also  made  a  party  defendant,  to  enjoin  him  from  filing  or 
recording  any  deed  or  mortgage  of  said  lands  of  said  Sil- 
verstons,  or  either  of  them.  A  temporary  injunction  was 
granted,  but  upon  the  final  hearing,  upon  the  amended 
bill,  answer  and  replication,  depositions  and  oral  and 
documentary  evidence,  the  injunction  was  dissolved  and 
the  bill  dismissed.  This  appeal  was  then  taken  by  Rice, 
the  complainant,  and  the  injunction  continued  in  force 
until  the  further  order  of  the  court. 
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The  only  question  is,  whether  or  not  Anthony  Silvers- 
ton  obtained  said  deed  to  his  wife,  Emily,  from  Rice  by 
fraud  and  deceit,  'The  deed  was  made  to  said  Emily  at 
the  instance  of  said  Anthony,  without  any  participation 
by  her  in  the  transaction,  and,  so  far  as  the  record  dis- 
closes, for  purposes  of  his  own  convenience.  The  farm 
in  question  was  situated  near  Mt.  Vernon,  in  said  county, 
and  was  worth  about  $9000.  The  evidence  tended  to 
prove  that  Rice,  being*  desirous  of  selling  the  farm,  pro- 
posed to  one  Wirt,  a  real  estate  agent  in  Mt.  Vernon,  to 
pay  him  all  over  $8500  which  he,  Wirt,  could  obtain  for 
the  property  on  a  sale.  Wirt  saw  an  advertisement  in  a 
St.  Louis  paper  of  some  notes,  secured  by  deed  of  trust, 
for  sale  or  exchange  for  real  estate,  and  through  corre- 
spondence the  owner,  who  proved  to  be  the  appellee  An- 
thony Silverston,  came  to  Mt.  Vernon  to  negotiate  with 
Rice  for  an  exchange  of  the  notes  and  deed  of  trust  for 
the  latter's  farm.  Rice  afterward  also  met  Silverston 
in  St.  Louis,  and  negotiations  were  had  at  both  places, 
which  resulted  in  an  option  agreement,  signed  by  the 
parties,  and  later  the  exchange  of  the  notes  and  deed 
of  trust  for  the  farm,  as  proposed.  The  notes  and  deed 
of  trust  were  worthless,  and  the  evidence  was  sufficient 
to  show  that  Silverston  knew  that  fact,  and  was  a  party 
to  a  fraudulent  scheme,  concocted  by  himself  and  others, 
for  the  issue  of  these  notes  and  deed  of  trust  by  a  ficti- 
tious or  irresponsible  person  upon  1280  acres  of  land  in 
Clay  county,  Kentucky,  which  was  of  but  little  value  and 
to  which  the  maker  of  the  deed  of  trust  had  no  title. 
Rice  became  the  victim  of  this  fraudulent  scheme. 

This  tract  of  1280  acres  was  a  part  of  a  large  grant  of 
50,000  acres,  which  grant  was  made  by  the  Governor  of 
Virginia  to  Benjamin  Wyncoop  in  1786.  It  appears  that 
in  1856 Benjamin  Wyncooj),  Jr.,  made  a  deed  of  the  50,000 
acres  to  one  Carroll,  and  that  that  title,  by  mesne  convey- 
ances, went  to  Lewis  Wheelock  in  1893,  who  exchanged 
the  1280  acres  of  the  tract  with  Silverston  for  the  equity 
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of  redemption,  of  merely  nominal  value,  in  certain  real 
estate  in  St.  Louis.  The  Wyncoop  title  to  the  50,000 
acres  had  been  wholly  extinguished  in  1840  by  convey- 
ances to  Walker  and  others,  so  that  the  deed  of  Benja- 
min Wyncoop,  Jr.,  to  Carroll,  in  1856,  and  from  which 
Wheelock  traced  his  title,  conveyed  nothing*.  By  arrange- 
ment between  Wheelock  and  Silverston,  Wheelock's  title 
to  the  1280  acres,  which  was  of  no  value,  was  conveyed 
to  McKee,  who  was  in  business  with  Silverston,  for  the 
expressed  consideration  of  $18,000,  and  Silverston  con- 
veyed in  exchange  his  title,  of  little  or  no  value,  to  the 
St.  Louis  lots  to  Maggie  Raleigh,  Wheelock's  employee, 
at  Wheelock's  request,  for  the  expressed  consideration  of 
$24,000,  Miss  Raleigh  giving  back  a  mortgage  of  $5000, 
which  Wheelock  testified  made  the  difference.  Silverston 
then  procured  McKee  to  convey  the  1280  acres  by  deed  of 
general  warranty,  dated  October  23,  1895,  to  John  Poster, 
for  the  expressed  consideration  of  $19,200,  and  Poster 
gave  back  the  note  of  $8900  and  the  three  interest  notes 
of  $534  each,  and  the  deed  of  trust  on  the  1280  acres  se- 
curing the  same,  which  being  transferred  to  Silverston, 
were  by  him  exchanged  for  appellant's  farm.  The  evi- 
dence shows  that  Maggie  Raleigh,  McKee  and  Poster  were 
mere  dummies,  employed,  respectively,  by  Wheelock  and 
Silverston  in  the  transaction  between  themselves,  and 
the  purpose  of  Silverston  was  to  create  promissory  notes 
aggregating  upwards  of  $10,000,  secured  by  deed  of  trust 
on  said  real  estate,  appearing  from  the  face  of  the  papers 
to  be  worth  nearly  double  that  amount,  when  in  fact  said 
notes  were  of  no  value  whatever. 

Silverston  presented  to  Rice,  during  the  negotiations, 
a  purported  abstract  of  title  of  the  Kentucky  lands, 
which  appeared  to  have  been  certified  to  by  "George  & 
Locke,  Investigators  of  Land  Titles,"  at  Louisville,  Ky., 
in  1895,  showing  on  its  face  a  good  title  to  the  1280  acres 
in  Foster  when  he  made  the  deed  of  trust.  This  abstract, 
while  tracing  title  through  the  Wyncoop  grant,  failed 
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to  show  the  conveyances  to  Walker  and  others  in  1840, 
and  a  deed  prior  thereto  for  a  part  of  the  tract,  which 
conveyances,  as  before  stated,  entirely  extinguished  the 
Wyncoop  title,  which  title  it  is  pretended  passed,  by 
successive  conveyances  as  to  the  1280  acres,  to  Foster. 
The  evidence  showed  that  there  were  no  such  persons  or 
firm  as  "George  &  Locke"  engaged  in  the  business  of  in- 
vestigating laad  titles  at  Louisville  in  1895;  that  the  pur- 
ported certificate  was  a  forgery,  and  the  names  thereto 
were  fictitious  and  the  abstract  a  fraudulent  contrivance, 
either  gotten  up  at  the  instance  of  Silverston,  or  used  by 
him  with  knowledge  of  its  fraudulent  character,  to  im- 
pose upon  the  purchaser  of  the  notes  and  deed  of  trust. 
The  evidence  also  tended  to  show  that  the  plat  of  the 
Wyncoop  grant  of  land  attached  to  the  abstract,  so  far 
as  it  appeared  to  have  been  divided  into  separate  lots 
and  tracts,  was  fictitious.  No  effort  was  made  by  the 
defendant  to  prove  the  certificate  of  "George  &  Locke" 
was  genuine,  or  that  the  notes  and  deed  of  trust  had  any 
actual  value,  but  the  defense  is  that  the  doctrine  of  caveat 
emptor  applies;  that  Silverston  had  no  knowledge  of  the 
value  of  the  1280  acres  of  land  or  of  the  condition  of  the 
title  to  it,  and  so  told  Rice,  and  advised  him  to  go  to 
Kentucky  and  look  at  the  land  for  himself,  and  that  he 
made  no  false  or  fraudulent  representations  to  Rice  to 
bring  about  the  trade. 

This  defense  cannot  prevail.  The  lands  were  in  a 
distant  State,  and  while  the  evidence  does  not  show  that 
Silverston  did  anything  to  prevent  Rice  from  going  there 
and  looking  at  the  lands  before  making  the  trade,  but 
apparently  encouraged  Rice  to  make  the  trip,  still,  when 
the  parties  were  negotiating  in  St.  Louis,  Silverston  pro- 
duced one  Severs,  who,  Silverston  claimed,  held  the  notes 
and  deed  of  trust  as  collateral  security  for  a  loan  and  who 
claimed  to  be  familiar  with  the  lands,  and  who  stated  to 
Rice,  in  the  presence  of  Silverston,  that  they  were  worth 
$20  per  acre,  Silverston  insisting  at  the  same  time  that 
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they  were  worth  $25  per  acre.  The  evidence  also  t^nds 
strongly  to  show  that,  as  an  inducement  to  Rice  to  make 
the  exchange,  he  told  Rice  in  Mt.  Vernon  that  he  would 
guarantee  that  the  title  was  good.  But  be  that  as  it  may, 
we  are  satisfied  from  the  proof  that  the  deed  to  the  farm 
was  obtained  by  Silverston  by  the  use  of  artifice,  deceit 
and  fraud.  While  pretending  that  he  wished  Rice  to 
examine  the  land  for  himself  and  rely  upon  his  own  judg- 
ment, he  succeeded,  by  indirection,  in  making  Rice  be- 
lieve that  such  an  investigation  would  not  be  necessary. 
While  appearing  reluctant  to  give  Rice  $500  in  addition 
to  the  notes  for  the  farm,  as  Rice  demanded,  he  gave 
Wirt,  whom  he  recognized  as  Rice's  agent,  his  note  for 
$500  to  induce  Rice  to  agree  to  allow  him  to  redeem  said 
notes  within  one  year.  As  might  be  supposed,  Rice  was 
willing  to  allow  such  redemption,  and  it  is  apparent  that 
Silverston's  purpose  was  to  create  in  the  mind  of  Rice 
the  belief  that  these  fraudulent  papers  were  of  such  value 
that  he  would  not  exchange  them  for  the  farm  unless  it 
was  a  part  of  the  contract  that  he  could  have  a  year  to 
redeem  them.  Many  other  facts  and  circumstances  were 
shown,  not  necessary  to  be  set  out  here,  tending  to  prove 
fraud  on  the  part  of  Silverston.  Silverston  did  not  pro- 
4uce,  and  apparently  made  no  effort  to  produce,  McKee, 
Foster,  Severs,  or  any  of  the  parties  to  the  scheme  which 
resulted  in  the  creation  of  the  notes  and  deed  of  trust, 
and  Foster  could  not,  after  diligent  search  on  behalf  of 
Rice,  be  found. 

While  it  is  true  that  prudence  on  the  part  of  Rice 
would,  under  ordinary  circumstances,  have  required  him 
to  examine  the  lands  or  otherwise  to  have  satisfied  him- 
self of  their  value,  and  to  have  ascertained  the  state  of 
the  title,  still,  in  view  of  the  fact  that  the  lands  were  in 
another  State  remote  from  where  he  lived,  and  in  view 
of  the  artifice  and  deceit  resorted  to  by  Silverston  to  in- 
duce Rice  to  rely  upon  his  representations  and  upon  the 
face  of  the  papers  and  in  presenting  to  him  a  fictitious 
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abstract  of  title,  he  should  not  be  denied  relief  in  this 
case  on  the  grounds  urged.  While  the  conduct  of  Rice 
in  the  transaction  may  not  have  been  altogether  ingenu- 
ous, still  we  do  not  find  in  the  record  suflacient  evidence 
that  he  was  himself  in  such  fault  as  to  preclude  him  from 
relief.  He  doubtless  thought  he  was  making  a  contract 
very  advantageous  to  himself,  and  was  anxious  to  close 
it  without  unnecessary  delay  or  opportunity  for  inter- 
ference from  others;  but  it  is  clear  that  it  was  a  part  of 
the  scheme  of  Silverston  to  make  Rice  anxious  to  close 
the  deal,  and  there  is  no  principle  of  equity  which  we  are 
aware  of,  which  Silverston  can  invoke,  under  the  facts 
in  this  case,  to  deny  to  Rice  the  relief  which  he  seeks. 

The  decree  of  the  circuit  court  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  as 

prayed  in  complainant's  bill. 

Reversed  and  remanded. 


Emanuel.  Pfeiffer  et  al. 


V, 


The  People  ex  rel,  George  McCormick,  County  Collector. 
Opinion  filed  December  S2^  1897, 

1.  Special  taxation — operation  of  amendment  of  1895  to  section  17 
of  article  9  of  City  and  Village  act.  The  amendment  of  1895  to  section 
17  of  article  9  of  the  City  and  Villagfe  act  (Laws  of  1895,  p.  100,) 
merely  limits  the  amount  of  special  taxes  against  contiguous  prop- 
erty to  the  amount  they  will  be  benefited  by  the  improvement,  and 
leaves  that  question  to  the  determination  of  the  court. 

2.  Same — amendment  of  1895  does  not  abolish  all  distinction  beticeen 
special  taxation  and  special  assessments.  The  amendment  of  1895  to 
section  17  of  article  9  of  the  City  and  Village  act  does  not  abolish 
all  distinction  between  special  taxation  and  special  assessments, 
but  takes  from  the  city  council  the  power  to  conclusively  deter- 
mine for  itself  the  question  of  benefits. 

3.  Same — special  taxation  ordinance  is  still  prima  facie  sufficient  to  sup- 
port the  judgment,   A  special  taxation  ordinance,  and  the  assessment 
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roll  thereunder,  B,re  prima  facie  sufficient  to  support  a  judgment  of 
confirmation  entered  by  default,  though  no  reference  to  the  ques- 
tion of  benefits  is  made  in  the  ordinance. 

4.  S  AME— o6/ec/Mm  that  property  is  taxed  more  than  ben/efited  should  he 
ma^e  at  confinnation.  An  objection  that  property  is  specially  taxed 
more  than  it  is  benefited  must  be  made  at  the  time  of  application 
for  judgment  of  confirmation,  and  comes  too  late  on  application 
for  judgment  of  sale  for  the  delinquent  tax. 

5.  Same— tc/icn  judginent  confirming  a  special  tax  wiU  he  sustained. 
Where  a  special  taxation  ordinance,  and  the  proceedings  there- 
under, conform  to  the  law  as  it  stood  prior  to  the  amendment  of 
1895  to  section  17  of  article  9  of  the  City  and  Village  act,  and  judg- 
ment has  been  rendered  confirming  the  tax,  the  judgment  wUl  be 
conclusive,  in  a  collateral  proceeding,  that  the  property  was  not 
taxed  in  excess  of  the  benefits  derived  from  the  improvement. 

6.  Same— e^eci  where  tax  is  levied  against  lots  Jointly,  instead  of  sev- 
erally. The  fact  that  a  special  tax  is  levied  against  two  lots,  owned 
by  the  same  party,  jointly,  instead  of  severally,  will  not  invali- 
date the  tax  in  a  collateral  proceeding,  as  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  some  good  reason 
existed  for  listing  them  together.  {Howe  v.  People,  86  111.  288,  and 
Louisville  and  Nashville  Bailroad  Co,  v.  City  of  East  St  Louis^  134  id. 
656,  distinguished.) 

Appeal,  from  the  County  Court  of  Madison  county; 
the  Hon.  William  P.  Early,  Judge,  presiding. 

J.  H.  &  L.  D.  Yager,  for  appellants. 

John  P.  McGinnis,  and  Henry  S.  Baker,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  judgment  of  the  county 
court  of  Madison  county  ordering  the  sale  of  certain  lots 
for  delinquent  special  taxes.  The  city^  of  Alton  had  passed 
an  ordinance  for  the  improvement  of  a  portion  of  Twelfth 
street,  in  that  city,  directing  the  cost  to  be  raised  by 
special  taxation.  The  proper  legal  steps  were  taken,  an 
assessment  roll  was  returned  into  court,  and  the  same 
confirmed,  no  one  objecting.  Appellants  defaulted  in  the 
payment  of  the  special  tax  assessed  against  their  prop- 
erty, and  resisted  the  application  of  the  county  collector 
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for  an  order  of  sale.  The  errors  relied  on  in  this  court 
are,  both  the  ordinance  and  the  assessment  roll  are  void. 

The  objection  to  the  ordinance  is,  that  under  section 
17  of  article  9  of  the  act  for  the  incorporation  of  cities 
and  villages,  as  amended  in  1895  by  the  addition  of  the 
proviso,  the  ordinance  should  have  provided  that  the 
special  tax  levied  on  any  piece  of  property  should  not 
exceed  the  special  benefits  which  such  property  would 
receive  from  the  improvement.  That  section,  as  amended, 
is  as  follows:  "When  said  ordinance  under  which  said 
local  improvement  shall  be  ordered  shall  provide  that 
such  improvement  shall  be  made  by  special  taxation  of 
contiguous  property,  the  same  shall  be  levied,  assessed 
and  collected  in  the  way  provided  in  the  sections  of  this 
act  providing  for  the  mode  of  making,  levying,  assessing 
and  collecting  special  assessments:  Provided^  that  no 
special  tax  shall  be  levied  or  assessed  upon  any  property 
to  pay  for  any  local  improvement,  in  an  amount  in  excess 
of  the  special  benefit  which  such  property  shall  receive 
from  such  improvement.  Such  ordinance  shall  not  be 
deemed  conclusive  of  such  benefit,  but  the  question  of 
such  benefit  and  of  the  amount  of  such  special  tax  shall 
be  subject  to  the  review  and  determination  of  the  county 
court,  and  be  tried  in  the  same  manner  as  in  proceedings 
by  special  assessments."    (Laws  of  1895,  p.  100.) 

The  ordinance  contained  no  reference  to  the  question 
of  benefits,  but  was  somewhat  loosely  drawn,  barely  con- 
forming to  the  practice  which  prevailed  under  the  statute 
and  decisions  of  this  court  prior  to  the  enactment  of  the 
proviso  to  section  17,  and  after  providing  that  the  street 
intersections  and  crossings  should  be  paid  for  by  general 
taxation,  and  that  the  right  of  way  of  the  street  railway 
company  should  be  improved  at  the  cost  of  said  com- 
pany, it  then  provided  that  the  rest  of  the  improvement 
should  be  paid  for  by  a  special  tax  to  be  levied  upon  the 
abutting  lots  and  lands.  We  are  of  the  opinion  that 
this  ordinance  would  have  been  sufficient  prior  to  the 
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amendment  of  section  17,  for,  as  the  law  then  stood,  local 
improvements  could  be  made  and  paid  for  by  special  tax- 
ation of  contig'uous  property  without  any  determination 
as  to  benefits,  except  such  as  was  made  by  the  council  in 
passing"  the  ordinance.  {City  of  Oalesburg  v.  Searles,  114 
111.  217.)  The  only  chang-e  introduced  by  the  amend- 
ment in  question  is  to  limit  the  amount  which  may  be 
assessed  ag^ainst  any  lot  or  tract  tp  the  amount  it  will 
be  benefited  by  the  improvement,  and  to  make  that  ques- 
tion a  subject  for  review  and  determination  by  the  county 
court.  Formerly  the  ordinance  was  conclusive  as  to  the 
question  of  benefits, — now  it  is  only  prima  facie  evidence 
thereof;  and  if  any  land  owner  is  not  satisfied  with  the 
assessment  ag^ainst  his  property,  he  may  appear  in  the 
county  court  and  show,  if  he  can,  that  his  property  has 
been  assessed  more  than  it  will  be  benefited  by  the  im- 
provement. In  view,  however,  of  the  construction  which 
had  been  given  to  the  statute  by  this  court  prior  to  the 
amendment,  and  from  the  languag^e  of  the  amendment 
itself,  it  seems  clear  that,  where  the  ordinance  and  pro- 
ceedings under  it  conform  to  the  law  as  it  stood  before 
the  amendment  was  adopted,  and  judgment  has  been  ren- 
dered confirming  the  assessment,  the  judgment  will  be 
conclusive  in  a  collateral  proceeding,  as  in  this  case,  that 
the  property  was  not  assessed  in  excess  of  the  benefits 
to  it.  The  amendment  provides  that  the  ordinance  shall 
not  be  conclusive  of  the  question,  but  that  it  shall  be  sub- 
ject to  the  review  and  determination  of  the  county  court. 
It  follows,  we  think,  that  the  ordinance  and  assessment 
are  still  prima  facie  sufficient  to  support  the  judgment, 
though  no  reference  to  the  question  of  benefits  be  made 
in  the  ordinance. 

There  is  nothing  in  this  record  to  show,  and  it  could 
not  have  been  shown  in  this  collateral  proceeding,  that 
the  total  amount  of  the  special  tax  required  to  be  as- 
sessed exceeded  the  total  amount  of  special  benefits,  and 
that  the  council  exceeded  its  powers,  and  that  the  ordi- 
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nance  is  void  for  that  reason.  It  is  therefore  not  neces- 
sary to  decide  what  the  effect  of  such  a  showing-  would 
be  where  the  ordinance  requires  the  whole  cost  to  be  as- 
sessed upon  the  contiguous  property.  The  commission- 
ers were  bound  to  take  notice  of  the  statute,  whether  its 
provisions  were  incorporated  in  the  ordinance  or  not,  and 
in  their  report  in  this  case  they  certified*  among  other 
things,  that  they  made  the  assessment  in  accordance  with 
the 'statute. 

We  are  referred  to  Greeley  v.  People,  60  111.  19,  Crawford 
V.  Peo])le,  82  id.  557,  and  other  cases,  as  maintaining  the 
contention  of. appellants.  Those  were  cases  relating  to 
special  assessments,  and  not  special  taxation,  and  arose 
under  different  statutes. 

The  statute  does  not  have  the  effect  of  abolishing  all 
distinctions  between  special  taxation  and  special  assess- 
ments, as  contended  by  counsel,  but  it  takes  from  the  city 
council  the  power  to  conclusively  determine  for  itself  the 
question  of  special  benefits,  and  makes  the  question  of 
such  benefits  and  special  tax  subject  to  review  and  de- 
termination in  the  county  court. 

Nor  is  the  objection  well  taken  that  the  commission- 
ers did  not  estimate  what  proportion  of  the  total  cost  of 
the  improvement  would  be  of  benefit  to  the  public  and 
what  proportion  to  the  property  benefited.  That  ques- 
tion had  been  settled  by  the  ordinance,  and  as  it  does  not 
appear  that  the  city  council  exceeded  its  powers  in  pass- 
ing the  ordinance,  the  judgment  of  confirmation  is  not 
void  for  the  reason  alleged.  Watson  v.  City  of  Chicago, 
115  111.  78. 

In  City  of  Sterling  v.  Gait,  117  111.  11,  it  was  said  (p.  17): 
"When  the  cost  of  a  local  improvement  is  to  be  raised,  in 
whole  or  in  part,  by  special  taxation,  the  ordinance  itself 
must  either  state  the  sum  or  give  the  data  by  which  the 
commissioners  can  fix  the  amount  to  be  thus  raised,  and 
when  so  fi:^ed  or  ascertained,  in  conformity  with  the  or- 
dinance, it  is  conclusive  on  the  property  owners."    And 
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it  was  there  further  said  that  m  cases  of  special  taxa- 
tion the  municipal  authorities,  if  they  think  proper,  may 
impose  the  whole  burden  upon  the  contiguous  property. 
While  this  cannot  now  be  done  where  such  tax  exceeds 
the  benefits,  in  view  of  the  amendment  to  section  17,  it 
may,  however,  still  be  done  when,  as  in  this  case,  it  does 
not  appear  thcit  there  is  any  such  excess  of  the  special 
tax  over  the  special  benefits. 

In  Neivman  v.  City  of  Chicago,  153  111.  469,  it  was  held 
that  where  the  ordinance  provided  that  the  improvement 
should  be  paid  for  by  special  assessment,  the  commis- 
sioners might  nevertheless  assess  a  portion  of  the  cost 
to  the  city,  which  would  necessarily  be  paid  by  general 
taxation.  As  the  law  then  stood  this  could  not  have  been 
done  in  a  case  of  special  taxation,  and  whether  or  not  it 
might  now  be  done,  in  view  of  the  said  amendment,  where 
it  is  made  to  appear  that  the  cost  of  the  improvement  ex- 
ceeds the  special  benefits,  is  a  question  not  involved  here. 
In  this  collateral  proceeding  the  judgment  of  confirma- 
tion cannot  be  attacked  unless  it  is  based  upon  a  void 
ordinance,  or  is  itself  void  for  some  other  sufficient  cause. 
If  the  appellants  desired  to  test  the  question  whether 
their  property  was  assessed  more  for  this  improvement 
than  it  was  actually  benefited;  they  should  have  filed 
their  objections  to  the  assessment  roll  before  the  con- 
firmation, and,  as  was  done  in  Illinois  Central  Railroad  Co, 
y.  City  of  Wenona,  163  111.  288,  they  could  then  have  con- 
tested the  question  before  a  jury,  if  they  desired  to  do  so. 

The  last  objection  is,  that  appellant  Emanuel  Pfeiffer 
was  assessed  for  lots  7  and  8  the  sum  of  $375.36,  and  that 
appellant  Eliza  Pates  was  assessed  for  lots  1  and  16  the 
sum  of  $236.60;  that  such  method  of  assessing  is  contrary 
to  the  statute,  and  therefore  invalid.  The  statute  re- 
quires that  the  tax  shall  be  assessed  to  the  several  lots, 
blocks,  tracts  and  parcels  of  land  in  the  proper  propor- 
tion. In  Mix  V.  P€02)le,  116  111.  265,  it  was  said  (p.  276):  "It 
is  objected  that  some  of  the  lots  were  assessed  jointly, 
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and  not  separately,  as  required  by  the  statute.  The  pre- 
sumption should  be  indulged  in  favor  of  the  proceedings 
of  the  assessor,  that  the  lots  were  so  situated  that  their 
value  could  not  be  ascertained  separately,  as,  if  one  build- 
ing had  covered  parts  of  both."  In  Moore  v.  People,  106  111. 
376,  an  assessment  on  a  tract  of  420  acres  was  sustained, 
the  court  saying,  "the  land  of  appellant  was  located  in 
the  same  section,  in  a  body,  and  for  the  purposes  of  this 
assessment  maybe  regarded  as  one  tract  of  land," — citing 
SpelUnan  v.  Ourtenius,  12  111.  409.  In  25  Am.  &  Eng.  Ency. 
of  Law  (p.  223)  it  is  said:  "Where  two  or  more  lots  or 
tracts  adjoin  each  other,  and  are  used  and  occupied  as 
one,  they  may  be  assessed  as  a  single  tract," — citing  cases 
in  Kansas,  CalKornia,  Iowa,  Rhode  Island,  New  Jersey, 
and  other  States.  There  is  no  showing  made  that  any 
injustice  has  resulted  to  appellants  from  assessing  their 
lots  together,  and  it  will  be  presumed  that  there  was 
some  good  reason  for  listing  them  as  one  tract. 

This  case  is  not  like  that  of  Howe  v.  People,  86  111.  288, 
where  three  separate  tracts  of  land,  two  of  them  belong- 
ing to  other  parties,  were  valued  and  assessed  aggre- 
gately against  Howe.  Neither  is  it  like  Louisville  and 
Nashville  Railroad  Co,  v.  City  of  East  St  Louis,  134  111.  656, 
where  "parts  of  blocks  8  and  9  and  right  of  way  across 
Broadway"  were  assessed  a  lump  sum,  and  the  whole 
assessment  roll  showed  that  the  assessments  had  been 
made  on  the  property  owners,  rather  than  on  the  prop- 
erty itself. 

None  of  the  objections  urged  ^can  prevail  in  this  pro- 
ceeding, and  the  judgment  below,  being  correct,  should 
be  affirmed.  Judgment  will  therefore  be  entered  against 
said  lots  7  and  8  in  block  30,  and  said  lots  1  and  16  in 
block  23,  in  Pope  and  others'  addition  to  the  city  of  Al- 
ton, in  the  State  of  Illinois,  for  the  special  taxes  and 
costs  so  assessed  against  them,  respectively, — that  is  to 
say,  against  said  lots  7  and  8  for  $375.36  and  against  said 
lots  1  and  16  for  $236.60,  together  with  damages  on  each 
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of  said  amounts  of  five  per  cent  thereof,  and  costs;  and 
an  order  will  be  entered  that  the  respective  amounts,  if 
any,  deposited  with  the  collector  by  the  respective  ap- 
pellants be  credited  upon  the  judgment  against  their  said 
lots  as  required  by  the  statute,  and  that  execution  issue 
for  the  balance,  if  any,  of  such  judgment,  damages  and 
costs.     The  appellants  will  pay  the  costs  of  this  court. 

Judgment  affii^med. 


The  St.  Louis,  Belleville  and  Southern  Ry.  Co. 

V. 

Edward  C  Rice. 

Opinion  filed  December  S2,  1897. 

Appeals  and  errors — whether  condition  in  promise  to  pay  barred 
debt  has  been  performed  is  a  question  of  fact.  Whether  a  condition  pro- 
vided for  in  a  conditional  promise  to  pay  a  barred  debt  has  been 
performed  is  a  question  of  fact  conclusively  settled  by  a  judgment 
of  the  Appellate  Court  affirming  that  of  the  trial  court. 

St.  X.,  B.  &  S.  Ry.  Co.  v.  Rice,  69  111.  App.  244,  affirmed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  St.  Clair  county;  the  Hon.  B.  R.  Burroughs, 
Judge,  presiding. 

G.  A.  KoERNER,  and  Victor  K.  Koerner,  for  plain- 
tiff in  error. 

Edward  L.  Thomas,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  th^  opinion  of  the  court: 

This  was  an  action  of  assumpsit  by  Edward  C.  Rice, 
against  the  St.  Louis,  Belleville  and  Southern  Railway 
Company,  to  recover  the  sum  of  $1500  paid  by  Rice  in 
1880,  at  the  request  of  the  defendant  below,  for  the  pur- 
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chase  of  a  certain  right  of  way.  The  cause  was  heard  by 
the  circuit  court  of  St.  Clair  county  by  ag-reement,  with- 
out a  jury,  and  a  judgment  entered  for  Rice  for  $1500. 
This  judg'ment  has  been  aflBrmed  by  the  Appellate  Court, 
and  the  railway  company  has  brought  the  record  to  this 
court  for  review  on  error. 

The  only  point  made  by  plaintiff  in  error  is  the  alleged 
insufficiency  of  the  proof  of  the  alleged  new  promise  set 
up  by  the  replication  of  the  plaintiff  below  to  the  plea  of 
the  Statute  of  Limitations.  No  complaint  is  made  to  any 
ruling  of  the  circuit  court  in  holding  or  refusing  to  hold 
.  any  proposition  submitted  to  be  held  as  law  in  the  deci- 
sion of  the  case. 

It  is  contended  that  the  alleged  new  promise  was  con- 
tained in  the  following  resolution  of  the  board  of  direct- 
ors of  the  plaintiff  in  error: 

^^ Resolved,  That  the  treasurer  be  directed  to  pay  to  Edward 
C.  Rice,  out  of  the  first  money  coming  into  his  hands  as  the  pro- 
ceeds of  the  company's  bonds,  the  sum  of  $1500  in  payment  of 
the  amount  advanced  to  the  company  by  said  Rice  for  the  pur- 
pose of  purchasing  a  right  of  way  along  the  St.  Clair  county 
turnpike,  the  said  Rice  to  accept  said  sum  as  in  full  of  all  his 
claims  upon  or  against  this  company,  and  that  the  secretary  be 
directed  to  inform  Mr.  Rice  that  this  company  acknowledged 
the  indebtedness." 

And  it  is  further  insisted  that  the  promise  was  a  con- 
ditional one.  Even  if  this  be  conceded,  it  is  a  sufficient 
answer  to  say  that  the  question  whether  the  condition 
had  been  fulfilled  was  one  of  fact,  which  has  been  con- 
clusively settled  against  plaintiff  in  error  by  the  judg- 
ment of  the  Appellate  Court,  and  that  no  question  of  law 
has  been  preserved  for  our  decision. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  afflrmed. 
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Mary  C.  Meadowcroft 

V. 

D.  H.  Kochersperger,  County  Treasurer,  et  al 

Opinion  filed  December  S^,  1897, 

1.  Equity — one  seeking  to  enjoin  assessment  as  excessive  mrwf  offer  to 
pay  what  is  dve,  A  bill  in  equity  to  vacate  a  judgment  confirming 
a  special  assessment  and  enjoin  the  collection  of  the  assessment 
because  it  exceeded  the  amount  named  in  the  notice  sent  by  the 
commissioners,  with  which  amount  the  complainant  was  satisfied 
and  therefore  allowed  judgment  by  default,  is  properly  dismissed 
where  complainant  makes  no  offer  to  pay  the  amount  named. 

2.  Same — one  must  complain  in  apt  time  of  defects  not  apparent  of  rec- 
ord, A  property  owner  who  has  notice  of  a  confirmation  judgment, 
fair  upon  its  face,  shortly  after  its  entry,  will  not  be  permitted  to 
wait  until  the  improvement  is  completed  and  then  have  the  judg- 
ment vaca.ted  in  equity  and  the  collection  of  the  assessment  en- 
joined, on  the  ground  that  the  notice  of  the  assessment  sent  by  the 
commissioners  was  for  less  than  the  judgment  entered,  which  fact 
was  not  apparent  of  record. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  John  Barton  Payne,  Judge,  presiding. 

Maher  &  Gilbert,  for  appellant, 

William  G.  Beale,  Corporation  Counsel,  and  Wil- 
liam H.  Arthur,  Assistant,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellant  filed  in  the  Superior  Court  of  Cook  county 
her  bill  of  complaint  in  this  case  against  the  appellees, 
the  county  treasurer  of  said  county  and  the  city  of  Chi- 
cago, to  vacate  and  set  aside  a  judgment  of  the  county 
court  confirming  a  special  assessment,  and  to  perpetually 
enjoin  the  collection  of  said  assessment  upon  certain  lots 
owned  by  her  adjacent  to  Homan  avenue,  in  the  city  of 
Chicago,  for  curbing  said  avenue  with  curb-stones  and 
grading  and  paving  the  same  with  asphalt.     The  sole 
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ground  for  relief  alleged  in  the  bill  was  that  the  notice 
of  the  assessment  sent  to  her  by  mail  by  the  commis- 
sioners,  and  received  by  her,  stated  the  amount  of  the 
assessment  to  be  $374.72  while  the  amount  assessed  was 
$1873.60,  and  being  satisfied  with  the  amount  named  in 
the  notice,  and  willing  to  pay  the  same,  she  did  not 
appear  and  the  judgment  was  taken  by  default.  The 
Superior  Court  sustained  a  demurrer  to  the  bill  and  dis- 
missed it  for  want  of  equity. 

The  court  was  right  in  sustaining  the  demurrer  and 
dismissing  the  bill  under  at  least  two  well  established 
rules  of  equity.  In  the  first  place,  complainant  did  not 
offer  to  do  equity  by  paying  the  amount  named  in  the 
notice  sent  to  her,  to  which  amount  she  did  not  claim  that 
the  judgment  against  her  was  not  equitable.  She  alleged ' 
in  her  bill  that  she  did  not  appear  because  she  was  will- 
ing to  pay  an  assessment  of  $374.72  named  in  the  notice. 
If  the  judgment  had  been  entered  for  that  amount  she 
made  no  claim  that  she  would  not  have  been  bound  by  it. 
It  is  claimed  that  she  is  relieved  from  paying  anything 
because  of  an  averment  in  her  bill  that  her  real  estate 
had  not  been  enhanced  in  value  by  the  improvement;  but 
that  affords  no  reason  for  not  paying  the  amount  for  which 
she  admits  the  court  had  a  right  to  enter  the  judgment. 
Equity  will  not  grant  relief  against  an  assessment  un- 
less the  complainant  pays  such  portion  as  is  justly  due. 
(1  Pomeroy's  Eq.  Jur.  sec.  393.)  In  the  second  place,  the 
judgment  of  confirmation  was  entered  June  14,  1893,  and 
complainant  had  notice  of  it  six  months  afterward,  but 
did  nothing  to  assert  any  supposed  equity  until  she  filed 
this  bill  after  the  county  treasurer  had  applied  for  judg- 
ment against  her  lands  as  delinquent,  at  the  July  term, 
1895.  The  special  assessment  was  the  fund  relied  upon  to 
pay  for  the  improvement,  and  it  appears  from  the  aver- 
ment of  the  bill  that  the  improvement  had  not  enhanced 
the  value  of  complainant's  property,  that  the  work  had 
been  completed  and  the  necessary  exi)ense  incurred.  For 
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aught  that  appears  this  work  was  done  after  she  had 
-notice  of  the  judgment.  The  record  of  the  judgment  was 
fair  on  its  face,  and  the  city  was  entitled  to  rest  secure 
in  the  belief  that  it  was  regular  and  valid.  If  it  was  not 
so  for  any  reason  known  to  complainant,  it  would  be  in- 
equitable to  allow  her  to  lie  by  until  the  improvement 
was  made  and  then  for  the  first  time  make  known  a 
defect  not  apparent  in  the  record. 

The  decree  of  the  Superior  Court  will  be  affirmed. 

Decree  affirmed. 


170    358 
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V. 

The  City  op  Chicago. 

Opinion  filed  D€ceni1)er  SS,  1897, 

1.  Appeals  and  errors— lo/icn  rule  that  objections  not  raised  heUno 
are  waived  does  not  apply.  The  rule  that  objections  not  raised  below, 
except  jurisdictional  questions,  are  waived,  does  not  apply  where  a 
judgment  confirming  a  special  assessment  is  rendered  by  default. 

2.  Sauk— judgment  by  default  may  be  reviewed  by  writ  of  error.  A  j  udg- 
ment  rendered  by  default  may  be  reviewed  by  writ  of  error  as  to 
alleged  errors  appearing  on  the  face  of  the  record. 

3.  Special  A3SESSUESTS— commissioners  appointed  to  estimate  cost 
must  act  jointly.  Commissioners  appointed  to  estimate  the  cost  of 
an  improvement  must  act  jointly;  and  it  is  a  fatal  objection,  in  a 
direct  proceeding  to  review  a  judgment  confirming  a  special  assess- 
ment, that  the  report  of  the  commissioners  was  signed  by  two, 
only,  of  the  three  commissioners  appointed,  and  by  a  third  person 
not  authorized  to  act. 

Writ  op  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Frank  Scales,  Judge,  presiding. 

Rich  &  Stone,  and  Randall  W.  Burns,  for  plaintiff 
in  error. 

Chas.  S.  Thornton,  Corporation  Counsel,  and  John 
A.  May,  for  defendant  in  error. 
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Mr.  Justice BoGGS  delivered  the  opinion  of  the  court: 

This  was  a  writ  of  error  sued  out  to  reverse  the  judgf- 
ment  entered  by  the  county  court  of  Cook  county  confirm- 
ingf  a  special  assessment  upon  the  property  of  the  plaintiff 
in  error  and  others,  for  the  purpose  of  curbing,  grading* 
and  paving  Calumet  avenue  from  Fifty-first  to  Fifty-fifth 
street,  in  the  city  of  Chicago.  Judgment  was  rendered 
against  the  plaintiff  in  error  by  default. 

It  appeared  from  a  copy  of  the  ordinance  attached  to 
the  i^etition  that  the  city  council  appointed  J.  S.  Sheehan, 
Greorge  H.  Waite  and  G.  D.  Purinton  commissioners  to 
estimate  the  cost  of  the  proposed  improvement.  The  re- 
port of  the  commissioners  attached  to  said  petition  was 
signed  by  said  Sheehan  and  Purinton  and  one  M.  D.  Lewis 
as  commissioners,  and  was  not  signed  by  the  said  George 
H.  Waite.  It  is  assigned  for  error  the  estimate  was  not 
signed  by  the  commissioners  appointed  by  the  city  coun- 
cil to  perform  that  duty.  In  the  case  of  Aclcock  v.  City  of 
Chicago,  160  111.  611,  and  3Ioore  v.  Citu  of  Mattoon,  163  id. 
622,  we  held  that  the  three  commissioners  appointed  to 
make  an  estimate  of  the  cost  of  an  improvement  to  be 
made  by  special  assessment  must  act  jointly,  and  that 
the  action  of  two  of  them  only  was  a  fatal  error  in  the 
proceeding.     We  adhere  to  that  view. 

It  is  urged  that  as  the  plaintiff  in  error  had  been  law- 
fully notified  to  appear  and  contest  the  judgment  of  con- 
firmation herein  sought  to  be  reversed,  it  was  his  duty 
to  appear  and  present  objections,  if  any  he  had,  to  the 
rendition  of  the  judgment,  and  that  in  the  absence  of  any 
such  appearance  or  objection  all  objections  not  going  to 
the  jurisdiction  of  the  court  over  the  subject  matter  must 
be  deemed  waived,  and  cannot  be  presented  for  the  first 
time  in  this  court;  and  in  support  of  this  position  coun- 
sel for  defendant  in  error  cite  Hunerberg  v.  Village  of  Hyde 
Park,  130  111.  156,  Kelly  v.  City  of  Chicago,  148  id.  90,  Young 
v.  People,  155  id.  247,  and  Dickey  v.  City  of  Chicago,  164  id.  37. 
In  each  of  those  cases  so  relied  upon  the  property  owner 
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appeareji  and  tiled  objections  to  the  rendition  of  judg-- 
ment,  and  the  ruling"  in  each  of  the  cases  was,  that  such 
property  owner  could  not  be  permitted  to  raise  in  this 
court  certain  other  objections,  for  the  reason  he  had  not 
interposed  such  objections  in  the  county  court,  and  it 
should  be  deemed  he  had  waived  them.  The  doctrine 
which  controlled  in  those  cases  was  that  of  waiver,  aris- 
ing in  law  from  the  act  of  the  party,  and  is  based  upon 
the  rule  that  one  appearing  in  a  trial  court  to  resist  a 
proceeding  against  him  should,  in  justice  and  good  faith 
to  the  court  and  the  adverse  party,  interpose  all  the 
objections  he  has  to  the  proceedings,  in  order,  if  tenable, 
they  may  be  obviated  and  removed  in  that  court,  if  pos- 
sible. An  objection  which  touches  upon  the  jurisdiction 
of  the  court  over  the  subject  matter  of  the  action  is  not 
affected  by  the  act  or  failure  of  the  party  to  act,  for  the 
reason  such  jurisdiction  must  be  conferred  by  law  and 
cannot  be  granted  by  the  consent  of  parties,  nor  even  by 
their  express  waiver,  much  less  by  a  waiver  implied  from 
an  act  of  the  party.  But  the  principle  that  objections 
cannot  be  first  raised  in  this  court  can  have  no  applica- 
tion when  the  party  does  not  appear  and  no  objection  is 
made  in  his  behalf.  He  may  be  defaulted  if  he  fails  to 
appear  in  response  to  lawful  notice,  and  will  then  be 
deemed  to  have  confessed  all  that  is  well  alleged  against 
him  in  the  pleadings.  He  may,  when  defaulted,  be  heard 
in  a  court  of  review  to  insist  that,  admitting  all  that  is 
well  alleged,  yet  the  judgment  against  him  is  unwar- 
ranted. It  is  elementary  law  a  judgment  rendered  by 
default  may  be  reviewed  as  to  alleged  errors  appearing 
on  the  face  of  the  record.  It  is  an  appropriate  function 
of  a  writ  of  error  to  procure  a  review  of  such  a  judgment. 
Clark  V.  City  of  Chicago,  155  111.  223. 

The  defendant  in  error  insists  that  the  view  pressed 
in  its  behalf  by  counsel,  that  when  a  judgment  confirming 
a  special  assessment  is  rendered  by  default  all  objections 
which  might  have  been  presented  shall  be  deemed  to  have 
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been  waived,  is  declared  by  this  court  in  the  case  of  Mc- 
Chesney  v.  People  ex  reh  J48  111.  221,  and  in  support  of  such 
contention  quotes  a  portion  of  a  sentence  from  the  opinion 
in  that  case,  as  follows:  "The  land  owner,  when  notified 
by  the  commissioners  as  provided  by  the  statute,  is  bound 
to  appear  and  make  his  defense,  and  if  he  fails,  the  judg- 
ment of  confirmation  will  be  conclusive  on  him."  The  only 
point  presented  for  reversal  of  the  judgment  in  the  case 
cited  was,  whether  legal  notice  had  been  given  the  prop- 
erty owner  of  the  time  and  place  when  and  where  the 
application  for  the  confirmation  of  the  assessment  would 
be  heard,  and  that  being  true,  the  judgment  under  consid- 
eration in  that  case  would  be  conclusive  if  the  point  was 
not  well  taken,  and  the  quotation  from  the  opinion  is  but 
an  observation  of  the  court  to  that  effect. 

The  fact  that  only  two  of  the  commissioners  appointed 
by  the  city  council  to  estimate  the  cost  of  the  improve- 
ment in  the  case  at  bar  joined  in  the  making  of  the  esti- 
mate, and  that  a  third  unauthorized  party  acted  with 
them,  appears  from  the  signatures  attached  to  the  re- 
port. It  is  urged  it  was  sufficient  to  file  with  the  petition 
a  copy  of  the  body  of  the  report,  and  that  the  signatures 
may  be  regarded  as  surplusage,  and  if  so  rejected  the 
error  does  not  appear.  If  not  absolutely  necessary  it 
was  proper  to  copy  the  entire  report,  including  the  sig- 
natures of  the  commissioners,  and  therefore  it  cannot  be 
said  the  record  proper  is  free  from  error. 

Having  determined  the  objection  presented  in  the  Case 
at  bar  is  fatal  to  the  validity  of  the  judgment  under  re- 
view, it  is  unnecessary  we  should  discuss  other  alleged 
errors  in  the  record. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Electa  W.  Yarnell 

V. 

Lephia  O.  Brown. 

Opinion  fled  Decemljer  SS,  1897, 

1.  Judgments  and  decrees — assignee  of  judgment  takes  only  an 
equitable  interest  therein,  A  judgment  is  not  assifipQable  so  as  to  vest 
a  legal  title  in  the  assignee,  and  the  assignee  takes  only  an  equi- 
table interest  therein  subject  to  existing  equities  between  the 
parties  thereto. 

2.  Same — when  assignee  of  judgment  will  he  protected  against  latent 
equities  of  third  persons.  An  assignee  of  a  judgment  who  has  parted 
with  a  valuable  consideration  therefor  will  be  protected  against  a 
latent  equity  of  a  third  person  of  which  he  was  ignorant,  provided 
his  equity  is  equal  to  that  of  such  third  person. 

3.  SAME—the  lien  of  a  judgment  is  general.  The  lien  of  an  ordinary 
judgment  is  general,  and  not  against  any  specific  portion  of  the 
debtor's  property,  and  is  subject  to  existing  equities. 

4.  Mortgages— mortgfflfifec  has  an  equitable  interest  in  land  intended 
to  he  mortgaged  but  misdescribed.  One  who  parts  with  his  money  upon 
the  security  of  a  particular  tract  of  land  which  is  misdescHbed  in 
the  mortgage  has  merely  an  equitable  interest  therein. 

5.  LiKNS— equity  of  mortgagee  in  misdescnbed  land  is  superior  to  lien 
of  general  judgment.  The  equity  of  a  mortgagee  in  a  tract  of  land 
intended  to  be  mortgaged  to  him,  but  which  is  misdescribed,  is 
superior  to  the  lien  of  a  general  judgment  against  the  mortgagor, 
rendered  before  the  mistake  in  description  had  been  corrected. 

6.  Same — equity  of  mortgagee  in  misdescribed  land  is  not  superior  to 
lien  of  attachment  judgment.  The  equity  of  a  mortgagee  in  a  misde- 
scribed tract  of  land  is  not  superior  to  the  lien  of  an  attachment 
judgment  against  such  tract,  rendered  before  the  misdescription 
had  been  corrected  and  before  the  attachment  plaintiff  had  notice 
of  the  mortgagee's  equity  therein. 

7.  Saue— when  equity  of  assignee  of  judgment  will  be  protected  against 
equity  of  the  mortgagee.  The  equity  acquired  by  the  assignee  of  an 
attachment  judgment  against  land  will  prevail  against  that  of  a 
mortgagee  in  the  same  tract,  which  was  to  have  been  conveyed  to 
the  latter  as  security  but  which  was  misdescribed,  where  the  as- 
signee purchased  the  judgment  for  a  valuable  consideration,  in 
ignorance  of  the  mortgagee's  rights. 

8.  Same — assignment  of  attachment  judgment  to  attorney — hmofarhis 
lien  rcill  be  protected.  The  lien  acquired  in  a  tract  of  land  by  an  at- 
torney under  an  attachment  judgment,  which  was  assigned  to  him 
as  security  for  services  performed  and  for  future  services,  will  be 
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protected  against  the  latent  equity  of  a  third  person  only  to  the 
extent  of  the  value  of  the  services  rendered  before  the  attorney 
had  notice  of  such  third  person's  rights. 

9.  Attachment— appearance  of  defendant  and  rendering  of  general 
judgment  does  not  release  attachment  lien.  The  appearance  of  the  de- 
fendant in  attachment  proceedings  and  the  rendition  of  a  general 
judgment  against  him  do  not  operate  as  an  abandonment  of  the 
attachment  proceedings  nor  release  the  attachment  lien. 

10.  Appeals  and  errors— owe  cannot  complain  of  error  which  con- 
cerns another  alone.  The  defendant  in  foreclosure  proceedings  whose 
rights  alone  are  affected  by  the  decree  is  the  only  party  who  can 
complain  of  the  alleged  error  of  the  court  in  vacating  the  decree 
at  a  subsequent  term,  on  motion  of  the  complainant,  in  order  to 
correct  a  misdescription  of  the  mortgaged  premises,  instead  of 
proceeding  by  bill  of  review. 

Yarnell  v.  Brotcn,  65  111.  App.  83,  reversed. 

Appeal,  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Christian  county;  the  Hon.  Robert  B.  Shirley, 
Judge,  presiding.        » 

W.  L.  Gross,  and  E.  S.  Robinson,  for  appellant: 

A  judgment  or  decree  entered  upon  an  unauthorized 
appearance  will  not  be  set  aside  or  opened  to  the  preju- 
dice of  innocent  third  parties.  Kenyan  v.  Shreck,  52  111.  382. 

A  party  cannot  be  heard  to  complain  of  an  error  which 
he  has  himself  induced  the  court  to  commit.  Smith  v. 
Kimball,  128  111.  583. 

Having  entered  a  final  decree  in  foreclosure  and  ad- 
journed for  the  term,  the  court  loses  jurisdiction  of  the 
cause,  save  only  the  power  to  rectify  defects  or  imper- 
fections in  matter  of  form  and  in  affirmance  of  the  judg- 
ment. Statute  of  Amendments  and  Jeofails,  sec.  2;  HugJi 
V.  Goodrich,  59  111.  459;  Lilly  v.  Shaw,  id.  72;  State  Savings 
Inst  V.  Nelson,  49  id.  171;  Fielding  v.  People,  128  id.  595. 

A  motion  to  vacate  a  judgment,  made  at  a  subsequent 
-  term,  is  a  direct  and  original  proceeding,  and  the  parties 
to  be  affected  must  be  before  the  court.  Clajlin  v.  Dunne, 
129  111.  241. 
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Courts  cannot,  at  a  subsequent  term,  set  aside  judg- 
ments and  decrees,  or  amend  them,  except  in  form,  and 
then  only  upon  notice.  Ayer  v*  Chicago,  149  111.  262;  Ives 
V.  Eulce,  17  111.  App.  30. 

The  court  has  no  power,  at  a  subsequent  term,  to 
make  an  order  dismissing  a  suit  which  will  have  the 
effect  to  set  aside  a  final  decree  of  foreclosure,  and  sale 
may  be  made  notwithstanding  such  order.  Ki7'l>y  v.  Buri- 
als, 140  111.  289. 

A  bill  of  review  is  the  propBr  remedy  to  reverse  or 
modify  a  decree  that  has  been  signed  and  enrolled,  for 
error  in  law  apparent  on  the  face  of  the  decree,  or  on 
account  of  new  facts  discovered  since  the  decree  was 
entered  in  the  original  cause.  3  Ency.  of  PI.  &  Pr.  p.  570, 
note  1;  Bramblet  v.  Pickett,  2  A.  K.  Marsh.  10;  Steivatt  v. 
Beard,  3  Md.  Ch.  227;  Hodges  v.  Davis,  4  Hen.  &  M.  400. 

A  purchaser  is  presumed  to  have  notice  of  any  defect 
of  title  apparent  on  the  face  of  his  title  papers  or  by  the 
record,  and  will  be  required  to  take  notice  of  the  title  or 
claim  of  persons  in  possession,  but  is  not  required  to  look 
for  latent  defects  in  the  chain  of  conveyances,  when 
regular  on  their  face  and  apparently  conveying  the  legal 
title.  Dickerson  v.  Ev,ans,  84  111.  455;  Bobbins  v.  Moore,  129 
id.  44;  Moore  v.  Hunter,  1  Gilm.  317. 

A  judgment  lien  attaches  to  whatever  interest  in  real 
estate  the  record  discloses  in  the  judgment  debtor,  in 
the  absence  of  notice  from  other  sources;  and  notice,  at 
the  time  of  the  levy  of  execution  and  sale,  of  an  unre- 
corded deed  or  mortgage  will  avail  nothing  as  against 
the  force  of  the  lien.  Martin  v.  Dryden,  1  Gilm.  188;  Mas- 
sey  V.  Westcott,  40  111.  160;  Buggy  Co.  v.  Graves,  108  id.  462. 

G.  Fred  Rush,  and  J.  C.  McBride,  for  appellee: 
A  judgment  is  a  chose  in  action,  and  not  assignable, 
and  an  assignee  can  acquire  no  greater  rights  by  the  as- 
signment than  had  the  assignor.     McJilton  v.  Love,  13  111. 
487;  Hughes  v.  Trahern,  64  id.  49;  Padfield  v.  Green,  85  id. 
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529;  Winslow  v.  Leland,  128  id.  337;  Bank  v.  Taylor,  131  id. 
377;  Sutherland  v.  Reeve,  41  111.  App.  303. 

An  order  announced  by  the  court  authorizing  a  de- 
cree by  the  memoranda  made  upon  his  docket,  is  not  a 
decree,  but  only  a  guide  in  preparing  decree,  and  has  no 
binding  effect  until  the  decree  is  prepared  and  approved 
b}'  the  court.  Even  the  filing  of  a  decree  with  the  clerk 
in  vacation,  without  the  approval  of  order  of  the  court, 
does  not  constitute  it  a  decree.  Stevens  v.  Coffeen,  39  111. 
148;  McLainv,  Vanwinkle,  46  id.  406;  Hughes  y.  Washington, 
65  id.  245;  Edioards  v.  Evans,  61  id.  492;  Black  on  Judg- 
ments, sees.  301,  328. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  September  1, 1876,  James  S.  Woolley  owned  and  re- 
sided upon  a  farm  of  one  hundred  and  thirty-seven  acres 
in  Christian  county,  and  on  that  day  executed,  with  his 
wife,  a  mortgage  to  the  appellee,  Lephia  O.  Brown,  to 
secure  the  payment  of  $1000  borrowed  money  five  years 
after  date,  with  interest  to  be  paid  annually,  intending 
to  mortgage  a  forty-acre  tract  of  the  farm  which  was 
situate  in  range  1,  east  of  the  third  principal  meridian, 
but  by  mistake  the  land  was  described  as  being  in  range 
1,  west.  Woolley  had  also  given  an  unsecured  note  for 
$600  to  one  Spaulding,  who  in  1889  gave  that  note  to 
the  appellant,  Electa  W.  Yarnell,  a  daughter  of  Woolley. 
On  July  22,  1889,  Mrs.  Yarnell  began  an  attachment  suit 
upon  that  $600  note  against  her  father,  who  had  become 
a  non-resident,  and  caused  the  attachment  writ  to  be 
levied  upon  the  forty -acre  tract  which  Woolley  and  Mrs. 
Brown  intended  to  be,  and  supposed  was,  included  in  the 
mortgage.  Woolley  entered  his  appearance  in  the  at- 
tachment suit,  and  on  June  6,  1890,  a  general  judgment 
was  rendered  against  him  in  favor  of  Mrs.  Yarnell  for 
$1283.21,  which  she  on  the  same  day  assigned  to  her 
attorney,  William  L.  Gross,  to  secure  him  for  services 
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rendered  and  to  be  rendered  for  her  as  such  attorney. 
Woolley  paid  the  interest  on  his  indebtedness  to  Mrs. 
Brown  up  to  September  1,  1889,  but  the  interest  due  Sep- 
tember 1, 1890,  was  not  paid,  and  on  November  7, 1890,  the 
original  bill  in  this  case  was  filed  by  Mrs.  Brown  for  the 
foreclosure  of  her  mortgage.  At  the  March  term,  1891, 
the  appearance  of  Woolley  was  entered  in  writing  in  the 
foreclosure  suit,  his 'default  was  taken,  and  the  judge  en- 
tered on  his  docket  the  usual  order  for  a  decree  of  fore- 
closure and  sale  for  $1138.35,  with  costs.  Up  to  this  time 
the  mistake  in  the  mortgage  had  never  been  detected, 
but  it  was  discovered  before  the  decree  was  entered  by 
the  clerk,  and  no  decree  was  ever  entered  at  large  upon 
the  records.  The  entire  entry  of  record  was  a  transcript 
of  the  judge's  minutes,  without  the  description  of  any 
property  or  any  of  the  usual  provisions.  An  execution 
having  been  issued  on  the  judgment  in  the  attachment 
suit,  the  land  in  question  was  sold  June  19, 1891,  to  Gross 
for  $1434.24,  the  amount  due  on  the  judgment  with  costs, 
and  he  received  a  certificate  of  purchase.  The  error  in 
the  mortgage  having  been  discovered,  the  previous  or- 
ders and  decree  in  the  cause  were  at  the  August  term, 
1891,  on  the  motion  of  Mrs.  Brown,  set  aside,  with  leave 
to  amend  the  bill  and  make  new  parties.  The  bill  was 
amended,  setting  up  the  mistake  and  asking  a  correction, 
and  making  Mrs.  Yarnell  and  her  husband  and  Gross  de- 
fendants. They  were  served  for  the  November  term, 
1891,  and  answered  the  amended  bill.  Their  answers 
were  afterward  amended,  and  their  defense  was  that  the 
court  had  no  right  to  set  aside  the  former  decree  and  that 
they  had  no  notice  of  the  mistake  or  of  Mrs.  Brown's 
rights.  Woolley  answered  admitting  all  the  allegations 
of  the  amended  bill.  Pending  the  litigation  Gross  ob- 
tained a  sheriff's  deed,  January  4,  1895.  On  a  hearing'  a 
decree  was  entered  finding  that  Mrs.  Yarnell  had  notice 
of  the  equities  of  Mrs.  Brown;  that  her  interest  and  that 
of  Gross  were  subject  to  the  mortgage  lien,  and  that  the 
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husband,  W.  R.  Yarnell,  had  no  interest  in  the  premises. 
The  decree  corrected  the  mistake  and  ordered  a  fore- 
closure and  sale.  Mrs.  Yarnell  and  Gross  appealed  to 
the  Appellate  Court,  where  the  decree  was  reversed  and 
the  cause  remanded  to  the  circuit  court,  with  directions 
to  ascertain  the  amount  due  Gross  from  Mrs.  Yarnell  and 
make  his  claim  the  first  lien  to  that  amount,  to  make 
the  amount  due  Mrs.  Brown  a  second  lien  and  to  order  a 
sale  accordingly.  From  that  judgment  Mrs.  Yarnell  has 
prosecuted  this  appeal,  and  Mrs.  Brown  has  assigned 
cross- errors  upon  the  record. 

It  is  insisted  on  behalf  of  the  appellant  that  the 
circuit  court  had  no  power,  at  the  August  term,  1891,  to 
set  aside  its  decree  of  the  March  term  preceding,  on  the 
motion  of  appellee,  but  that  appellee  misconceived  her 
remedy  and  should  have  proceeded  by  a  bill  of  review. 
That  decree  was  against  James  S.  Woolley,  and  he  was 
the  only  one  whose  rights  were  in  any  manner  affected 
by  the  method  employed  to  set  aside  the  former  decree. 
It  is  no  concern  of  appellant  that  it  was  done  by  a  mo- 
tion, rather  than  upon  an  issue  formed  or  by  default  upon 
a  bill  of  review.  The  only  party  interested  in  that  ques- 
tion has  found  no  fault  with  the  method  but  is  content 
with  the  order,  and  appellant  cannot  be  heard  to  object 
for  him. 

It  is  also  claimed  that  appellant  had  no  knowledge 
of  the  mortgage  or  of  the  land  intended  to  be  conveyed 
thereby;  but  we  are  well  satisfied  with  the  conclusion 
of  the  circuit  and  Appellate  Courts  that  she  had  such 
knowledge  and  that  her  rights  were  subordinate  to  those 
of  appellee. 

The  remaining  question  is  whether  the  equities  of 
William  L.  Gross  are  superior  to  those  of  appellee,  and 
if  so,  to  what  extent.  A  judgment  is  not  assignable,  at 
common  law  or  under  our  statute,  so  as  to  vest  a  legal 
title  in  the  assignee,  and  the  purchaser  obtains  only  an 
equitable  interest.     (McJilton  v.  Love^  13  111.  486;  Hughes 
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V.  Trakem,  64  id.  48.)  The  purchaser  takes  the  judgment 
subject  to  all  equities  existing*  between  the  parties  to  it. 
It  has  been  the  rule  in  this  State  that  the  purchaser 
of  certain  things  in  action  will  be  protected  against  the 
latent  equities  of  third  persons  of  whose  rights  he  could 
know  nothing.  Thus,  in  the  case  of  mortgages  it  has 
been  repeatedly  held  that  an  assignee  is  so  protected 
against  such  equities.  {Olds  v.  Gummings,  31  111.  188;  Sil- 
verman  v.  Bullock,  98  id.  11;  Eimrod  v.  Gilman,  147  id.  293; 
Humble  v.  Curtis,  160  id.  193.)  But  in  order  to  make  that 
rule  applicable  the  equities  must  be  equal.  If  the  as- 
signee is  a  mere  donee,  or  the  lien  acquired  is  inferior 
in  its  nature  to  another  equity,  he  will  not  be  preferred. 
The  lien  of  an  ordinary  judgment  is  general,  and  not 
specific  against  any  particular  thing.  It  only  extends 
to  what  the  debtor  really  has,  subject  to  the  equities  in 
it  at  the  date  of  the  judgment.  A  mortgagee  deals  with 
particular  property,  and  in  this  case  appellee  parted  with 
her  money  upon  the  security  of  a  particular  tract  of  land 
which  was  misdescribed,  so  that  her  right  was  equitable 
only,  but  the  equitable  interest  was  in  that  particular 
tract.  Such  an  equity  would  be  regarded  as  superior  to 
that  of  appellant,  so  far  as  her  judgment  was  a  general 
lien  upon  the  property  of  her  father,  James  S.  Woolley. 
The  appearance  of  Woolley  was  entered  in  the  attach- 
ment suit  and  a  general  judgment  was  rendered  against 
him,  and  it  is  argued  on  behalf  of  appellee  that  the  at- 
tachment was  thereby  abandoned  and  the  lien  of  the 
attarchment  released,  so  that  the  lien  of  the  judgment 
became  a  general  one.  We  do  not  think  that  such  is  the 
effect  of  the  judgment.  It  is  true  that  execution  might 
issue  thereon,  not  only  against  the  property  attached  but 
the  other  property  of  Woolley,  and  yet  the  lien  as  to  the 
particular  tract  of  land  levied  upon  was  preserved,  and 
appellant  was  not  put  in  a  worse  position  by  the  appear- 
ance and  general  judgment  than  she  would  have  been  if 
Woolley  had  not  appeared.     It  appears,  therefore,  that 
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so  far  as  the  liens  upon  the  land  are  concerned  the  equi- 
ties are  such  that  the  same  rule  applied  in  the  assign- 
ment of  mortgages  should  prevail,  and  the  rights  acquired 
by  Gross  without  notice  should  be  protected. 

When  the  assignment  was  made  to  Gross  he  had 
rendered  services  to  appellant  which  the  judgment  was 
assigned  to  secure,  but  it  was  also  intended  to  secure 
payment  for  services  and  expenses  to  be  rendered  in  the 
future,  and  he  continued  to  render  services  and  incur 
expenses  after  he  and  appellant  were  brought  into  this 
suit  and  had  full  notice  of  appellee's  equities.  For  these 
services  and  expenses  subsequent  to  such  notice,  and  in 
defending  appellant's  claim  and  his  own  to  priority  over 
appellee  in  this  suit,  he  charged  and  claimed  the  right 
to  payment  out  of  the  judgment.  By  this  means  there 
has  been  a  very  large  increase  in  his  claim  after  actual  \ 
notice  of  appellee's  equities.  The  only  valuable  consid-  ^ 
eration  actually  passing  between  him  and  appellant  prior 
to  notice  were  the  services  performed  and  the  expenses 
incurred  up  to  that  time.  A  valuable  consideration  is  an  ) 
essential  requisite  to  secure  an  equitable  right  to  pre- 
cedence in  such  a  case  as  this,  and  if  notice  is  received 
before  the  consideration  is  actually  parted  with,  it  must 
he  held  a  valid  and  binding  notice,  which  will  preclude 
an  assignee  from  acquiring  any  right  upon  a  subsequent 
consideration  as  against  the  prior  equity.  After  such 
notice  Gross  was  not  bound  to  perform  the  services  or 
incur  the  expenses  upon  the  faith  of  the  security,  and 
would  have  had  ample  relief  against  his  agreement  on 
account  of  the  failure  of  the  security.  To  permit  him, 
after  notice,  to  go  on  and  consume  the  whole  or  a  large 
part  of  the  value  of  the  property  in  litigation,  to  the 
further  impairment  or  destruction  of  the  prior  equitable 
right,  would  be  most  inequitable  and  unjust.  He  testi- 
fied to  his  subsequent  services  and  disbursements,  and 
his  charges  therefor,  as  well  as  the  continuing  charges 
in  this  litigation,  and  the  judgment  of  the  Appellate 
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Court  directed  the  circuit  court  to  ascertain  the  amount 
due  him  from  appellant  and  allow  the  same  as  a  first  lien. 
We  think  that  this  was  wrong. 

The  judgment  of  the  Appellate  Court  and  decree  of 
the  circuit  court  are  reversed  and  the  cause  is  remanded 
to  the  circuit  court,  with  directions  to  ascertain  the 
amount  equitably  due  to  William  L.  Gross  from  appel- 
lant for  services  and  expenses  to  secure  which  the  judg- 
ment was  assigned  to  him,  up  to  the  service  of  process  on 
him  under  the  amended  bill  in  this  case,  and  to  make  his 
claim  a  first  lien  for  such  amount  and  appellee's  mort- 
gage a  second  lien,  and  to  enter  a  decree  of  foreclosure 
accordingly.  Beversed  and  remanded. 


The  People  ex  rel,  Willis  B.  Powell  et  al 

V. 

John  Hartley,  County  Clerk. 
Opinion  fiUd  December  ^2^  1897, 

1 .  Elections — effect  of  refusal  of  derk  to  place  names  of  nominees  upon 
the  official  ballot.  The  refusal  of  the  county  clerk  to  place  upon  the 
official  ballot  the  names  of  candidates  nominated  by  a  county  con- 
vention because  the  certificate  of  nomination  was  not  filed  thirty 
days  before  the  date  of  the  election,  is,  in  effect,  a  holding  that  the 
certificate  of  nomination  was  inoperative. 

2.  Same —vacancies  caused  by  inoperative  certificate  of  nomination— how 
filled.  Vacancies  caused  by  the  county  clerk's  holding  a  certificate 
of  nomination  for  county  offices  to  be  inoperative,  may,  under  sec- 
tion 9  of  the  Ballot  act,  (Laws  of  1891,  p.  110,)  be  filled  by  the  county 
central  committee  by  re-nominating  the  original  candidates,  where 
no  provision  for  filling  vacancies  was  made  by  the  nominating  con- 
vention and  there  is  not  sufficient  time  to  call  another  convention. 

Original  petition  for  mandamus. 

Pifer  &  Barry,  Bayard  W.  Wright,  and  H.  Mayo, 
for  relators. 
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R.  M,  Barnes,  and  Edgar  Eldredge,  for  respondent. 

Per  Curiam:  The  questions  for  decision  in  this  case 
arise  on  the  demurrer  of  the  respondent  to  the  petition 
for  mandamus  filed  in  this  court  by  the  relators.  It  ap- 
pears from  the  petition  that  the  regular  convention  for 
the  nomination  of  candidates  of  the  republican  party  for 
county  offices  of  Marshall  county,  to  be  voted  for  at  the 
election  then  to  be  held  on  the  third  day  of  November, 
1896,  was  held  at  Lacon,  in  said  county,  on  the  27th  day 
of  August,  1896,  and  nominated  a  candidate  for  each  of 
said  offices.  A  certificate  of  such  nominations  was  after- 
wards, on  the  19th  day  of  October,  1896,  filed  with  the 
county  clerk.  The  certificate  was  in  due  form  and  prop- 
erly certified,  and  no  objections  to  it  were  filed,  but  the 
county  clerk  refused  to  place  the  nominees  therein  named 
on  the  official  ballot,  for  the  reason  that  the  certificate 
was  not  filed  thirty  days  before  the  day  of  the  election. 
Thereupon  the  republican  county  central  committee, 
which  was  the  regularly  elected  general  committee  rep- 
resenting the  republican  party  of  Marshall  county,  met 
and  filled  the  alleged  vacancies  by  nominating  the  same 
nominees  for  the  same  offices,  respectively.  The  nomi- 
nations thus  made  by  the  committee  were  duly  certified 
and  the  certificate  filed  with  the  county  clerk,  but  that 
officer  still  refused  to  place  the  names  of  such  nominees 
on  the  official  ballot,  and  this  petition  was  then  filed  to 
compel  him  to  do  so. 

Section  9  of  the  act  entitled  "An  act  to  provide  for  the 
printing  and  distribution  of  ballots  at  public  expense," 
etc.,  approved  June  22,  1891,  commonly  called  the  '*Bal- 
lot  law,"  is  as  follows:  "In  case  a  candidate  who  has 
been  duly  nominated  under  the  provisions  of  section  six 
(6)  of  this  act  die  before  election  day,  or  decline  the  nom- 
ination, as  in  this  act  provided,  or  should  any  certificate 
of  nomination  be  held  insufficient  or  inoperative  by  the 
officer  with  whom  they  may  be  filed,  the  vacancy  or^va- 
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cancies  thus  occasioned  may  be  filled  by  the  political 
party  or  other  persons  making  tne  original  nominations, 
or,  if  the  time  is  insufficient  therefor,  then  the  vacancy 
may  be  filled,  if  the  nomination  was  by  convention  or 
caucus,  in  such  manner  as  the  convention  or  caucus  had 
previously  provided,  or,  in  case  of  no  such  previous  pro- 
vision, then  by  a  regularly  elected  general  or  executive 
committee  representing  the  political  party  or  persons 
holding  such  convention,  meeting  or  caucus.  The  certi- 
ficates of  nomination  made  to  supply  such  vacancy  shall 
state,  in  addition  to  the  other  facts  required  by  section 
six  (6)  of  this  act,  the  name  of  the  original  nominee,  the 
date  of  his  death  or  declination  of  nomination,  or  the  fact 
that  the  former  nomination  has  been  held  insufficient  or 
inoperative,  and  the  measures  taken  in  accordance  with 
the  above  requirements  for  filling  a  vacancy,  and  it  shall 
be  signed  and  sworn  to  by  the  presiding  officer  and  sec- 
retary of  the  convention  or  caucus,  or  by  the  chairman 
and  secretary  of  the  duly  authorized  committee,  as  the 
case  may  be." 

We  are  of  the  opinion  that  the  refusal  by  the  county 
clerk  to  have  the  names  of  the  candidates  nominated  by 
the  county  convention  held  on  August  27  printed  on  the 
official  ballot  was,  in  effect,  to  hold  that  th«  certificate 
of  nomination  was  inoperative  under  the  statute.  If  the 
first  certificate  became  inoperative,  it  followed,  under  the 
provisions  of  the  statute,  that  there  were  vacancies  to  be 
filled.  These  vacancies  were  filled  in  the  manner  pre- 
scribed in  section  9,  and  no  reason  is  perceived  why  they 
might  not  be  legally  filled  by  the  proper  political  com- 
mittee by  the  nomination  of  the  same  candidates.  As  the 
convention  which  nominated  the  candidates  in  the  first 
place  had  made  no  provision  for  the  filling  of  vacancies, 
and  there  was  not,  under  the  statute,  sufficient  time  to 
fill  such  vacancies  by  the  original  political  authorities 
who  made  the  nominations  in  the  first  instance,  the  vacan- 
cies could  be  filled  only  "by  a  regularly  elected  general 
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or  executive  committee  representing^  the  political  party 
or  persons  holding  such  convention,  meeting  or  caucus." 

The  petition  shows  sufficient  grounds  for  the  allow- 
ance of  the  writ.  To  hold  otherwise  would  place  it  within 
the  power  of  the  officials  charged  with  the  duty  of  print- 
ing the  ballots,  to  disfranchise,  for  all  practical  purposes, 
a  great  number, — perhaps  a  majority, — of  the  legal  voters 
in  their  counties,  for  while  the  voters  might  write  upon 
the  ballot  the  names  of  those  for  whom  they  desired  to 
vote,  still  a  large  body  of  electors  could  not  be  expected 
to  do  this,  or  even  to  know  with  certainty  the  names  of 
all  the  candidates. 

This  cause  was  argued,  submitted  and  decided  at  the 
October  term,  1896,  and  the  writ  was  awarded  as  prayed, 
and  this  opinion  is  filed  in  pursuance  of  the  announce- 
ment  then  made.  *      Writ  awarded. 


Frank  Adamski 


John  Wieczorek. 

Opinion  fled  December  2i^  1897, 

1.  Review— W2i  to  impeach  former  decree  for  fraud  may  he  filed  as 
a  matter  of  right.  A  bill  to  set  aside  a  former  decree  on  the  ground 
that  It  was  obtained  by  fraud  and  subornation  of  perjury  may  be 
filed  as  a  matter  of  right,  without  obtaining  leave  of  court. 

2.  Same— proper  practice  on  opening  former  decree  under  bill  of  review. 
The  proper  practice  on  opening  a  former  decree  under  a  bill  of 
review  is,  to  hear  the  original  cause  and  bill  of  review,  with  the 
evidence  under  each,  together,  and  any  other  material  evidence. 

3.  Judgments  and  decrees — order  opening  former  decree  for  re- 
hearing is  merely  interlocutory.  An  order  of  the  court  opening  a  for- 
mer decree  for  rehearing  under  a  bill  of  review,  charging  fraud 
and  subornation  of  perjury  in  its  procurement,  is  interlocutory, 
merely,  and  not  the  subject  of  appeal  or  writ  of  error. 

Adamski  v.  Wieczorek^  66  111.  App.  582,  aflirmed. 
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Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Su- 
perior Court  of  Cook  county;  the  Hon.  Theodore  Bren- 
TANO,  Judge,  presiding. 

Edward  J.  Walsh,  and  Elmer  E.  Parks,  for  plain- 
tifE  in  error. 

A.  G.  Anderson,  and  P.  W.  Proudfoot,  for  defend- 
ant in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

A  decree  was  entered  in  the  Superior  Court  of  Cook 
county,  dismissing  for  want  of  equity,  at  complainant's 
costs,  a  bill  filed  by  John  Wieczorek,  defendant  in  error, 
against  Frank  Adamski,  plaintiff  in  error.  Afterward 
the  defendant  in  error  filed  the  bill  in  this  case  against 
plaintiff  in  error  to  impeach  and  set  aside  that  decree, 
and  to  obtain  a  rehearing  of  the  matters  alleged  in  the 
bill  so  dismissed,  and  for  relief.  The  ground  upon  which 
it  was  sought  to  set  aside  the  decree  was,  that  it  was 
obtained  by  fraud  and  subornation  of  perjury  on  the  part 
of  plaintiff  in  error,  and  perjured  testimony  procured 
and  purchased  by  him  for  a  consideration.  An  issue  was 
formed,  and  upon  a  hearing  of  the  testimony  in  open  court 
the  allegations  of  the  bill  were  found  to  be  true,  the 
decree  in  the  original  suit,  and  all  proceedings  therein, 
were  set  aside  and  a  rehearing  of  the  matters  involved 
was  granted.  The  cause  was  then  removed  by  writ  of 
error  to  the  Appellate  Court  for  the  First  District,  where 
the  writ  was  dismissed  on  the  ground  that  the  decree 
opening  the  former  litigation  and  permitting  a  further 
hearing  was  interlocutory.  The  correctness  of  that  de- 
cision is  the  only  question  in  the  case. 

The  parties  call  the  bill  in  this  case  a  bill  of  review, 
and  it  is  in  the  nature  of  such  a  bill.     In  Griggs  v.  Qear, 
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3  Gilm.  2,  it  was  said  that  a  bill  to  impeach  a  former 
decree  for  fraud  is  very  nearly  allied  to  a  bill  of  review, 
and  that  it  may  be  filed  at  any  time  as  a  matter  of  right. 
In  Boyden  v.  Beed,  55  111.  458,  a  bill  of  this  kind  is  termed 
a  bill  of  review  in  the  nature  of  an  original  bill.  Whether 
such  a  bill  is  sustainable  strictly  as  a  bill  of  review  or 
not,  it  will  be  entertained,  and  the  court,  upon  a  hearing, 
will  secure  to  the  parties  their  rights,  whatever  they 
may  be.  A  bill  of  review  ordinarily  lies  to  reverse  or 
modify  a  decree  for  error  in  law  apparent  upon  its  face 
or  on  account  of  new  facts  discovered  since  the  decree. 
{Knohloch  v.  Mueller,  123  111.  554.)  Where  the  ground  alleged 
for  the  review  of  a  decree  is  newly  discovered  evidence, 
it  is  necessary  to  apply  to  the  court  for  leave  to  file  the 
bill,  and  where  the  court  has  refused  to  grant  such  leave 
this  court  has  entertained  an  appeal  or  writ  of  error. 
{Hoig  V.  Thrap,  84  111.  302;  Walker  v.  Douglas,  89  id.  425; 
Schaefer  v.  Wundeide,  154  id.  577.)  Such  a  refusal  seems 
to  be  regarded  as  a  final  determination  of  the  sufiiciency 
of  the  alleged  new  matter,  if  proved,  as  a  ground  for  re- 
versing or  modifying  the  decree.  Of  the  same  nature  is 
an  order  striking  from  the  files  a  petition  alleging  newly 
discovered  evidence  and  asking  for  leave  to  file  a  bill  of 
review.  {Cole  v.  Littledale,  164  111.  630.)  Such  rulings  have 
been  treated  the  same  as  sustaining  a  demurrer  to  a  bill 
and  finally  disposing  of  the  case.  In  case  of  a  bill  of  this 
kind  it  is  not  necessary  to  obtain  leave  of  court,  but  it 
may  be  filed  as  a  matter  of  right,  and  if,  upon  sustaining 
a  demurrer  or  on  hearing,  it  should  be  dismissed,  the 
decree  would  doubtless  be  final. 

If  an  issue  is  formed  on  such  a  bill  and  the  cause  heard, 
the  court  may  open  the  original  decree  for  a  rehearing, 
and  in  that  case  will,  upon  final  hearing,  re-aflftrm  it,  or 
revise,  reverse  or  modify  it  according  to  the  equities  of 
the  parties.  Upon  opening  the  original  decree  it  is  a 
proper  practice  to  hear  the  original  cause  and  the  bill 
of  review,  with  the  evidence  under  each,  together,  and 
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also  any  other  material  evidence.  The  evidence  taken 
on  the  hearing  of  this  bill,  showing  the  false  and  per- 
jured character  of  the  testimony  in  the  original  case, 
would  be  competent  and  material  on  the  final  hearing  on 
the  merits.  In  Chicago  Building  Society  v.  Eaas^  111  111.  176, 
the  circuit  court,  under  a  bill  filed  to  impeach  a  decree 
for  fraud,  set  aside  the  decree  and  ordered  an  account 
stated  between  the  parties.  Substantial  rights  of  the 
parties  were  there  finally  determined  and  an  appeal  was 
heard  in  this  court.  So,  also,  in  Allison  v.  Drake,  145  111. 
500,  the  decree  on  the  bill  of  review  definitely  and  finally 
determined  the  rights  of  the  parties  in  the  premises,  or- 
dered a  conveyance  and  decreed  an  accounting.  It  was 
held  that  such  a  decree  was  final,  notwithstanding  the 
order  for  an  accounting,  and  the  appeal  was  properly 
taken.  InAxtell  v,  Pulsifer,  155  111.  141,  while  the  subject 
of  appeal  was  not  discussed,  the  bill  was  only  filed  to  set 
aside  a  default  and  decree  entered  in  pursuance  of  it, 
so  that  the  parties  might  make  a  defense  in  the  original 
suit,  of  which  they  had  been  wrongfully  deprived.  No 
further  relief  was  sought  under  the  bill,  and  so  far  as  it 
was  concerned  the  proceeding  was  ended.  In  this  case, 
however,  the  rights  of  the  parties  in  the  matters  in  con- 
troversy had  not  been  decided  or  settled  by  the  decree 
opening  the  cause.  The  bill  of  review  was  still  under 
control  of  the  court,  and  upon  final  hearing  the  court 
might  restore  the  parties  to  their  former  rights  and  again 
enter  the  decree  set  aside  for  the  purpose  of  the  rehear- 
ing, or  such  other  decree  as  the  evidence  in  the  original 
cause  and  under  the  bill  of  review  might  require.  The 
decree  opening  the  original  decree  for  a  rehearing  was 
interlocutory,  merely,  and  not  the  subject  of  appeal  or 
writ  of  error. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affl/rmed. 
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The  Bloomington  Cemetery  Association 

V. 

The  People  ex  rel  W.  J.  Baldridge,  County  Collector. 
Opinion  filed  December  ££,  1897. 

L  Taxes— Zaws  exempting  property  from  taxation  vnll  he  strictly  con- 
strued. Laws  exempting  property  from  taxation  will  be  strictly 
construed,  and  all  reasonable  intendments  will  be  indulged  in  favor 
of  the  State. 

2.  S AME— ?o«  adjoining  cemetery  grounds  used  as  residence  for  custodian 
is  not  exempt  from  taxation.  A  separate  lot  adjoining  a  cemetery, 
purchased,  held  and  used,  not  for  burial  purposes,  but  for  an  office 
and  residence  of  the  custodian  of  the  grounds,  and  upon  which  is 
a  well  to  supply  water  for  use  in  the  grounds,  does  not  come  within 
the  constitutional  or  statutory  provisions  exempting  cemetery 
grounds  from  taxation. 

Appeal  from  the  County  Court  of  McLean  county; 
the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 

Owen  T.  Reeves,  for  appellant. 

RowELL,  Neville  &  Lindley,  (R.  L.  Fleming,  of 
counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  only  question  presented  by  this  record  is,  whether 
or  not  lot  5,  in  block  13,  of  John  Niccolls  &  Co.'s  addition 
to  Bloomington,  owned  by  appellant  and  enclosed  with 
its  cemetery  grounds,  is  subject  to  taxation.  The  asso- 
ciation was  incorporated  by  a  special  act  February  16, 
1857,  with  capital  stock  of  $10,000,  divided  into  shares  of 
$1000  each,  which  might  be  paid  for  in  real  estate.  The 
charter  provided  that  "the  object  of  said  association  shall 
be,  exclusively  and  solely,  to  lay  out  and  enclose  and 
ornament  a  plat  or  piece  of  ground,  not  to  exceed  one 
hundred  acres,  as  aforesaid,  to  be  used  as  a  burial  place, 
to  which,  if  thought  best,  may  be  added  a  floral  garden 
by  said  association;  and  said  piece  of  ground  so  held  and 
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platted  shall  be  exempt  from  taxation  and  execution," 
It  was  also  provided  that  one-fourth  of  all  the  proceeds 
of  sales  of  burial  lots  should  be  expended  in  improving 
and  ornamenting  the  grounds  and  the  balance  paid  to 
the  stockholders.  It  appears  that  in  1857  the  association 
bought  a  tract  of  land  containing  33.14  acres,  and  also 
said  lot  5,  which  lot  adjoined  said  tract  on  the  west,  and  , 
was  purchased  to  connect  said  tract  with  a  public  street, 
and  was  used  at  first,  in  part,  as  an  entrance,  but  later 
another  street  was  laid  out  and  the  association  built  a 
dwelling  house  and  dug  a  well  on  this  lot.  The  custodian 
employed  by  the  association  lived  in  this  house,  part  of 
the  time  keeping  house  and  part  of  the  time  boarding 
with  a  family  living  there  under  arrangements  made  with 
him.  One  room  was  reserved  and  used  as  an  office  by  the 
association,  and  the  well  was  used  to  provide  water  for 
the  cemetery  grounds.  This  lot  had  not  been,  nor  was 
it  designed  to  be,  platted  or  used  for  burial  purposes. 
The  county  court  overruled  the  objections  of  the  associa- 
tion, and  rendered  judgment  against  the  lot  for  the  tax 
assessed  against  it. 

Laws  exempting  property  from  taxation  will  be 
strictly  construed,  and  all  reasonable  intendments  will  be 
indulged  in  favor  of  the  State,  and  unless  it  clearly  ap- 
pears that  the  property  is  exempt,  it  must,  like  other 
property,  be  held  subject  to  taxa}:ion.  In  tJie  matter  of 
Swigert,  119  111.  83;  Montgomery  v.  Wyman,  130  id.  17;  Base- 
hill  Cemetery  Co.  v.  Kem^  147  id.  483;  People  ex  rel.  v.  City  of 
Chicago,  124  id.  636. 

It  will  be  noticed  that  the  sole  and  exclusive  object  of 
the  association  was  to  lay  out,  enclose  and  ornament  a 
plat  or  piece  of  ground  to  be  used  as  a  burial  place,  and 
the  exemption  is  in  these  words:  "Said  piece  of  ground  so 
held  and  platted  shall  be  exempt  from  taxation  and  exe- 
cution." It  would  require  a  construction  more  liberal  than 
is  applied  to  statutes  exempting  property  from  taxation, 
to  bring  within  this  exemption  clause  a  separate  adjoin- 
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inglot,  purchased,  held  and  used,  not  for  burial  purposes, 
but  for  an  office  and  .dwelling  of  the  custodian  of  the 
grounds  and  for  a  supply  of  water.  If  a  strict  construc- 
tion were  once  departed  from,  it  would  not  be  difficult  in 
many  cases  to  prove  that  property  of  great  value,  not 
strictly  within  the  terms  of  the  exemption,  is  yet  within 
its  spirit,  by  showing  that  it  is  in  the  highest  degree 
useful  for  the  purpose  to  which  the  exempted  property  is 
devoted.  Section  3  of  article  9  of  the  constitution  of  1870 
provides  that  such  property  as  may  be  used  exclusively 
for  cemetery  purposes  may  be  exempted  from  taxation  by 
general  law,  and  the  general  law  on  the  subject  is  that 
"all  lands  used  as  grave-yards  or  grounds  for  burying  the 
dead"  shall  so  be  exempt.  2  Starr  &  Curtis'  Stat.  chap. 
120,  sec.  2. 

Applying  the  rule  of  strict  construction  in  favor  of  the 
State,  we  find  nothing  in  this  statute,  nor  in  the  charter 
of  the  association,  which  can  be  held  to  extend  the  ex- 
emption to  the  lot  in  question. 

The  judgment  of  the  county  court  must  be  affirmed. 

Judgment  affirmed. 


The  West  Chicago  Street  Railroad  Company 

V, 

Martin  Dougherty. 

Opinion  filed  Ikcemher  SSy  1897, 

1 .  Instructions — when  instruction  does  not  single  out  and  give  undue 
prominence  to  particular  testimony.  An  instruction  that  the  deposition 
of  a  certain  person  (naming^  him)  should  be  considered  by  the  jury 
with  all  the  other  evidence  in  the  case,  and  be  given  such  weight 
as  they  might  think  it  entitled  to  in  connection  with  the  circum- 
stances and  evidence  in  the  case,  does  not  single  out  and  give  un- 
due prominence  to  particular  testimony. 

2.  Same — where  the  ev^idence  is  conflicting  the  Jury  should  be  accurately 
instructed.  Where  there  is  a  conflict  in  the  evidence  it  is  important 
that  the  jury  should  be  accurately  instructed  as  to  questions  of  law. 
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3.  Appeals  and  errors— tofeen  refusal  of  an  instruction  conoeming 
the  plaintiff's  interest  vnll  reverse.  The  refusal  of  an  instruction  that 
while  the  law  permits  the  plaintiff  to  testify,  yet  the  jury  may  con- 
sider that  he  is  the  plaintiff  and  interested  in  the  suit,  in  determin- 
ing how  much  credence  is  to  be  given  to  his  testimony,  will  work 
reversal,  where  there  is  a  conflict  in  the  evidence  and  no  other 
instruction  upon  the  question  is  given. 

West  Chicago  Street  B.  B.  Co,  v.  Dougherty,  64  111.  App.  599,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Philip  Stein,  Judge, 
presiding". 

This  was  an  action  for  personal  injuries,  brought  by 
Martin  Dougherty,  against  the  West  Chicago  Street  Rail- 
road Company,  resulting  from  an  accident  which  occurred 
in  October,  1892,  at  the  intersection  of  Milwaukee  and 
Wabansia  avenues,  in  Chicago.  Appellee,  about  seven 
o'clock  in  the  morning,  was  riding  to  his  work  in  a  wagon 
owned  and  driven  by  one  James  O'Brien.  Wabansia  ave- 
nue, at  the  place  where  it  crosses  Milwaukee  avenue,  does 
not  run  directly  east  and  west,  but  there  is  a  jog  in  the 
street  of  about  one  hundred  and  seventy-five  feet.  As 
the  wagon  approached  Milwaukee  avenue  on  Wabansia 
avenue  from  the  east  and  turned  north  on  Milwaukee 
avenue  in  order  to  again  go  to  Wabansia  avenue,  a  car  of 
appellant  company,  north-bound,  passed  them,  and  after 
it  had  proceeded  some  twenty-five  or  thirty  feet  past  the 
wagon,  O'Brien  turned  his  horse  for  the  purpose  of  cross- 
ing the  tracks.  At  this  time  another  car  of  appellant, 
south-bound,  was  from  seventy-five  to  one  hundred  feet 
distant,  but  the  north-bound  car  which^had  just  passed 
the  wagon  obstructed  the  view  of  O'Brien,  the  driver.  The 
car  struck  the  wagon  with  such  force  as  to  throw  it  some 
eighteen  feet,  and  appellee  was  thrown  out  and  received 
serious  injuries. 

Upon  the  trial  of  the  cause  in  the  circuit  court  of  Cook 
county  the  jury  returned  a  verdict  in  favor  of  plaintiff 
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below  for  $3000,  on  which  judgment  was  rendered,  and  on 
appeal  to  the  Appellate  Court  this  judgment  was  affirmed. 
From  the  judg-ment  of  the  Appellate  Court  this  appeal  is 
prosecuted  to  this  court. 

Egbert  Jamieson,  and  John  A.  Rose,  for  appellant. 

James  B.  McCracken,  and  Albert  M.  Cross,  for  ap- 
pellee. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

All  questions  of  fact  have  been  conclusively  settled 
by  the  judgements  of  the  circuit  and  Appellate  Courts. 
Appellant  assigns  and  urges  as  error  the  admission  of 
certain  testimony,  and  the  giving  of  instructions  on  the 
part  of  the  plaintiff  below  and  the  refusal  of  instructions 
on  behalf  of  the  defendant. 

Upon  the  trial  of  the  cause  the  defendant  desired  to 
show  by  the  plaintiff  that  just  before  the  accident  he  had 
remonstrated  with  O'Brien,  the  driver,  as  to  the  danger 
of  crossing  the  track  at  that  particular  time,  and  assigns 
as  error  the  court  refused  to  permit  it  to  do  so.  An  ex- 
amination of  the  record  discloses  that  there  was  no  error 
in  this  respect.  The  witness,  on  being  interrogated  re- 
garding this  fact,  was  asked:  * 

Q.  "Well,  you  didn't  tell  him  what  to  do  and  what  not 
to  do,  did  you? 

A.  "No,  sir;  I  told  him  nothing. 

Q.  "You  didn't  find  any  fault  with  him  for  what  he  did? 

A.  "No,  sir." 

The  trial  court,  at  the  request  of  the  plaintiff,  in- 
structed the  jury  that  the  deposition  of  one  James  O'Brien 
should  be  considered  by  the  jury  with  all  the  other  evi- 
dence in  the  case,  and  be  given  such  weight  as  they 
might  think  it  entitled  to  in  connection  with  the  circum- 
stances and  the  evidence  in  the  case.     It  is  urged  that 
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this  instruction  sinj^les  out  and  gives  undue  prominence 
to  the  evidence  of  O'Brien.  The  object  of  the  instruction 
was  to  inform  the  jury  that  the  deposition,  under  the  law, 
should  be  considered  in  the  same  manner  as  if  the  witness 
had  himself  been  present  and  testified  in  the  case.  It 
is  apparent  the  jury  were  not  misled  or  deceived  by  the 
instruction.  It  did  not  call  attention  to  any  fact  testi- 
fied to,  but  to  the  fact  that  a  deposition  was  to  be  consid- 
ered in  the  same  way  as  if  the  witness  had  testified  in 
open  court. 

Error  is  assigned  by  appellant  that  the  court  refused 
to  give  to  the  jury  the  following  instruction  asked  by 
defendant: 

"The  jury  are  instructed  that  while  the  law  permits 
the  plaintiff  in  the  case  to  testify  in  his  own  behalf,  never- 
•theless  the  jury  have  the  right,  in  weighing  his  evidence, 
to  determine  how  much  credence  is  to  be  given  to  it,  and 
to  take  into  consideration  that  he  is  the  plaintiff  and 
interested  in  the  result  of  the  suit." 

No  instruction  was  given  on  this  question  and  no 
objection  exists  to  the  instruction.  There  was  a  sharp 
conflict  in  the  evidence  as  to  who  was  guilty  of  negli- 
gence,— the  plaintiff  and  the  driver  of  the  wagon  or  the 
servants  of  the  defendant.  The  evidence  for  the  plaintiff 
as  to  the  negligence  of  defendant  was  shown  by  his  tes- 
timony and  that  of  O'Brien.  The  testimony  of  the  grip- 
man  and  of  four  or  five  passengers  on  the  car  which  struck 
the  wagon  was  in  conflict  with  the  testimony  for  plain- 
tiff. We  have  held  that  where  there  is  such  conflict  it  is 
important  that  the  jury  should  be  correctly  instructed. 
The  refusal  of  this  instruction  was  error. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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The  Calumet  Electric  Street  Railway  Company     JS  ^I 

V. 
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John  P.  Christenson.  i70 
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Opinion  filed  December  gS,  1897.  |170      888 

|116a  »518 

1.  Appeals  and  errors— motion /or  verdict  must  he  accompanied 
by  written  instruction.  Alleged  error  of  the  trial  court  in  denying  a 
motion  to  take  the  case  from  the  jury  and  direct  a  verdict  cannot 
be  considered  in  the  Supreme  Court,  where  no  written  instruction 
directing  a  verdict  is  offered  with  the  motion. 

2.  TniAJj— peremptory  instruction  comes  too  late  when  offered  in  the  series. 
One  cannot  raise  the  question  whether  the  case  should  be  submit- 
ted to  the  jury  upon  the  facts,  by  a  peremptory  instruction  offered 
as  one  of  a  series  of  instructions  upon  which  the  case  is  submitted. 

Calumet  Electric  St.  Ry.  Co.  v.  Christenson,  70  111.  App.  84,  aflQrmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  S.  Tuthill,  Judge, 
presiding. 

Judson  F.  Going,  for  appellant. 

B.  F.  Chase,  and  F.  H.  Novak,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellee  obtained  a  judgment  against  appellant  in 
the  circuit  court  of  Cook  county,  which  has  been  affirmed 
by  the  Appellate  Court  for  the  First  District. 

The  only  complaint  made  in  this  court  is,  that  the 
trial  court  overruled  defendant's  motions  to  take  the  case 
from  the  jury  and  direct  a  verdict  for  defendant,  and 
refused  to  give  to  the  jury  the  thirteenth  instruction  re- 
quested by  defendant.  A  motion  to  take  the  case  from 
the  jury  and  direct  a  verdict  for  defendant  was  made  at 
the  close  of  the  evidence  for  plaintiff  and  renewed  at  the 
close  of  all  the  evidence,  but  no  written  instruction  di- 
recting such  a  verdict  was  presented  with  the  motion,  to 
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be  given  by  the  court.  In  order  to  preserve  the  question 
sought  to  be  raised  in  this  court  an  instruction  must  be 
presented  in  writing.  (Bartelott  v.  International  Bank,  119 
111.  259;  Wenona  Coal  Co.  v.  Holmquist,  152  id.  581;  Sicift  <Jb 
Co.  V.  Fv£,  167  id.  443.)  The  thirteenth  instruction  which 
was  refused  directed  a  verdict  for  the  defendant,  and  was 
one  of  a  series  presented  by  clefendant  on  the  submission 
of  the  cause  to  the  jury.  A  party  cannot  raise  the  ques- 
tion whether  the  c^se  ought  to  be  submitted  to  the  jury 
by  an  instruction  offered  in  a  series  by  which  it  is  so  sub- 
mitted. Peirce  v.  Walters,  164  111.  560;  Vallette  v.  Bilinski, 
167  id.  564. 

It  is  the  duty  of  the  trial  judge  upon  a  motion  for  a 
new  trial,  and  of  the  Appellate  Court  in  reviewing  his 
decision  upon  such  motion,  to  consider  and  decide  upon 
controverted  questions  of  fact,  but  the  responsibility  for 
the  decision  of  such  questions  in  suits  at  law  ends  with 
the  Appellate  Court.  The  motions  and  instructions  were 
not  sufficient  to  preserve  the  question  whether  or  not  the 
evidence,  as  a  matter  of  law,  justified  the  submission  to 
the  jury. 

The  judgment  of  the  Appellate  Court  must  be  affirmed, 
and  is  affirmed  accordingly.  judgment  afflrmed. 


Joseph  Barclay,  Sr.  et  al 

V. 

Lawrence  J.  Platt  et  al. 

Opinion  filed  December  SSj  1897. 

1.  Uses— when  use  is  executed  by  statute  and  title  passes  to  ben^ftdaries. 
Where  property  is  devised  to  executors  for  the  benefit  of  the  tes- 
tator's son  and  his  children,  the  use  is  executed  by  the  statute, 
(Rev.  Stat.  1874,  chap.  30,  sec.  3,)  and  the  title  passes  directly  to 
the  beneficial  devisees  if  no  powers  or  duties  are  conferred  or  im- 
posed upon  the  executors,  respecting"  either  the  property  or  the 
beneficiaries,  which  require  them  to  hold  the  legal  title. 
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2.  Wills — clause  of  mil  construed  as  creating  a  Ufe  estate  with  remain- 
der in  fee.  A  devise  of  property  "for  the  benefit"  of  the  testator's 
daughter  and  son,  "for  them  and  their  children,  should  they  have 
any,"  creates  a  life  estate  in  the  testator's  children  in  an  undi- 
vided half  of  the  property  with  remainder  in  fee  to  any  children 
which  might  be  born  to  either,  and  neither  creates  an  estate  in  co- 
tenancy between  them  and  their  children  nor  limits  the  remainder- 
men to  children  in  being  at  the  testator's  death. 

3.  Remainders— rcmaiTMie?*  to  life  tenant's  children  vests  at  hirth  of 
first  child,  A  remainder  in  fee  to  the  life  tenant's  children,  "should 
he  have  any,"  vests  at  the  birth  of  the  first  child,  subject  to  being 
diminished  by  the  birth  of  other  children. 

4.  Partition— safe  of  property  having  a  life  estate  in  undivided  half 
—proper  treatment  of  proceeds.  Upon  the  sale,  under  a  partition  de- 
cree, of  property  in  which  a  life  estate  exists  in  an  undivided  half 
with  remainder  in  fee  to  the  life  tenant's  children,  one-half  the 
proceeds  of  the  sale  must  be  treated  the  same  as  the  property  would 
have  been  if  not  sold,  in  order  to  preserve  the  rights  of  the  respec- 
tive parties. 

5.  Same — wJien  appellant  must  pay  costs  on  appeal  from  partition  de- 
cree. The  appellants  must  pay  the  costs  on  appeal  from  a  partition 
decree,  where  there  is  no  controversy  as  to  the  rights  of  one  appel- 
lee and  no  error  is  assigned  questioning  the  decree  as  to  him,  and 
the  other  appellees  are  minor  children  against  whom  the  conten- 
tion of  the  appellants  is  not  sustained,  although  the  decree  is  re- 
versed owing  to  a  different  construction  by  the  Supreme  Court  from 
that  of  the  trial  court  of  the  will  under  which  the  parties  claim. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Theodore  Brentano,  Judg^e,  presiding. 

F.  J.  Grippen,  for  appellants. 

J.  W.  Merriam,  for  appellees  Joseph  Barclay,  Jr. ,  and 
Emily  Edith  Barclay. 

Morton  T.  Culver,  for  appellee  Lawrence  J.  Piatt. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  April  14,  1875,  Daniel  Barclay  made  his  last  will 
and  testament,  the  fifth  clause  of  which  was  as  follows: 

"I  give  and  devise  unto  my  executors  hereinafter 
named,  the  following  tract  or  piece  of  land  situated  in 
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the  city  of  Chicag-o,  county  of  Cook  and  State  of  Illinois: 
the  west  thirteen  feet  of  lot  17  and  the  east  nine  feet  of 
lot  16,  in  Reynolds'  subdivision  of  the  south-west  quarter 
of  block  45,  canal  trustees'  subdivision  of  section  7,  town- 
ship 39,  range  14,  east,  tog-ether  with  the  buildings  and 
improvements  thereon,  intrust  for  the  use  and  benefit  of 
my  daughter,  Ida  Louise  Barclay,  during  her  natural  life 
and  at  her  death  to  the  Foundlings'  Home  of  Chicago,  at 
present  situated  on  Wood  street,  between  West  Madison 
and  West  Monroe  streets,  in  said  city,  to  be  used  and 
applied  to  the  uses  of  said  Foundlings'  Home." 

By  the  seventh  clause  he  disposed  of  a  leasehold  inter- 
est on  State  street,  Chicago,  and  provided  for  the  payment 
of  $2000  to  his  son,  Joseph  Barclay,  one  of  the  appellants, 
out  of  rents  and  profits  of  said  premises.  Afterward,  on 
December  10,  1879,  he  executed  a  codicil  to  the  will,  in 
part  as  follows:  "Now,  my  daughter  Ida  having  died, 
and  having  sold  the  lease  on  State  street,  I  must  make 
some  changes.  The  property  set  apart  in  will  for  Ida  is 
now  null  and  void.  I  revoke  part  of  here  set  apart  for 
my  daughter  Marianna  R.  Piatt.  I  revoke  the  money  set 
oflf  for  my  son,  Joseph.  *  ♦  ♦  i  now  place  the  house 
in  the  hands  of  the  administrators  that  was  set  apart  for 
Ida,  for  the  benefit  of  Marianna  R.  Piatt  and  my  son,  Jo- 
seph, for  them  and  their  children,  should  they  have  any." 

The  testator,  Daniel  Barclay,  died  February  2,  1880, 
leaving  his  said  children,  Marianna  R.  Piatt  and  the  ap- 
pellant Joseph  Barclay,  surviving  him,  and  the  will  and 
codicil  were  admitted  to  probate  February  9,  1880.  Ma- 
rianna R.  Piatt  was  afterward  married  to  Samuel  T. 
Wright,  and  they  are  both  dead.  The  appellee  Lawrence 
J.  Piatt,  who  is  the  only  child  of  Marianna  R.  Piatt, 
filed  the  bill  in  this  case,  asking  for  a  partition  between 
himself  and  Joseph  Barclay  of  the  premises  described  in 
the  fifth  clause  of  the  will,  which  by  the  codicil  was 
devised  for  the  benefit  of  Marianna  R.  Piatt  and  Joseph 
Barclaj^,  and  for  a  construction,  of  the  will  and  an  ac- 
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counting.  Among  the  defendants  to  the  bill  were  Henry 
H.  Tracey,  the  surviving  executor,  and  Joseph  Barclay 
and  his  two  children,  Joseph  Barclay,  Jr.,  and  Emily 
Edith  Barclay,  who  were  born  after  the  death  of  the 
testator.  After  the  original  bill  was  filed,  the  appellant 
Henry  L.  Glos,  on  his  own  motion,  became  a  party  de- 
fendant, alleging  that  after  the  filing  of  the  bill  he  had 
purchased  and  received  a  conveyance  of  the  interest  of 
Joseph  Barclay  in  the  property,  and  he  filed  his  answer 
in  the  cause  setting  up  his  interest.  The  cause  was  re- 
ferred to  a  master  in  chancery,  who  reported,  in  sub- 
stance,  that  by  the  will  and  codicil  the  testator  devised 
the  real  estate  to  his  executors  in  trust,  for  the  joint  uSe 
and  benefit  of  Marianna  R.  Platt  and  Joseph  Barclay  and 
-their  children,  intending  that  Marianna  R.  Platt  and  her 
children  should  have  the  use  and  benefit  of  one-half  dur- 
ing her  natural  life,  with  remainder  to  her  children  abso- 
lutely on  her  death;  that  Joseph  Barclay  and  his  children 
should  have  the  use  and  benefit  of  the  other  half  in  like 
manner,  with  the  interest  of  the  children  commencing  at 
birth  and  the  remainder  to  them  absolutely  at  his  death; 
that  the  executors  should  have  the  management  of  the 
estate  during  the  lives  of  Marianna  R.  Platt  and  Joseph 
Barclay,  and  that  said  executors  should  pay  the  income 
to  them  and  their  children  during  the  life  tenancies.  He 
therefore  found  that  the  complainant  was  entitled  to  one- 
half  in  fee  simple,  his  mother  being  dead  and  the  trust 
terminated  as  to  that  half,  and  that  he  was  entitled  to 
a  partition,  but  that  the  trust  survived  in  full  force  as 
to  the  other  half,  which  should  be  held  and  managed  in 
trust  for  the  use  and  benefit  of  Joseph  Barclay  and  his 
children  during  the  life  of  said  Joseph  Barclay.  Excep- 
tions of  the  defendants  Joseph  Barclay  and  Henry  L.  Glos 
were  disallowed,  the  master's  report  was  confirmed,  and 
a  decree  was  entered  in  accordance  therewith.  From  that 
decree  this  appeal  was  prosecuted. 
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No  question  is  made  as  to  the  ownership  of  an  undi- 
vided half  of  the  premises  sought  to  be  partitioned,  by 
the  complainant  Lawrence  J.  Piatt,  or  as  to  his  right  to 
a  partition.  It  is  conceded  that  under  any  construction 
of  the  will  he  is  entitled  to  one-half  of  the  real  estate  in 
fee,  as  claimed  and  ordered  to  be  set  off  to  him,  and  the 
only  contest  is  between  the  defendants  Joseph  Barclay 
and  his  grantee,  Henry  L.  Glos,  on  the  one  side,  and  the 
minor  children  of  Joseph  Barclay  on  the  other.  Joseph 
Barclay  and  Henry  L.  Glos  claim  that  there  was  an  ab- 
solute devise  of  the  undivided  half  of  the  premises  to 
Joseph  Barclay  and  his  children,  if  he  should  have  any 
when  the  will  took  effect  at  the  death  of  the  testator, 
and  that  as  he  had  no  children  at  that  time  he  took  the 
entire  fee  and  his  after-born  children  took  nothing.  This 
is  the  ground  for  the  appeal. 

We  do  not  agree  with  the  contention  that  Joseph  Bar- 
clay took  the  fee,  nor  are  we  able  to  sustain  the  decree 
as  made,  establishing  an  active  trust  in  the  undivided 
half  devised  for  the  use  and  benefit  of  Joseph  Barclay. 
The  devise  of  the  beneficial  interest  was  equivalent  to  a 
devise  of  the  land  itself.    {Ryan  v.  Allen,  120  111.  648;  Car-  | 

j)enter  v.  VanOlindcr,  127  id.  42;  Zimmer  v.  Sennott,  134  id.  l 

505.)    No  duties  were  imposed  on  the  executors,  either  j 

with  respect  to  the  beneficiaries  or  the  property  itself.  \ 

There  was  no  agency,  duty  or  power  imposed  on  them 
to  manage  or  control  the  property  or  apply  the  rents  or  j 

income,  or  to  perform  any  other  duty  requiring  them  to 
hold  the  legal  title.  The  use  was  therefore  executed  by 
the  statute  and  the  title  passed  directly  to  the  devisees. 
Rev.  Stat.  chap.  30,  sec.  3;  Perry  on  Trusts,  sec.  298; 
Withamv.  Broojier,  63  111.  344;  Lynch  v.  Swayne,  83  id.  336; 
Kirkland  v.  Cox,  94  id.  400;  O'Melia  v.  Mullarky,  124  id.  506. 

Nor  do  we  find  any  warrant  in  the  will  for  the  conclu- 
sion that  there  was  a  devise  to  Joseph  Barclay  and  his 
children  during  his  lifetime,  with  the  remainder  in  fee  to 
his  children  after  his  death.     If  he  and  his  children  be- 
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came  tenants  in  common  there  would  be  no  ground  for 
saying"  that  his  estate  was  limited  to  his  life  while  that 
of  the  children  was  a  fee.  The  language  of  the  codicil 
was:  "For  the  benefit  of  Marianna  R.  Platt  and  my  son, 
Joseph,  for  them  and  their  children,  should  they  have 
any."  As  the  use  was  executed,  the  language  is  to  be 
construed  the  same  as  a  devise  made  directly  to  Marianna 
R.  Platt  and  Joseph  Barclay,  for  them  and  their  chil- 
dren, which  devised  the  land  to  them  and  limited  a  re- 
mainder to  their  children.  As  we  interpret  the  will  there 
was  a  devise  of  the  undivided  half  to  Joseph  Barclay 
for  life  with  remainder  in  fee  to  his  children,  and  upon 
the  birth  of  his  child  Joseph  Barclay,  Jr.,  the  remainder 
vested  in  him,  subject  to  be  diminished  as  others  should 
be  bom.  It  would  open  to  let  in  after-born  children,  and 
js  now  vested  in  Joseph  Barclay,  Jr.,  and  Emily  Edith 
Barclay,  subject  to  have  their  respective  interests  re- 
duced by  the  birth  of  other  children  of  Joseph  Barclay. 

This  necessitates  a  reversal  of  the  decree  of  the  Supe- 
rior Court,  and  it  is  reversed  and  the  cause  remanded, 
with  directions  to  proceed  in  conformity  with  the  views 
herein  expressed;  and  if  the  premises  shall  be  sold,  one- 
half  of  the  proceeds  shall  be  treated  the  same  as  the 
premises  should  be  if  not  sold,  so  as  to  protect  and  pre- 
serve the  rights  of  the  respective  parties. 

As  there  is  no  controversy  concerning  the  title  of  the 
appellee  Lawrence  J.  Platt,  and  no  error  is  assigned  ques- 
tioning the  decree  as  to  him,  he  will  not  be  required  to 
pay  any  costs.  We  have  not  sustained  the  contention  of 
appellants,  although  giving  a  different  construction  to 
the  will  from  that  of  the  Superior  Court;  and  being  of  the 
opinion  that  no  costs  should  be  taxed  to  the  minor  chil- 
dren, the  appellants  will  be  required  to  pay  the  costs. 

Reversed  and  remanded. 
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Peter  Lourance 

V, 

John  Goodwin,  Jr. 

Opinion  filed  December  22,  1897, 

1.  Ejectment — ejectment  verdict  not  disturbed  unless  clearly  against 
the  evidence.  In  the  absence  of  errors  of  law  an  ejectment  verdict 
will  not  be  disturbed,  where  there  is  a  contrariety  of  evidence,  and 
the  facts  and  circumstances,  by  a  fair  and  reasonable  intendment, 
will  authorize  the  verdict. 

2.  Instructions— mj/kjm  error  in  one  sei-ies  of  instructions  is  ctired 
by  the  other  series.  The  instructions  given  for  both  parties  will  be 
construed  together,  and  when  so  considered,  if  they  state  the  law 
correctly  as  a  whole,  the  error  that  may  appear  in  one  series  will 
be  deemed  corrected  by  the  other. 


Appeal,  from  the  Circuit  Court  of  Vermilion  countyj 
the  Hon.  P..  Bookw alter.  Judge,  presiding. 

Salmans  &  Draper,  for  appellant. 

D.  D.  Evans,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  an  action  of  ejectment  brought  by  Peter 
Lourance,  against  John  Goodwin,  Sr.,  and  John  Goodwin, 
Jr.,  to  the  May  term,  1896,  of  the  circuit  court  of  Ver- 
milion county,  to  recover  a  strip  of  land  forty  rods  long 
and  seven  feet  and  three  inches  wide  at  the  north  end 
and  tapering  to  a  point  at  the  south  end.  At  the  October 
term  following,  the  suit  was  dismissed  as  to  John  Good- 
win, Sr.,  and  an  amended  declaration  filed,  describing  the 
premises  as  "commencing  at  a  stone  at  the  south-west 
corner  of  the  north-east  quarter  of  section  7,  township  21, 
range  12,  west,  Vermilion  county,  Illinois;  thence  forty 
rods  north;  thence  west  seven  feet  and  three  inches  to 
center  of  hedge  row;  thence  southerly  to  the  place  of 
beginning."    The  defendant,  John  Goodwin,  Jr.,  pleaded 
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the  g-eneral  issue  and  a  special  plea,  verified  by  afftdavit, 
denying"  possession  of  the  premises  described  in  the  dec- 
laration. A  trial  was  had  before  a  jury,  and  a  verdict 
rendered  in  favor  of  the  defendant.  A  motion  was  made 
for  a  new  trial  for  cause,  which  was  overruled  by  the 
court  and  judgment  rendered  upon  the  verdict.  The  plain- 
tiff brings  the  record  here  by  appeal. 

It  appears  from  the  record  that  appellant,  Peter  Lour- 
ance,  was  the  owner  of  the  north-east  quarter  of  the 
north-east  quarter  of  section  7,  containing  forty  acres, 
from  October  7,  1874;  while  appellee,  John  Goodwin,  Jr., 
was  the  owner  of  the  north-w^est  quarter  of  the  north- 
east quarter  and  the  north  half  of  the  north-west  quarter 
of  said  section  7,  by  a  conveyance  from  his  father,  John 
Goodwin,  Sr.,  who  had  acquired' title  to  it  by  deed  from 
the  master  in  chancery  April  15,  1869.  The  two  forty- 
acre  tracts  lie  opposite  each  other,  and  the  controversy 
arises  over  the  division  line  running  north  and  south 
between  them.  Appellant  contends  that  a  hedge  row, 
thrown  up  about  1868,  was  the  division  line,  and  that  he 
and  his  grantors  had  occupied  the  land  east  of  the  hedge 
for  more  than  twenty  years,  while  appellee  denies  that 
there  was  any  agreement  or  consent  that  the  old  hedge 
was  the  line,  or  that  appellant  had  occupied  the  strip  up 
to  the  old  hedge  during  the  period  contended  for  by  him; 
alleges  that  a  survey  was  had  in  May,  1891,  which  gave 
Lourance  forty  acres — all  the  land  he  claimed;  that  a 
stone  was  planted  at  the  north-east  corner  of  the  west 
half  of  the  north-east  quarter  of  section  7,  and  the  old 
stone  was  found  at  the  south-west  corner  of  the  north- 
east quarter;  that  another  survey  was  made  in  1894,  show- 
ing part  of  the  hedge  on  the  south  end  was  on  the  line, 
but  most  of  the  hedge  on  the  north  part  was  west  of  the 
line;  that  appellee  was  present  when  the  survey  was 
made,  and  appellant  came  to  where  the  surveyor  and  ap- 
pellee were,  at  the  north-west  corner  of  the  land;  that  in 
a  conversation  appellee  admitted  the  survey  was  right. 
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and  that  a  fence  was  built  on  the  line  surveyed,  in  June 
or  July,  1895,  and  that  it  was  by  ^consent  of  appellant? 

On  the  trial  of  the  cause  many  witnesses  were  called 
as  to  the  location  of  an  old  rail  fence  in  1868,  and  to  show 
that  the  rail  fence  was  moved  a  few  feet  west  to  give 
room  to  set  a  hedge  row.  Other  testimony  was  given 
showing  that  the  hedge  never  extended  to  the  north  line, 
but  there  was  a  gap  of  about  fifty-five  feet  at  said  north 
end,  while  other  gaps  were  found  in  other  parts  of  the 
hedge.  A  certain  stone  at  the  south-west  corner  was 
admitted  by  both  appellant  and  appellee  to  be  on  the  di- 
viding line  between  these  two  tracts  of  land.  Much  tes- 
timony was  given  on  the  question  as  to  whether  the  hedge 
had  been  recognized  as  the  line,  and  there  was  a  conflict 
in  the  testimony  as  to  whether  appellant  had  occupied 
the  strip  up  to  the  hedge  row.  The  evidence  fails  to 
show  an  agreement  or  consent  that  the  old  hedge  row 
should  be  the  division  line  between  the  adjacent  owners. 

Appellee  swore  to  having  the  following  conversation 
with  appellant:  "Well,  we  talked  about  that  after  that. 
There  was  no  fence  to  speak  of  that  would  hold  anything. 
I  wanted  to  put  in  a  new  fence  on  my  part  of  the  forty, 
and  I  said:  T  want  to  put  in  my  half  of  the  fence  and  I 
reckon  you  want  to  put  in  yours;  I  will  have  that  hedge 
cut  down;  I  don't  suppose  you  will  want  to  do  it,  as  it  is 
on  my  land. '  He  said,  *Jack,  I  reckon  the  survey  is  right; 
don't  youV  I  said  I  believed  it  was,  as  much  as  I  be- 
lieved anything  in  the  world.  *Well,'  he  said,  "give  me 
all  the  time  you  can,  for,'  he  says,  *it  seems  like  every- 
body is  crowding  me,'  and  I  said,  *all  right.'  This  was 
in  the  fall  of  the  year,  and  I  said  then  we  will  let  it  run 
on  through  winter;  we  wouldn't  leave  any  stock  in  there 
until  after  we  had  pastured  the  stock,  and  then  I  wanted 
to  bum  it  out,  and  we  talked  about  that  and  he  made 
no  objection,  and  we  quit  that  way.  That,  I  think,  was 
in  October."  While  this  conversation  was  to  a  certain 
extent  denied  by  appellant,  still  the  jury  had  a  right  to 
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believe  appellee  if  they  saw  fit.  If  they  believed  appel- 
lee they  must  believe  that  the  hed^je  was  cut  and  the  new 
fence  built  with  the  consent  of  appellant,  which  is  incon- 
sistent with  the  theory  contended  for  by  appellant  that 
the  hedg"e  was  recognized  as  the  division  fence. 

Without  attempting  to  review  the  testimony  of  the 
various  witnesses,  but  after  a  full  examination  of  the  rec- 
ord, we  find  it  conflicting  on  many  points.  The  real  con- 
troversy is  one  of  fact,  and  it  is  the  province  of  a  jury  to 
decide  all  questions  of  fact.  This  court  said  in  lUinois 
C^itral  Railroad  Co,  v.  Gillis,  68  111.  317:  "If  any  rule  of 
this  court  can  be  so  well  established  as  to  be  neither 
questioned  nor  require  the  citation  of  authorities  to  sup- 
port it,  it  is  that  a  verdict  will  not  be  set  aside  whenever 
there  is  a  contrariety  of  evidence,  and  the  facts  and  cir- 
cumstances, by  a  fair  and  reasonable  intendment,  will 
authorize  a  verdict,  notwithstanding  it  may  appear  to 
be  against  the  strength  and  weight  of  the  testimony." 
{Johnson  v.  Moulton,  1  Scam.  532;  Stickle  v.  Otto,  86  111.  161; 
Louisville,  Jacksonville  and  Chicago  Railroad  Co.  v.  Terhune, 
50  id.  151;  Roney  v.  Monaghan,  3  Gilm.  85;  O'Reily  v.  Fitz- 
gerald, 40  111.  310.)  In  the  case  of  Tolman  v.  Race,  36  111. 
472,  which  was  also  an  action  of  ejectment,  the  question 
presented  on  the  trial  was  as  to  what  was  the  boundary 
between  adjoining  quarter  sections  of  land  and  the  true 
location  of  a  certain  corner,  ajid  on  these  questions  there 
was  much  conflict  in  the  testimony.  This  court  said 
(p.  477):  "It  is  the  peculiar  province  of  a  jury  to  weigh 
evidence  and  reconcile  it  if  possible,  or  if  that  cannot  be 
done,  then  to  decide  according  to  the  weight  of  the  evi- 
dence as  it  may  appear  to  them.  They  have  so  done  in 
this  case,  and  we  cannot  say  their  verdict  is  so  manifestly 
ag'ainst  the  evidence  as  to  justify  this  court  in  setting 
it  aside." 

It  is  urged  on  the  part  of  appellant  that  the  court 
erred  in  giving  defendant's  fourth  and  fifth  instructions. 
We  fail  to  see  such  inaccuracy  in  the  fourth  instruction 
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of  defendant  as  could  have  misled  the  jury.  The  fifth 
instruction  is  open  to  criticism  in  failingf  to  state  that 
plaintiff  might  include  the  possession  of  his  grantors  with 
his  own  possession,  to  constitute  the  required  twenty 
years.  The  rule  is,  as  held  in  Laivrence  v.  Hagerman^  56 
111.  68,  "that  the  instructions  given  for  the  plaintiff  and 
defendant  must  be  construed  together,  and  when  so  con- 
sidered, if  they  state  the  law  correctly  as  a  whole,  the 
error  that  may  appear  in  one  series  will  be  deemed  cor- 
rected by  the. other." 

Plaintiff's  third  instruction  was  as  follows: 
3.  "The  court  instructs  the  jury,  if  you  believe,  from 
the  preponderance  of  the  evidence,  that  the  grantors  of 
the  plaintiff  held  the  open,  notorious,  adverse,  hostile, 
peaceable,  uninterrupted  and  continuous  possession  of 
the  land  in  question  for  some  time,  under  claim  of  owner- 
ship thereto,  and  that  they  conveyed  pne  from  another 
down  to  the  plaintiff  herein,  and  that  under  said  convey- 
ance the  plaintiff  took  possession  of  the  land  in  question 
and  held  the  open,  notorious,  adverse,  hostile,  peaceable, 
uninterrupted  and  continuous  possession  thereof,  under 
claim  of  ownership,  from  the  time  of  such  conveyance  to 
the  time  it  is  alleged  in  the  declaration  that  the  defend- 
ant took  possession  thereof,  and  that  such  possession  of 
the  said  grantors  of  the  plaintiff  and  the  possession  of  the 
plaintiff  together  amount  to  a  period  of  twenty  years  or 
more  prior  to  the  time  it  is  alleged  in  the  declaration 
that  the  defendant  took  possession  thereof,  then  the 
plaintiff  would  be  the  absolute  owner  of  the  said  land, 
then,  if  you  further  believe,  from  the  preponderance  of 
the  evidence,  that  the  defendant  took  and  unlawfully 
withheld  from  the  plaintiff  the  possession  thereof,  as 
alleged  in  the  declaration,  then  you  should  find  a  verdict 
for  the  plaintiff." 

In  this  instruction  the  jury  are  expressly  told  that  the 
plaintiff's  grantors'  possession  and  the  plaintiff's  posses- 
sion may  be  considered  together  in  making  up  the  period 
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of  twenty  years,  which,  taken  in  connection  with  defend- 
ant's fifth  instruction,  must  be  held  to  have  modified  it 
to  that  extent. 

The  refusal  to  give  the  first  ahd  second  of  plaintiff's 
instructions  was  not  error,  for  the  reason  that  the  sub- 
stance of  them  was  embodied  in  other  instructions  given. 

Finding  no  material  error  in  the  record  the  judgment 
will  be  affirmed.  Judgment  affirmed. 


Carmen  Sever 

V. 

Eliza  Lyons. 


170    3951 
-  185    412|' 
Opinion  filed  December  22, 1897.  86a  878 1 

1170      896 

1.  Judicial  notice — in  determining  extent  of  homestead  exemption      |el89  ^170 
courts  will  jicdidally  notice  subdivisions.  Where  a  person  entitled  to  a 
homestead  exemption  is  the  owner  of  more  than  one  lot,  the  court  / 

will  take  judicial  notice  of  the  subdivision  of  town  and  city  prop- 
erty into  separate  blocks  and  lots,  for  the  purpose  of  determining 
what  land  is  covered  by  the  exemption. 

2.  Homestead — homestead  embraces  entire  lot  on  which  the  residence  is 
located.  The  homestead  exemption  is  not  limited  to  the  portion  of 
the  lot  covered  by  the  dwelling-,  but  embraces  the  whole  lot  upon 
which  it  stands,  if  owned  by  the  householder,  together  with  the 
buildings  upon  such  lot,  whether  used  for  carrying  on  business  or 
deriving  income  by  way  of  rent. 

3.  Same— homestead  does  not  embrace  adjoining  lots  occupied  by  tenants 
though  enclosed  with  residence  lot.  The  homestead  exemption  does  not 
extend  to  a  lot  adjoining  the  one  on  which  the  residence  stands, 
which  is  occupied  by  houses  leased  to  tenants  residing  there  with 
their  families,  although  such  lot  is  enclosed  with  the  residence  lot. 

4.  Evidence— t7  is  competent  to  show  that  residence  covers  more  than 
one  lot.  One  claiming  a  homestead  may  show  that  his  residence 
covers  more  than  one  legal  subdivision,  and  that  two  or  more  lots, 
or  a  town  lot  and  tract  of  farm  land  adjoining,  in  the  same  enclos- 
ure, though  constituting  separate  tracts  or  lots,  are  occupied  as 
one  parcel  of  land,  constituting  a  single  residence,  within  the  mean- 
ing of  the  statute. 

Craig,  J.,  dissenting. 
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Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  John  Small,  Judge,  presiding. 

Morgan  &  Orebaugh,  for  appellant: 

Land  exempt  as  a  homestead  must  be  the  spot  on 
which  the  debtor  claims  a  residence  and  must  be  the 
home  of  the  family.  Hill  v.  Bacon,  43  111.  477;  Kitchell  v. 
Burgivin,  21  id.  44;  Gardner  v.  Eherhart,  82  id.  316. 

Occupancy  by  a  tenant  and  claiming  the  land  as  a 
homestead  will  not  entitle  the  homestead  claimant  to  the 
benefit  of  the  statute.    Kitchell  v.  Burgivin,  21  111.  44. 

The  statutory  term  "occupied  as  a  residence,"  means 
that  the  premises  must  be  the  home  of  the  party  claim- 
ing the  homestead  right.    Potts  v.  Davenport,  79  111.  458. 

A  house  built  on  land  on  which  the  owner  himself 
lives,  and  rented  continuously  to  another,  without  ever 
having  been  used  in  connection  with  his  own  house  or 
for  any  household  or  domestic  purpose,  or  as  a  place  of 
abode  for  any  one  of  his  own  famil}^  is  not  a  part  of  the 
homestead,  though  inclosed  by  the  same  fence.  Nor  can 
the  owner's  intention  to  make  it  a  part  of  the  homestead 
have  that  effect.    McDonald  v.  Clark,  19  S.  W.  Rep.  1023. 

Fleming  R.  Moore,  C.  H.  Payson,  and  Nelly  B. 
Kessler,  for  appellee: 

By  the  statute  every  householder  having  a  family 
shall  be  entitled  to  an  estate  of  homestead  to  the  extent 
in  value  of  §^1000  in  the  farm  or  lot  of  land,  and  buildings 
thereon,  owned  or  rightly  possessed,  by  lease  or  other- 
wise, and  occupied  by  him  or  her  as  a  residence.  Kurd's 
Stat.  chap.  52,  sec.  1. 

The  homestead  exemption  provided  by  statute  takes 
in  the  entire  lot  uj^on  which  the  debtor  resides,  whatever 
else  may  be  there  and  for  whatever  else  used,  if  its  value 
is  less  than  $1000.     Hubbell  v.  Canady,  58  111.  425. 

The  intention  of  the  legislature  in  enacting  the  Home- 
stead Exemption  law  was  not  to  save  a  mere  shelter  for 
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the  debtor  and  his  family,  but  it  was  to  ^ive  him  the  full 
enjoyment  of  the  whole  lot  of  ground  exempted,  to  be  used 
in  whatever  way  he  mi^ht  think  best  for  the  occupancy 
and  support  of  his  family,  whether  in  the  way  of  culti- 
vating it  or  by  the  erection  of  buildings  upon  it,  either 
for  carrying"  on  his  own  business  or  for  deriving  income 
in  the  way  of  rent.     Stevens  v.  Hollingsworth,  74  111.  202. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellee  is  the  owner  of  fifty-five  hundredths  of  an  -iiy 


acre  off  of  the  north  side  of  lot  5,  in  block  3,  of  Vennum's 
addition  to  Milford,  and  has  occupied  the  same,  and  the 
dwelling  house  situated  thereon,  with  her  husband  and 
children,  as  a  residence  and  homestead,  for  ten  years  last- 
past.  She  is  also  the  owner  of  lot  4  in  said  addition, 
adjoining  said  fraction  of  lot  5.  There  are  two  dwelling 
houses  on  lot  4,  built  several  years  ago,  which  have  been 
continuously  leased  by  her  to  tenants  who  were  the  heads 
of  families  and  resided  with  the  same  in  said  houses,  re- 
spectively. Lot  4  and  the  fraction  of  lot  5,  with  the 
three  residences  thereon,  are  within  one  inclosure  and  not 
worth  $1000.  While  the  premises  were  so  situated  they 
were  sold  qn  execution  against  appellee,  and  the  certifi- 
cate having  been  assigned  to  appellant,  he  received  a 
sheriff's  deed  for  the  same.  Since  receiving  the  sheriff's 
deed,  appellant  has  tendered  to  appellee,  and  still  offers 
to  her,  a  deed  of  the  fraction  of  lot  5  on  which  she  re- 
sides, which  deed  she  refuses  to  receive.  Appellee  filed 
her  bill  in  the  circuit  court  of  Iroquois  county  against 
appellant,  alleging  that  the  entire  premises  were  exempt 
as  her  homestead,  and  praying  that. the  sheriff's  deed 
should  be  declared  void  as  a  cloud  upon  her  title. 

The  facts  as  above  stated  were  agreed  upon  by  writ- 
ten stipulation,  and  the  court,  upon  such  agreed  state  of 
facts,  found  for  appellee  and  declared  the  sheriff's  deed 
null  and  void. 
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The  homestead  exempted  by  the  statute  is  an  estate 
to  the  extent  in  value  of  $1000  in  the  farm  or  lot  of  land 
and  building's  thereon  occupied  as  a  residence.  It  em- 
braces the  whole  lot  of  ground  and  the  House  and  out- 
buildings occupied  as  a  residence,  together  with  any  other 
buildings  upon  such  lot,  whether  for  carrying  on  business 
or  deriving  income  in  the  way  of  rent.  In  such  case  the 
exemption  is  not  limited  to  the  portion  of  the  lot  covered 
by  the  dwelling,  but  by  the  terms  of  the  statute  extends 
to  the  whole  lot.  {Eubbell  v.  Canady,  58  111.  425;  Stevens  v. 
Hollingsworthy  74  id.  202.)  Where  the  person  entitled  to 
homestead  is  the  owner  of  more  than  one  lot,  the  court 
will  take  judicial  notice  of  the  subdivision  of  town  and 
city  property  into  separate  blocks  and  lots,  for  the  pur- 
pose of  determining  what  lot  of  land  is  covered  by  the 
exemption.  (Rill  v.  Bacon,  43  111.  477;  Gardner  v.  EberJuirt, 
82  id.  316.)  It  is  competent,  however,  to  prove  that  a 
residence  covers  more  than  one  legal  subdivision,  and 
that  two  or  more  lots,  or  a  town  lot  and  tract  of  farm 
land  adjoining  and  in  the  same  enclosure,  although  con- 
stituting separate  legal  tracts  or  lots,  are  occupied  as  one 
lot  of  land  constituting  a  single  residence,  within  the 
meaning  of  the  statute.  {Thornton  v.  Boyden^  31  111.  200; 
B(njd  V.  Fullerton,  125  id.  437.)  In  this  case,  the  fifty-five 
hundredths  of  an  acre,  part  of  lot  5,  is  the  lot  of  land  oc- 
cupied as  a  residence  by  appellee.  Lot  4  is  a  distinct  and 
separate  lot,  occupied  under  leases  by  other  heads  of  fam- 
ilies residing  therewith-  It  is  impossible  that  appellee 
should  be  in  the  occupancy  of  that  lot  with  her  family  as 
a  residence  while  she  occupies  a  separate  lot  as  a  home- 
stead and  it  is  so  occupied  by  her  tenants  as  their  resi- 
dences. It  is  in  the  same  enclosure  with  her  residence, 
but  that  fact  alone  is  not  sufficient  to  annex  a  separate 
lot  not  occupied  by  her  to  her  homestead. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

Mr.  Justice  Craig,  dissenting. 
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John  Ehdin 

V, 


Francis  T.  Murphy  et  al.  iqq   i  9i5f 


170      M99 

Opinion  filed  Deceinher  22,  1897,  dOOa  ■267 


Si 


1.  Mechanics'  liens— tr/ien  stat^mient  of  account  filed  with  clerk  is  '  \ 
not  sufficient  to  create  lien.  Where  a  contract  for  brick  and  stone  work 
fixes  one  price  for  common  brick,  another  for  pressed  brick,  a  price  J 
per  cord  for  stone  work  and  a  rate  per  foot  for  cut  stone,  a  state-  '  ij" 
ment  of  account  filed  with  the  circuit  clerk  which  merely  gives  the 
balance  due  under  the  contract,  without  specifying  the  amounts 
of  the  different  materials  furnished  and  the  sum  due  for  each,  is  ^ 
not  a  sufficient  compliance  with  section  4  of  the  Mechanic's  Lien  \ 
act  (Laws  of  1887,  p.  219,)  to  entitle  the  contractor  to  a  lien.  {, 

2.  Same — when  statement  of  times  wfien  material  and  labor  were  fur-  i.^  Vm 
vished  is  sufficiently  specific.    Where  a  contract  for  erecting  a  build-  '^ 
ing  is  entire,  a  statement  of  account  which  gives  the  times  at  which 
materials  and  labor  were  furnished  as  covering  a  period  from  the 
date  of  the  contract  to  its  completion  is  sufficiently  specific,  under 
section  4  of  the  Mechanic's  Lien  law  of  1887. 

3.  Same — clerk's  docket  of  claims  for  liens  does  not  take  the  place  of  the  ^ 
claim  itself.    The  docket  in  which  the  circuit  clerk  is  required  to 
keep  a  record  of  claims  for  mechanics'  liens  filed  with  him  is  in- 
tended only  as  a  convenient  reference  to  the  claim,  and  does  not 
take  the  place  of  the  claim  itself  as  notice  to  the  public/ 

Ehdin  v.  Murphy,  69  111.  App.  555,  affirmed. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  M.  F.  Tuley,  Judge, 
presiding. 

John  E.  Anderson,  for  plaintiff  in  error. 

Linden  &  Dempsey,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  December  28,  1892,  Annella  Rood,  who  was  the 
owner  of  certain  premises  in  Chicago,  entered  into  a  con- 
tract, through  Francis  D.  Rood,  her  husband  and  agent. 
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with  plaintiff  in  error  and  John  Anderson,  who  were  then 
partners,  to  lay  the  brick  and  stone  work  in  a  five-story 
brick  building^  which  she  was  about  to  erect  upon  said 
premises.  The  contract  was  in  the  form  of  a  written 
proposition  and  acceptance,  as  follows: 

^'Chicago,  III.,  Dec.  28. 

**I  agree  to  lay  all  common  brick  in  the  building-  to  be  erected 
by  F.  D.  Rood  at  Forty-sixth  street  and  Woodlawn  avenue, 
according-  to  the  plans  of  F.  J.  Norton,  for  $5.50  per  thousand, 
kiln  counted,  the  walls  to  be  continuous  on  the  two  sides  of  the  | 

building-.    If  air  courts  of  wood  are  built  in  the  sides  then  I  am  j 

to  have  16  per  thousand.  I  will  lay  all  stone  foundation  for  $7 
per  cord,  quarry  measure,  and  also  set  all  cut  stone  in  front  at 
fifteen  cents  per  foot,  all  openings  to  be  counted  out.  If  pressed 
brick  are  laid  on  side  walls  for  twenty  feet,  more  or  less,  at  the 
front,  I  am  to  have  $18  per  M  for  laying-  the  same,  and  will  fur- 
nish the  color  for  the  laying.  Payments  to  be  made  every  two 
weeks  as  work  progresses.  I  furthermore  ag-ree  to  complete 
the  mason  work  on  said  building  within  thirty  working  days. 

Accepted:  F.  D.  Rood.'*  ^^"^  Anderson  &  Ehdin. 

On  January  2,  1893,  the  partnership  was  dissolved  and 
the  contract  assigned  by  the  retiring  partner,  Anderson, 
to  plaintiff  in  error.  After  the  completion  of  the  con- 
tract plaintiff  in  error  filed  his  claim  for  a  lien,  June  19, 
1893,  with  the  clerk  of  the  circuit  court,  as  follows: 

*'John  Ehdin,  being  first  duly  sworn,  on  oath  says  that  he 
is  the  claimant  herein,  and  that  the  attached  exhibit  A  is  a 
just  and  true  statement  of  the  account  due  him  from  the  said 
Annella  Rood  and  F.  D.  Rood  for  labor  furnished  said  Annella 
Rood  and  F.  D.  Rood  at  the  times  in  said  statement  mentioned, 
which  various  amounts  are  due  and  payable  to  him  from  and 
after  the  respective  dates  thereof;  and  affiant  says  that  the 
labor  in  said  statement  mentioned  was  used  in  the  construction 
and  building  and  improvement  of  a  brick  and  stone  building 
situate  upon  the  following  described  premises  in  the  county  of 
Cook  and  State  of  Illinois,  to- wit:  Lot  27  and  the  south  half  of 
lot  28  of  H.  J.  Furber's  subdivision  of  lots  7  and  8  of  Lyman's 
subdivision;  also  1  and  6  of  Waite's  subdivision,  lots  4  to  10  of 
subdivision  of  lots  7  and  8,  Lyman's  subdivision  south-east  frac- 
tional quarters  of  section  2,  township  38,  range  14,  in  the  city 
of  Chicago.    And  affiant  says  that  there  is  now  due  and  owing" 
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to  said  John  Ehdin  from  said  Annella  Rood  and  F.  D.  Rood,  at 
whose  request  said  labor  was  furnished  as  aforesaid,  after  allow- 
ing him  all  just  credits,  deductions  and  set-offs,  the  sum  of 
$1662.29,  for  which  amount  said  John  Ehdin  claims  a  lien  upon 
the  above  described  premises.  John  Ehdin  ' 

'^Subscribed  and  sworn  to  before  me  this  19th  day  of  June, 

^'  ?•  ^^^^*  S.  H.  Herbeson,  Notary  Public.'' 

[Seal.] 

* 'Exhibit  'A.' 

"Annella  Rood  and  F.  />.  Rood,  to 

John  EMiny  successor  to  Anderson  d:  Ehdin,  Dr. 

"To  building  and  construction  brick  work,  setting  stone 
front,  sills,  etc.,  as  per  contract  dated  December  28, 
1892,  which  said  work  was  performed  from  said  De- 
cember 28,  1892,  up  and  to  the  2d  day  of  June,  1893, 
upon  the  premises  belonging  to  said  Annella  Rood 
and  F.  D.  Rood,  at  Woodlawn  avenue  and  Forty- 
sixth  street,  in  the  city  of  Chicago,  more  particu-  >  ' 
larly  described  in  claimant's  aflfidavit  herein $5770.85  _ 

Credits 4108.50  ^ 

Balance  due $1662.29" 

Defendants  in  error  are  purchasers  of  the  premises, 
and  in  a  proceeding  to  enforce  mechanics'  liens  against 
the  property  the  issue  as  to  the  lien  claimed  by  the  plain- 
tiff in  error  was  referred  to  a  master  in  chancery,  who  ,  *\ 
heard  the  evidence  and  reported  in  his  favor.  Defend- 
ants in  error  filed  exceptions  to  the  master's  report,  which 
were  sustained  by  the  court,  and  a  decree  was  entered 
finding"  that  plaintiff  in  error  was  not  entitled  to  any  lien. 
He  sued  out  a  writ  of  error  from  the  Appellate  Court  for 
the  First  District,  and  in  that  court  the  decree  of  the  cir- 
cuit court  was  affirmed. 

By  section  4  of  the  law  relating  to  mechanics'  liens, 
as  amended  in  1887,  the  creditor  or  contractor  was  re- 
quired to  file  with  the  clerk  of  the  circuit  court  "a  just 
and  true  statement  or  account  or  demand  due  him  after 
allowing  all  credits,  setting  forth  the  times  when  such 
material  was  furnished  or  labor  performed,"  and  such 
statement  was  a  prerequisite  to  bringing  a  suit  to  en- 
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force  the  lien.  So  far  as  the  times  when  the  material  was 
furnished  or  labor  performed  are  concerned  the  contract 
was  an  entire  one  for  all  the  brick  and  stone  work  of  the 
building",  and  the  statement  gave  the  period  durinjf  which 
such  entire  contract  was  performed.  It  was  sufficient 
in  that  respect.  Hayes  v.  JIammond,  162  111.  133;  Moore  v. 
Parish,  163  id.  93;  Grace  v.  Oakland  Building  Ass.  166  id.  637. 

But  the  contract  in  this  case  did  not  fix  a  specific  sum 
or  price  for  the  whole  work,  as  was  the  case  in  Moore  v. 
Parisfi,  siipra,  but  fixed  one  price  per  thousand  for  com- 
mon brick  and  a  different  one  for  pressed  brick,  a  price 
per  cord  for  stone  foundation,  and  a  rate  per  foot  for  cut 
stone.     It  therefore  necessitated  an  account  of  the  brick 
of  each  kind  and  the  stone  which  were  laid  in  the  build- 
ing, and  was  like  the  contract  in  Grace  v.  Oakland  Building 
Ass.  supra,  in  which  the  items  of  material  were  set  out  in 
full  in  the  statement.     There  were  therefore  items  to  be 
set  down  of  the  amount  of  brick  and  stone  to  be  charged 
for  at  the  prices  agreed  upon  in  the  contract,  like  any 
other  account  for  lumber  or  other  materials  furnished 
where  only  the  price  is  agreed  upon  and  the  amount  due 
is  to  be  determined  by  the  amount  furnished.    A  plaintiff 
could  not  recover  on  such  a  contract  without  proof  of  the 
amount  of  each  kind  of  brick  and  stone,  and  the  state-, 
ment  of  the  balance  due  filed  in  this  case  was  neither  the 
account  of  plaintiff  in  error  against  the  Roods  nor  a  state- 
ment of  it  as  required  by  law.  The  claim  that  the  statute 
gave  the  privilege  in  the  alternative  to  claimant  to  file 
a  "statement  or  account  or  demand"  will  not  avail  in  this 
case,  because  the  demand  consisted  of  an  account,  and  a 
statement  of  the  claim  would  be  a  statement  of  an  account. 

It  is  argued  that  the  docket  required  to  be  kept  by  the 
clerk,  which  states  only  the  amount  due,  is  the  notice  in- 
tended by  the  law  to  creditors  and  purchasers,  and  where 
the  docket  contains,  as  it  did  in  this  case,  the  particulars 
required  to  be  entered  on  it,  nothing  further  is  necessary. 
This  claim  was  disposed  of  in  McDonald  v.  Rosengarten^  134 
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111.  126,  where  it  was  held  that  the  only  purpose  of  the 
docket  is  to  furnish  a  convenient  and  ample  reference  to 
the  claim,  and  that  it  does  not  take  the  place  of  the  claim 
itself  as  notice  to  the  public.  A  docket  containing  all 
that  the  statute  required  would  not  be  a  sufficient  notice 
of  the  claim  in  this  case. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed,    • 


The  Union  Stock  Yards  and  Transit  Company 

V, 

Josef  Karlik. 

Opinion  filed  Decei/iber  SS,  1897, 

1.  Evidence— to?ia<  proof  not  nectary  to  support  allegation  that  the 
injury  occurred  in  a  public  street.  To  support  an  allegation  that  the 
place  of  the  plaintiff's  injury  was  in  a  public  street  it  is  not  neces- 
sary that  a  plat  or  other  documentary  evidence  should  be  intro- 
duced, nor  the  legal  existence  of  the  street  shown  by  proof  of 
dedication  or  prescription. 

2.  Same— what  sufficient  to  go  to  jury  cw  tending  to  prove  that  injury 
occurred  in  a  public  street.  Statements  of  witnesses  that  plaintiff's 
injury  occurred  in  a  public  street,  naming  it,  and  that  hundreds  of 
people  passed  along  there  daily,  are  sufficient  to  go  to  the  jury 
as  tending  to  show  that  the  injury  occurred  in  a  public  street, 
although  it  appears  from  their  testimony  that  there  were  no  side- 
walks, and  that  the  entire  space  for  several  blocks  was  occupied 
by  railroad  tracks,  and  that  only  foot  passengers  traveled  there. 

Union  Stock  Yards  Co,  v.  Karlik,  68  111.  App.  604,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Henry  V.  Freeman, 
Judge,  presiding". 

Frank  O.  Lowden,  and  Robert  Mather,  for  appel- 
lant. 

Jones  &  Lusk,  for  appellee. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Appellee  brought  this  action  oh  the  case,  against  ap- 
pellant, in  the  Superior  Court  of  Cook  county,  to  recover 
damages  for  the  loss  of  his  left  arm  through  the  negli- 
gence of  its  employees.  On  the  trial  he  recovered  a  judg- 
ment for  $2000  and  costs  of  suit,  which  the  Appellate 
Court  affirmed. 

Each  of  the  four  counts  of  the  declaration  alleges 
that  the  accident  occurred  on  Loomis  street,  in  the  city 
of  Chicago*,  upon  which  plaintiff  was  walking,  exercising 
due  care,  etc.  The  act  of  negligence  charged  against 
the  employees  of  the  company  in  the  first  count  is,  fail- 
ing to  ring  a  bell  as  required  by  a  city  ordinance;  in  the 
second,  starting  a  locomotive  and  train  of  freight  cars 
without  ringing  the  bell  or  sounding  the  whistle;  in  the 
third,  failure  to  have  a  brakeman  stationed  on  the  rear 
car  of  the  train  while  backing  toward  plaintiff;  and  in 
the  fourth  substantially  the  same  as  in  the  third.  The 
plea  was,  not  guilty,  and  the  trial  by  jury.  At  the  close 
of  all  the  evidence  the  defendant  submitted  an  instruc- 
tion to  the  jury  to  find  the  defendant  not  guilty,  which 
was  refused. 

There  is  no  controversy  as  to  the  fact  that  plaintiff  was 
run  against,  thrown  down  and  his  left  arm  run  over  by  a 
freight  car  pushed  backward  on  one  of  the  defendant's 
tracks,  between  Forty- third  and  Forty- second  streets,  in 
the  city  of  Chicago,  so  mangling  the  arm  as  to  render 
amputation  at  or  near  the  shoulder  joint  necessary,  and 
it  is  admitted  by  plaintiff  that  at  the  time  he  was  struck 
he  was  walking  upon  or  across  the  railroad  tracks. 

The  defendant  offered  no  evidence  whatever  upon  the 
trial,  and  no  claim  is  made  that  the  court  erred  in  the 
admission  of  that  offered  by  the  plaintiff,  nor  is  it  con- 
tended that  error  was  committed  upon  the  trial  in  the 
giving  or  refusing  of  instructions,  except  in  refusing  the 
peremptory  instruction  to  find  for  the  defendant.  The 
questions  for  our  decision  therefore  arise  on  that  refusal. 
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Plaintiff's  case,  as  made  by  his  declaration,  is,  that  _^^ 

the  place  where  he  was  injured- was  a  public  street,  upon  ;  rv 

which  he  had  a  lawful  right  to  be,  and  that  the  defendant 
is  liable  for  all  damages  resulting  to  him  from,  the  in-  \^ 

jury,  if  it  was  occasioned  by  the  defendant's  negligence,  -M 

as  charged,  he  being  in  the  exercise  of  due  care,    Appel-  -^ 

lant  insists  the  peremptory  instruction  should  have  been  /j| 

given  because  the  proof  wholly  failed  to  prove  that  the  /i^ 

plaintiff  used  due  and  proper  care  to  avoid,  the  injury, 
and  particularly  because  there  is  no  proof  in  the  record 
tending  to  establish  the  alleged  fact  that  he  was  upon  a 
public  street  when  struck. 

We  do  not  think  that  the  first  contention  demands 
extended  notice.  If  the  plaintiff  was  lawfully  upon  the 
defendant's  track  when  struck,  it  cannot,  we  think,  be  Ji^'i 

said  that  there  was  not  sufficient  evidence  of  care  on  his 
part  to  make  it  a  question  properly  for  the  jury. 

We  agree  with  counsel  that  there  is  not  such  proof 
in  this  record  as  ought  to  charge  the  defendant  com- 
pany with  willful  or  wanton  conduct,  or  gross  negligence 
amounting  to  willfulness  or  wantonness.  Therefore  plain- 
tiff could  not  recover  without  proof  that  he  was  at  the 
time  lawfully  upon  the  track.  The  controlling  question 
must  therefor  be,  is  there  any  evidence  in  the  record 
fairly  tending  to  prove  that  he  was  injured  while  upon  a 
public  street. 

The  general  direction  of  the  defendant's  tracks  at  the 
place  of  the  injury  is  north  and  south.  They  are  crossed 
by  Forty-second  street,  and  one  block  south  by  Forty- 
third  street,  both  running  east  and  west.  The  streets  in 
that  part  of  the  city  running  east  and  west  are  numbered 
from  the  canal  south,  the  first  being  Fortieth  street,  the 
next  Forty-first,  the  next  Forty-second,  the  next  Forty- 
third,  and  so  on  to  Forty-seventh.  It  seems  clear  enough 
from  the  evidence  thatLoomis  street  extends  north  from 
Forty-seventh  to  Forty-fifth  street,  and  from  the  north 
side  of  the  canal  northward.     From  Forty-fifth  street 
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north  to  Fortieth  the  defendant's  tracks  are  laid,  as  we 
understand  the  evidence,"  on  a  line  with  Loomis  street, 
north  and  south,  and  the  question  is,  does  the  street  ex- 
tend over  the  space  occupied  by  the  tracks. 

One  Josef  Kasperek,  testifying*  on  behalf  of  plaintiff, 
said:  "I  saw  him  get  hurt,  about  four  years  ago,  on  Loomis 
street,  between  Forty-second  and  Forty-third  streets. 
The  accident  happened  on  Loomis  street,  between  Forty- 
second  and  Forty- third  streets."  In  answer  to  the  ques- 
tion, "State  whether  that  street  is  used  bj'^  the  public  as 
a  highway  for  people  to  pass  on,"  he  said:  "Well,  there 
are  people  passing  there  all  through  the  day.  There  is 
an  average  of  1800  to  2000  people  passing  along  there 
each  day,  going  to  and  from  work. "  On  cross-examination 
he  was  asked,  "You  don't  know,  of  your  own  knowledge, 
that  it  is  a  public  street?"  and  answered,  "It  is  always 

called "  but  was  stopped  by  counsel  for  defendant, 

and  what  he  had  said  was  stricken  out  as  not  responsive 
to  the  question;  whereupon,  on  being  required  to  again 
answer,  he  said,  "no."  On  re-direct  examination  he  was 
asked,  "What  makes  you  call  it  Loomis  street?"  but  an 
objection  to  the  question  was  sustained,  on  the  ground, 
as  stated  by  the  court,  "if  he  did  not  know,  it  was  imma- 
terial what  made  him  call  it  Loomis  street."  Plaintiff, 
testifying  dn  his  own  behalf,  was  asked,  "Where  did  this 
accident  occur,  Mr.  Karlik?"  and  he  answered,  "Between 
Forty-second  and  Forty-third  streets,  on  Loomis."  On 
cross-examination  he  said  there  was  no  planking  along 
said  tracks  south  of  Forty-second  street.  Kasperek, 
being  re-called,  was  asked  by  the  court,  "Is  the  space 
between  Forty- third  street  on  the  south  and  Forty -first 
street  on  the  north  used  for  any  other  purpose  except 
railway  tracks?"  and  answered,  "People  walk  that  way." 
In  answer  to  the  question,  "Any  teams  go  along  there?" 
he  stated  no  teams  went  along  there  and  that  there  were 
no  sidewalks.  Another  witness  testified  from  1600  to  2000 
people  passed  over  the  place  daily,  going  to  and  return- 
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ing  from  work,  and  had  done  so  to  his  knowledge  for 
several  years.  It  was  shown  that  there  are  four  railroad 
tracks  there,  about  nine  feet  apart.  The  one  on  the  west 
is  called  Nels  Morris'  switch  or  side-track;  the  next,  the 
Union  Stock  Yards  and  Transit  Company's  switch  track; 
the  next,  the  Stock  Yards  track,  and  the  one  farther  east. 
Armour's  switch  track.  Morris  and  Armour  each  had 
buildings  along  their  tracks,  from  which  they  loaded  cars. 

The  foregoing  is  all  the  testimony,  so  far  as  we  have 
been  able  to  discover  or  which  has  been  pointed  out,  tend- 
ing to  prove  that  the  place  of  the  accident  was  in  a  public 
street.  It  must  be  admitted  that  it  is  meager  and  unsat- 
isfactory. But  that  is  not  the  question  with  which  we 
have  to  deal.  If,  with  all  its  reasonable  inferences  and 
intendments,  the  evidence  tends  to  prove  the  existence 
of  a  public  street  at  the  place,  we  cannot  say,  as  a  mat- 
ter of  law,  that  the  trial  court  erred  in  not  directing  the 
jury  to  find  for  the  defendant. 

What  is  competent  proof  of  the  existence  of  a  public 
street  or  highway  in  a  case  like  this?  It  has  never  been 
held  that  the  introduction  of  a  plat  or  other  documen- 
tary evidence  that  a  street  has  been  legally  laid  out  and 
opened,  or  that  it  has  been  established  by  dedication  or 
prescription,  is  necessary.  Any  proof  which  tends  to  show 
that  it  is  used  and  called  or  recognized  as  a  public  street 
is  competent.  {Chicago  and  Alton  Railroad  Co.  v.  Heinrich, 
157  111.  388.)  Generally  it  is  sufficient  to  prove  that  the 
injury  occurred  on  a  certain  street  by  name,  as  "State 
street,"  "Clark  street,"  etc.  Here  plaintiff,  and  another 
testifying  on  his  behalf,  expressly  state  that  the  accident 
occurred  on  Loomis  street,  but  it  is  insisted  that  the  fact 
that  they  speak  of  the  place  as  Loomis  street  amounts  to 
nothing,  because  they  show,  on  cross-examination,  that 
they  had  no  personal  knowledge, of  the  existence  of  the 
street.  A  witness  may  not,  in  one  sense,  know,  of  his  own 
knowledge,  of  the  location  of  a  street,  and  yet  be  war- 
ranted in  calling  it  a  street.    If  the  question  was  whether 
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it  had  been  legally  established,  few  witnesses  could  say 
they  know,  of  their  own  knowledge,  of  its  existence,  how- 
ever public  it  might  be;  but  the  question  being  as  to  its 
use,  and  whether  it  was  so  recognized,  they  could  very 
properly  say  it  was  a  street.  In  this  case  we  think  the 
statements  of  these  witnesses  that  the  accident  occurred 
on  Loomis  street  are  competent  testimony  tending  to 
show  that  the  locus  in  quo  was  in  a  public  street,  and  that 
the  cross-examination  of  the  witnesses  did  not  have  the 
effect  to  entirely  destroy  the  tendency  of  their  statements. 

But  we  think  the  evidence  of  the  witnesses  who  testi- 
fied as  to  the  use  of  the  streets  north  and  south  of  the 
place  of  the  injury,  and  that  large  numbers  of  people 
passed  over  that  place  daily,  also  tended  to  prove  that 
it  was  a  public  street.  In  the  absence  of  anything  to 
indicate  that  the  railroad  tracks  were  put  down  between 
Forty-fifth  street  and  the  canal  before  Loomis  street  was 
laid  out,  it  may  reasonably  be  inferred  the  street  was  laid 
out  continuously,  extending  between  those  streets;  and 
it  being  competent  to  prove  the  existence  of  a  street,  in 
this  class  of  cases,  by  evidence  showing  that  it  is  so  used, 
testimony  that  1500  to  2000  people  walked  along  there 
each  day  tended  to  show  there  was  a  public  street  at 
that  place.  That  such  travel  was  only  by  people  on  foot 
would  make  the  evidence  of  less  weight  than  if  it  had 
been  shown  that  it  was  also  traveled  by  teams  and  ve- 
hicles, but  .would  not  render  it  incompetent.  And  the 
same  is  true  as  to  the  fact  that  sidewalks  had  not  been 
constructed  on  it  at  that  place.  The  number  and  loca- 
tion of  the  railroad  tracks,  as  well  as  the  character  of  the 
business  on  either  side  of  those  tracks,  tend  to  show  that 
teams  could  not  cotiveniently  pass  over  it,  and  that  there 
was  no  necessity  for  their  so  doing. 

The  doctrine  of  Wabash  Railroad  Co.  v.  Jones,  163  111. 
167,  and  of  the  authorities  on  which  the  case  is  based,  can 
have  no  proper  application  to  the  question  involved  here. 
The  question  in  those  cases  was  whether  the  mere  fact 
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that  persons  were  in  the  habit  of  wrongfully  using"  the 
railroad  right  of  way  and  tracks  as  a  foot-path  justified 
the  injured  parties  in  being  there,  or  changed  their  posi- 
tions from  that  of  trespassers  to  that  of  persons  right- 
fully on  the  tracks,  and  it  was  held  it  did  not.  Thus  it 
was  said  in  the  Godfrey  case,  71  111.  500  (on  p.  507):  "Be- 
cause the  company  did  not  see  fit  to  enforce  its  rights 
and  keep  people  off  its  premises,  no  right  of  way  over  its 
ground  was  thereby  acquired.  It  was  not  bound  to  protect 
or  provide  safeguards  for  persons  so  using  its  grounds 
for  their  own  convenience."  And  in  Illinois  Central  Rail- 
road Co,  V.  Hetherington,  83  111.  510,  it  was  said  (p.  513): 
"The  fact  that  persons  residing  in  the  locality  where  the 
accident  occurred  had  been  in  the  habit  of  traveling  upon 
the  right  of  way  of  the  defendant,  and  no  measures  had 
been  taken  to  prevent  it,  did  not  change  the  relative 
rights  or  obligations  of  the  deceased  or  the  railroad  com- 
pany." To  the  same  effect  are  Blanchard  v.  Lake  Shore  and 
Michigan  Southern  Railroad  Co,  126  111.  416,  and  Illinois  Cen- 
tral Railroad  Co,  v.  Noble,  142  id.  578. 

The  plaintiff  in  this  case  did  not  attempt  to  justify 
his  being  upon  the  track  of  the  defendant  upon  the  ground 
that  others  had  been  in  the  habit  of  passing  over  the 
same.  His  averment  was  that  the  place  was  in  a  public 
street,  and  the  evidence  that  many  persons  had  daily 
passed  over  it  was  for  the  purpose  of  proving  that  aver- 
ment. His  theory  was,  that  neither  he  nor  the  many 
.others  who  passed  over  the  ground  were  trespassers,  but 
rightfully  there.  Under  the  issues  in  the  case,  testimony 
that  hundreds  of  persons  traveled  over  the  place  of  the 
injury  was  competent,  as  tending  to  prove  that  it  was  a 
street,  and  we  think  it  tended  to  do  so. 

In  our  opinion  the  trial  court  did  not  err  in  refusing 
to  take  the  case  from  the  jury.  The  judgment  of  the  Ap- 
pellate  Court  will  be  affirmed.  judgment  affirmed. 
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H.  H.  Walker  et  al. 

V. 

The  People  ex  rel  Kochersperger,  County  Treasurer. 

Opinion  filed  December  22, 1897. 

1.  Special  assessments— construction  of  connected  system  ofseicera 
and  drains  is  not  a  ^^doitble  improvement,^  An  assessment  ordinance 
Is  not  invalid,  as  providing  for  a  double  improvement,  because  it 
provides  for  the  construction  of  a  connected  system  of  drains  and 
sewers  along  the  various  streets  of  the  municipality,  Instead  of 
being  confined  in  its  application  to  a  single  street. 

2.  SAME—tchen  ordinance  is  not  void  for  uncertainty.  An  ordinance 
providing  for  a  connected  system  of  drains  and  sewers,  which 
specifies  the  various  streets  to  be  improved,  the  grade  of  the  sewer 
in  each  street,  Its  internal  dimensions,  materials  of  which  it  is  to 
be  constructed  and  the  character  of  the  work  in  detail,  and  which, 
in  addition,  expressly  approves  the  plans,  specifications,  maps  and 
profiles  on  file  with  the  clerk  is  not  void  for  uncertainty. 

3.  Same— tc/i^u  prfn^idon  of  ordinance  in  conflict  witli  statxUe  will  not 
render  the  ordinance  invalid.  A  provision  in  an  ordinance  for  street 
improvement  by  which  the  board  of  trustees  reserve  the  right  to 
reject  "any  proposal,  at  their  discretion,"  is  in  conflict  with  sec- 
tion 50  of  article  9  of  the  City  and  Village  act.  (liev.  Stat.  1874, 
p.  239.)  But  such  provision  will  be  regarded  as  nugatory  and  the 
ordinance  valid  where  it  does  not  appear  that  the  board  of  trus- 
tees ever  acted  thereunder. 

4.  Same — objection  that  the  oath  administered  to  commissioners  was 
defective  must  be  made  at  confirmation.  An  objection  that  the  oath 
administered  to  the  commissioners  appointed  to  make  the  assess- 
ment was  defective  must  be  interposed  at  the  application  for  con- 
firmation, and  comes  too  late  on  application  for  judgment  of  sale 
for  the  delinquent  assessment. 

5.  Same — separate  ordinance  is  not  necessary  to  provide  for  division 
of  assessment  into  itistallments.  An  ordinance  providing  for  the  con- 
struction of  an  improvement  to  be  paid  for  by  special  assessment 
may  provide  for  the  division  of  the  assessment  into  installments. 
A  separate,  subsequent  ordinance  is  not  required. 

6.  Same — dismissal  of  petition  as  to  part  of  property  does  not  release 
all.  The  fact  that  a  city  voluntarily  dismisses  a  special  assess- 
ment petition  against  particular  lots,  the  owners  of  which  ap- 
peared and  filed  objections  to  the  confirmation,  does  not  relieve 
the  remaining  lot  owners  who  permitted  the  judgment  to  go  by 
default  from  liability  for  the  assessment. 
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7.  Same— lo/ien  objection  comes  too  late.  An  objection  that  by  the 
dismissal  of  an  assessment  petition  against  part  of  the  lots  those 
remaining  are  assessed  more  than  their  proportionate  share  of  the 
cost  of  the  improvement,  comes  too  late  when  first  made  on  appli- 
cation for  judgment  of  sale  for  the  delinquent  assessment. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Orrin  N.  Carter,  Judge,  presiding. 

George  H.  Taylor,  Albert  Martin,  and  Steele  & 
Roberts,  (F.  W.  Young,  of  counsel,)  for  appellants. 

Willis  Melville,  (Americus  B.  Melville,  of  coun- 
sel,) for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  an  application  by  the  county  collector  of 
Cook  county  for  judgment  against  delinquent  lands  for  a 
special  assessment  levied  and  assessed  by  the  village  of 
Grossdale  for  the  construction  of  a  connected  system  of 
drains  and  sewers  in  and  along  the  streets  and  avenues 
of  the  village.  The  appellants,  Henry  Selling,  James 
Kunst,  James  Lang,  H.  H.  Walker  and  George  H.  Taylor, 
among  others,  appeared  in  the  county  court  and  filed  ob- 
jections to  judgment  against  certain  lots  owned  by  them. 
On  the  hearing  the  objections  were  overruled,  and  they 
appealed. 

It  is  first  contended  by  the  appellants  that  the  ordi- 
nance is  invalid  for  the  reason  it  provides  for  a  double 
improvement.  The  ordinance  providing  for  the  improve- 
ment is  as  follows: 

"An  ordinance  to  establish,  determine  and  define  the 
nature,character,  locality  and  description  of  a  connected 
system  of  drains  and  sewers  in  and  along  the  streets  and 
avenues  of  the  village  of  Grossdale,  Cook  county.  State 
of  Illinois,  and  to  approve  the  plans,  specifications,  maps, 
profiles,  drawings,  etc.,  therefor,  and  to  provide  for  the 
construction  of  said  improvement. 
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"Be  it  ordained  by  the  President  and  Board  of  Trustees  of 
tJie  Village  of  Orossdale: 

"Section  1.  That  the  nature,  character,  locality  and 
description  of  a  connected  system  of  drains  and  sewers 
in  and^  along"  the  streets  and  avenues  of  the  village  of 
Grossdale  be  and  the  same  are  hereby  established,  deter- 
mined and  defined,  and  the  plans,  specifications,  maps, 
profiles,  drawings,  etc.,  therefor,  as  herein  contained  and 
herewith  and  heretofore  filed  in  the  office  of  the  village 
clerk  of  said  village,  are  hereby  approved. 

"Sec.  2.  That  the  location  of  such  connected  system 
of  sewers  is  hereby  established  in  and  along  the  streets 
and  avenues  of  said  village,  as  follows:  On  and  along  a 
line  fifteen  feet  west  of  and  parallel  with  the  east  line  of 
Burlington  avenue,  from  its  connection  with  the  proposed 
sewer  in  Garfield  avenue  to  a  point  four  hundred  and  fifty 
feet  north  of  the  center  line  of  Garfield  avenue."  (Then 
follows  a  long  list  of  the  streets  and  avenues  in  the  vil- 
lage in  and  upon  which  sewers  are  to  be  constructed.) 

If  an  incorporated  city  or  village,  in  providing  sewers 
and  drains  for  the  incorporation,  is  restricted,  in  the  pas- 
sage of  an  ordinance,  to  one  street,  and  to  that  alone, 
then  this  ordinance  would  be  invalid;  but,  on  the  other 
hand,  if  a  city  or  village  has  the  right,  in  one  ordinance, 
to  provide  for  a  connected  system  of  sewers  and  drains 
in  and  along  the  streets  and  avenues  of  the  incorporation, 
whereby  its  various  streets  and  avenues  may  be  improved, 
then  the  ordinance  in  this  case  may  be  sustained.  Here, 
as  we  understand  the  ordinance,  the  village  undertook  to 
establish  by  one  ordinance  a  connected  system  of  drains 
and  sewers  for  the  entire  village.  The  improvement  was 
in  no  sense  a  double  improvement,  but  was  a  single  im- 
provement, extending  over  different  streets  in  the  village. 
A  similar  question  was  raised  in  Prout  v.  People  ex  rel.  83 
111.  154,  and  Payne  v.  Village  of  South  Sjyringfield,  161  id.  285, 
and  ordinances  similar  to  the  one  here  in  question  were 
sustained. 
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It  is  next  contended  that  the  ordinance  is  void  forun-  j 

certainty.    Upon  an  examination  of  the  ordinance  it  will  I 

be  found  that  it  specifies  the  various  streets  in  which  the 
improvement  shall  be  made.   It  gives  the  internal  dimen-  ■■ 

sions  of  the  improvement,  the  grade  of  the  sewer  in  each  }\ 

street,  material  of  which  it  shall  be  constructed,  and  the  •    ^ 

character  of  the  work  in  detail.     In  addition,  the  ordi-  i 

nance  in  express  terms  approves  the  plans,  specifications^  ?j 

maps  and  profiles  on  file  in  the  office  of  the  village  clerk.  ' 

In  view  of  the  various  specifications  of  the  ordinance,  in 
connection  with  the  plans  on  file  in  the  office  of  the  clerk,  p 

the  ordinance  cannot  be  regarded  as  void  for  uncertainty.  4 

It  is  also  contended  that  the  ordinance  is  void  because  I 

it  contains  the  following  provision:     "The  board  of  trus-  ] 

tees  reserves  the  right  to  reject  any  proposal,  at  their  dis-  ' 

cretion."  Paragraph  164  of  the  City  and  Village  act  (Rev. 
Stat.  p.  239)  provides:     "All  contracts  for  the  making  of  ^ 

any  public  improvements,  to  be  paid  for,  in  whole  or  in 
part,  by  a  special  assessment,  and  any  work  or  other  pub- 
lic improvement  when  the  expense  thereof  shall  exceed 
$500,  shall  be  let  to  the  lowest  responsible  bidder,  in  the 
manner  to  be  prescribed  by  ordinance."    It  is  apparent  \* 

that  the  section  or  clause  of  the  ordinance  is  in  conflict  I* 

with  the  statute,  and,  being  in  conflict  with  the  statute,  ^ 

it  is  nugatory.    But  it  does  not  vitiate  the  balance  of  the  J 

ordinance.     The  clause  in  question  may  be  rejected  as  ', 

being  in  conflict  with  the  statute  and  leave  the  balance 
of  the  ordinance  in  force.  If  the  board  of  trustees  had 
ever  acted  under  the  section  of  the  ordinance  in  question, 
and  had  rejected  a  bid  made  by  the  lowest  responsible 
bidder,  a  different  question  might  be  presented;  but,  so 
far  as  appears,  no  action  was  ever  taken  by  the  board  of 
trustees  under  the  ordinance.  A  section  of  an  ordinance 
similar  to  the  one  involved  was  before  the  court  and  con- 
demned in  Lake  Shore  and  Michigan  Southern  Railway  Go.  v. 
City  of  Chicago^  144  111.  391,  but  in  that  case  the  judgment 
was  reversed  on  other  grounds. 
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It  is  next  claimed  that  the  commissioners  appointed 
to  make  the  assessment  did  not  take  the  oath  prescribed 
by  the  statute.  The  oath  administered  was  as  follows: 
"We,  the  undersig^ned  commissioners,  appointed,  etc.,  do 
solemnly  swear  that  we  will  a  true  and  impartial  assess- 
ment make  of  the  cost  of  the  said  improvement  upon  the 
village  of  Grossdale,  or  any  property  benefited  by  said 
improvement,  to  the  best  of  our  ability  and  according  to 
law."  The  oath  conforms  to  the  language  of  the  statute, 
except  the  words  "or  any"  are  used  before  the  word  "prop- 
erty," when  the  words  required  should  be  "and  the."  If 
the  objection  interposed  had  been  made  on  the  appli- 
cation to  confirm  the  assessment  it  might  have  been 
sustained;  but  on  an  application  to  confirm  a  special  as- 
sessment, where  the  court  has  jurisdiction  to  render  the 
judgment  of  confirmation,  such  judgment  will  conclude 
the  land  owner  from  questioning  any  of  the  proceedings 
had  prior  thereto  in  a  subsequent  application  for  judg- 
ment and  order  of  sale  of  the  premises.  {People  v.  Markley, 
166  111.  48.)  Here  the  affidavit  was  defective,  but  the  de- 
fect was  not  of  such  a  character  as  to  deprive  the  court 
of  jurisdiction.  In  Larson  v.  People  ex  rel,  {ante,  p.  93,)  it  was 
expressly  held  that  objection  to  a  defective  affidavit  like 
the  one  in  question  must  be  made  on  the  application  to 
confirm  the  assessment,  otherwise  it  will  be  regarded  as 
waived. 

It  is  next  contended  that  the  judgment  is  erroneous 
because  it  was  provided  by  the  ordinance  under  which 
the  assessment  was  made,  that  the  assessment  should  be 
divided  into  installments.  Section  8  of  the  ordinance 
provided  that  said  assessment  shall  be  divided  into  and 
collected  by  installments,  ten  in  number,  in  accordance 
with  the  provisions  of  an  act  of  the  General  Assembly  of 
the  State  of  Illinois  entitled  "An  act  to  authorize  the  di- 
vision of  special  assessments  in  cities,  towns  and  villages 
into  installments,"  etc.,  approved  June  17,  1893,  in  force 
July  1,  1893.     The  first  section  of  the  act  referred  to  in 
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the  ordinance  is  as  follows:  "That  whenever  the  corpo- 
rate authorities  of  any  city,  town  or  village  have  hereto- 
fore levied  or  shall  hereafter  levy  any  special  assessment 
pursuant  to  law,  it  shall  be  lawful  for  such  corporate 
authorities,  at  any  time  prior  to  the  commencing  the  col- 
lection thereof,  to  provide  by  ordinance  that  said  assess- 
ment be  divided  into  installments,  not  more  than  seven 
in  number,  the  first  of  which  installments  shall  be  due 
and  payable  oil  and  after  confirmation  thereof,  and  the 
second  installment  one  year  thereafter,  and  so  on  until 
all  are  paid;  but  such  division  shall  be  so  made  that  the 
first  installment  shall  include  all  the  fractional  amounts, 
leaving  each  of  the  remaining  installments  equal  in 
amount  and  multiples  of  one  hundred  dollars,  which  said 
assessment  and  installments  shall  bear  interest  from  and 
after  thirty  days  succeeding  the  date  of  confirmation,  at 
the  same  rate  and  be  collected  in  like  manner  as  is  now 
provided  by  law:  Provided,  that  any  special  assessment 
levied  for  building  sewers  and  laying  water  mains  may 
in  like  manner  be  divided  into  not  exceeding  ten  install- 
ments." 

Under  this  section  of  the  statute  it  is  claimed  that  the 
village  of  Grossdale  had  no  authority  to  divide  the  as- 
sessment into  installments  by  the  ordinance  which  pro- 
vided for  the  improvement,  but  that  the  village  could 
only  do  so  by  the  passage  of  a  separate  ordinance  after 
the  assessment  had  been  levied  and  a  judgment  of  con- 
firmation had  been  rendered.  While  there  may  be  some 
doubt  in  regard  to  the  meaning  of  the  statute,  we  do 
not  regard  the  construction  contended  for  as  sound.  We 
think  a  fair  construction  of  the  language,  "whenever  the 
corporate  authorities  of  any  city,  town  or  village  have 
heretofore  levied  or  shall  hereafter  levy  any  special  as- 
sessment," was  intended  by  the  legislature  to  mean  merely 
that  whenever  the  corporate  authorities  have  heretofore 
determined  or  shall  hereafter  determine  to  levy  any  spe- 
cial assessment,  then  they  may  provide,  by  ordinance, 
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for  a  division  of  the  assessment  into  installments.  If  we 
are  correct  in  this,  then  when  the  corporate  authorities 
have  determined  to  pass  an  ordinance,  they  may,  as  was 
done  in  this  case,  add  a  section  dividing"  the  assessment 
into  installments.  Nothing  could  be  gained  by  waiting 
until  the  judgment  should  be  confirmed  before  it  was  set- 
tled whether  the  tax-payer  should  be  required  to  pay  the 
entire  assessment  in  one  amount  or  whether  it  should  be 
divided  into  installments.  On  the  other  hand,  it  would 
seem  to  be  a  much  better  practice  to  settle  the  matter 
when  the  ordinance  for  the  improvement  is  passed,  as 
was  done  here. 

On  the  application  for  confirmation  of  the  assessment 
it  appears  that  the  petition  was  dismissed  as  to  some 
ninety-five  lots  which  had  severally  been  assessed  by  the 
commissioners,  and  it  is  claimed  that  as  the  petitioner 
voluntarily  dismissed  the  petition  as  to  these  lots,  and 
thus  allowed  them  to  escape  the  burden  which  had  been 
placed  upon  them,  the  remaining  lot  owners  cannot  be 
held  for  the  assessment.  Under  paragraph  144  of  the 
City  and  Village  act  (Rev.  Stat.  p.  236,)  any  person  in- 
terested in  any  real  estate  to  be  affected  by  the  assess- 
ment may  appear  and  file  objections  to  the  report  of  the 
commissioners.  Paragraph  145  provides:  "The  hearing 
shall  be  conducted  as  in  other  cases  at  law,  and  if  it 
shall  appear  that  the  premises  of  the  objector  are  as- 
sessed more  or  less  than  they  will  be  benefited,  or  more 
or  less  than  their  proportionate  share  of  the  cost  of  the 
improvement,  the  jury  shall  so  find,  and  also  find  the 
amount  for  which  such  premises  ought  to  be  assessed, 
and  judgment  shall  be  rendered  accordingly."  Under 
paragraph  147  the  court  has  authority,  at  any  time  before 
final  judgment,  to  modify  or  change  any  assessment.  If 
appellants'  property  was  assessed  more  than  it  will  be 
benefited  or  more  or  less  than  its  proportionate  share  of 
the  cost  of  the  improvement,  the  proper  place  to  raise 
that  question  and  obtain  the  proper  relief  was  in  the 
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county  court,  on  the  application  to  confirm  the  a^gess- 
ment.  So,  also,  if  the  dismissal  of  the  petition  as  to 
ninety- five  lots  which  had  been  assessed  by  the  commis- 
sioners resulted  in  making"  appellants'  assessment  greater 
than  their  proportionate  share  of  the  cost  of  the  improve- 
ment, the  proper  place  to  obtain  relief  was  in  the  county 
court,  or  by  an  appeal  from  the  judgment  of  confirma- 
tion, but  no  relief  can  be  obtained  on  the  application  for 
judgment  against  appellants'  lands. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


The  West  Chicago  Street  Railroad  Company 


Louisa  J.  Manning. 


170    417 
^U  147 

\m~~in\ 

I  82a  188 
8Sr  316| 


Opinion  filed  December  S2,  1897» 

1.  CABJav^RS— proof  of  payment  of  fare  not  necessary  to  shoio  relation 
of  carrier  and  passenger.  Proof  of  payment  of  fare  is  not  essential 
to  establish  the  relation  of  passenger  and  carrier  between  the 
plaintiff  and  the  defendant  street  railroad  company,  where* the 
plaintiff  entered  the  car  in  the  usual  way,  conducted  herself  as  a 
passenger,  and  was  conveyed  as  such  from  where  she  boarded  the 
car  to  where  she  was  injured  in  attempting  to  alight. 

2.  Same — stopping  street  car  at  crQssin{f—duty  to  parties  getting  on  or 
off.  Servants  in  charge  of  a  street  car  which  has  stopped  at  or  near 
a  street  crossing  must  exercise  reasonable  care,  before  again  start- 
ing the  car,  to  see  that  passengers  getting  on  or  off  the  car  are 
not  in  such  a  position  as  to  be  endangered  by  putting  it  in  motion. 

3.  Qam^— ordinance  for  stopping  cars  at  further  crossing— duty  of  ser- 
vants stopping  car  at  nearer  one.  The  fact  that  a  city  ordinance  pro- 
vides that  street  cars  stopping  at  street  intersections  shall  stop 
at  the  further  cross-walk,  does  not  relieve  those  in  charge  of  a  car 
stopping  at  the  nearer  cross-walk  from  using  reasonable  care  to 
see  that  persons  attempting  to  get  on  or  off  will  not  be  endangered 
by  starting  the  car. 

4.  Same — stopping  car  at  nearer  cross-walk  may  he  regarded  cw  an  in- 
vitaiion  to  alight.  Where  a  street  car  approaching  a  street  intersec- 
tion comes  to  a  stop  at  the  nearer  cross-walk,  passengers  who  have 
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reached  their  destination  may  reasonably  regard  it  as  an  invita- 
tion to  alijjht,  and  persons  desiring  to  become  passengers  may, 
without  any  necessary  imputation  of  negligence,  attempt  to  enter. 
6.  NEGLiGENCE--gwc«(w>n«  of  fact  which  are  settled  by  the  Appellate 
Courtis  judgment  of  affirmance.  Whether  a  street  car  was  suddenly 
started  while  the  plaintiff  was  attempting  to  alight,  and  whether 
the  plaintiff  was  exercising  ordinary  care  for  her  safety,  are  ques- 
tions of  fact,  which  are  conclusively  settled  by  the  judgment  of 
the  Appellate  Court  affirming  that  of  the  trial  court. 

6.  Same— person  not  required  to  use  highest  degree  of  care  in  alighting 
from  street  car.    An  instruction,  in  an  action  against  a  street  rail- 

'  road  company  for  injuries  received  by  the  plaintiff  in  alighting 
from  the  car,  that  the  jury  should  find  for  the  defendant  if  they 
believed,  from  the  evidence,  that  the  circumstances  called  for  the 
exercise  of  the  highest  degree  of  care  by  the  plaintiff,  and  that  by 
its  exercise  the  injury  might  have  been  avoided,  is  erroneous. 

7.  Same — what  is  ordinary  care  depends  upon  the  circumstances  of  each 
case.  Where  circumstances  are  such  that  an  ordinarily  prudent 
person  would  exercise  a  greater  degree  of  care  than  under  less 
threatening  circumstances,  such  greater  degree  of  care  is  but  or- 
dinary care  under  the  particular  circumstances. 

8.  Same— tcTicn  instrv4:tion  in  action  for  negligence  is  properly  refused. 
In  an  action  against  a  street  railroad  company  for  injuries  received 
by  plaintiff  in  alighting,  an  instruction  that  the  passengers  are 
presumed  to  know  that  the  proper  places  to  alight  are  at  the  fur- 
ther cross-walks,  and  that  servants  in  charge  of  the  car  may  as- 
sume that  passengers,  in  alighting,  will  exercise  reasonable  care 
with  reference  to  such  knowledge,  is  properly  refused. 

West  Chicago  Street  R.  B.  Co.  v.  Manning,  70  111.  App.  239,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding. 

Alexander  Sullivan,  (Edward  J.  McArdle,  of 
counsel,)  for  appellant: 

Where  an  averment  of  a  declaration  descriptive  of  a 
material  fact,  which  cannot  be  omitted  without  destroy- 
ing the  cause  of  action  declared  on,  is  put  in  issue,  it 
must  be  proved  as  laid.  Railway  Co.  v.  Friedman,  146  111. 
583;  Bloomington  v.  Goodrich,  88  id.  558;  Mossy.  Johnson,  22 
id.  633;  Bell  v.  Senneff,  83  id.  122;  Davidsony.  Johnson,  31  id. 
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523;  Railroad  Co.  v.  Mai*keii8tein,  24  111.  App.  128;  1  Chitty's 
PI.  227;  Stephens' PI.  236,  237;  Starkie  on  Evidence,  570, 
572,  389;  1  Greenleaf  on  Evidence,  sec.  58;  Erragon  v.  Hut- 
land,  58  Vt.  128. 

One  who  takes  doubtful  chances  cannot  complain  of 
injury  against  another,  unless,  after  his  peril  was  discov- 
ered or  was  discoverable  by  due  care,  the  defendant,  by 
the  exercise  of  due  care,  could  have  avoided  it.  McClain 
V.  Railroad  Co.  116  N.  Y.  App.  459. 

PoF  a  disregard  of  the  court's  instructions  by  the  jury 
its  verdict  should  be  set  aside.  Uiggins  v.  Lee,  16  111.  495. 

An  instruction  should  not  ignore,  but  be  limited  by^ 
the  pleadings  and  Confined  to  the  issues  raised  thereon, 
and  if  it  does  so  the  verdict  should  be  set  aside.  Rail- 
way Co.  V.  Shires,  108  111.  617;  Mosher  v.  Rogers,  117  id.  446; 
Railroad  Co.  v.  Snider,  id.  376;  Bourland  v.  Gibson,  124  id. 
605;  Assurance  Co.  v.  Weaver,  2'^  111.  App.  95;  Railroad  Co.  v. 
Morkenstein,  24  id.  128;  Swift  &  Co.  v.  Raleigh,  54  id.  45. 

An  instruction  should  not  submit  matters  or  facts  of 
which  there  is  no  evidence.  Railroad  Co.  v.  Parker^  131  111. 
557;  Railroad  Co.  v.  Morkenstein,  24  111.  App.  128. 

Different  hypotheses  of  liability  should  not  be  sub- 
mitted in  a  single  instruction.  Railroad  Co.  v.  Johnson,  103 
111.  512;  Wooley  v.  Lyon,  117  id.  244. 

Instructions  should  not  omit  an  essential  element. 
Wooley  V.  Lyon,  117  111.  244. 

He  who  takes  a  hazardous  step  assumes  the  risk  of 
all  its  perils  and  dangers.  Railroad  Co.  v.  Uall,  72  111.  222; 
Simmons  v.  Railroad  Co.  110  id.  340. 

Instructions  should  not  summarize  evidentiary  facts. 
Evans  v.  Dickey,  117  111.  291. 

Where  one  takes  a  hazardous  course,  care  in  propor- 
tion to  the  danger  is  requisite.  Beach  on  Cont.  Negli- 
gence, sec.  9,  p.  22;  Barker  v.  Savage,  43  N.  Y.  191;  Railroad 
Co.  V.  Whitacre,  35  Ohio  St.  627;  Railroad  Co.  v.  Olson,  12  111. 
App.  245;  Railway  Co.  v.  Reilly,  40  id.  416;  Child^s  v.  Railroad 
Co.  38  La.  Ann.  154;  Gumb  v.  Railway  Co.  53  N.  Y.  Sup.  466; 
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Railroad  Co,  v.  Houston,  95  U.  S.  697;  Miller  v.  Railway  Go,  42 
Minn.  454;  New  York  v.  Bailey,  2  Denio,  433. 

Custom  does,  not  justify  a  neg^ligent  act.  Pulsifer  v. 
Berry,  87  Me.  405. 

Henry  D.  Beam,  and  William  R.  Rummler,  for  ap- 
pellee: 

A  peremptory  instruction  to  find  for  the  defendant  is 
properly  refused  where  there  is  evidence  tending  to  estab- 
lish a  cause  of  action.  Steel  Co.  v.  Schymanotvski,  162  111. 
447;  59  111.  App.  32;  Chalmers  v.  Scliroeder,  163  111.  459;  60 
111.  App.  519. 

*  A  party  is  not  bound  to  prove  matters  which  are 
merely  surplusage.  If  the  proof  does  not  correspond 
with  sucb  matters  the  variance  is  immaterial.  Pennsyl- 
vania Co.  V.  Conlan,  101  111.  93. 

If  the  whole  of  an  averment  may  be  stricken  out  with- 
out destroying  the  plaintiff's  right  of  action  it  is  not 
necessary  to  prove  it.  Williamson  v.  Allinson,  2  East,  446; 
Maomvell  v.  Maxtvell,  31  Me.  184. 

Where  a  driver  stops  a  car  at  a  place  where  passen- 
gers are  in  the  habit  of  getting  off,  he  must  not  start  it 
again  until  he  knows  he  can  do  so  in  safety  to  his  pas- 
sengers. People  may  get  off  when  and  where  they  please, 
provided  the  car  is  stopped  when  they  attempt  to  do  so. 
Railway  Co.  v.  Mills,  105  111.  67;  Raihvay  Co.  v.  Mumford,  97 
id.  567;  Railroad  Co.  v.  Cook,  145  id.  551;  Ward  v.  Railway  Co. 
165  id.  462;  Railroad  Co:  v.  Arnol,  144  id.  261. 

A  contract  is  implied,  where  one  takes  passage  with 
a  common  carrier,  that  he  shall  pay  a  reasonable  price 
or  reward  for  being  carried,  and  that  the  carrier  shall 
exercise  due  care,  skill  and  diligence  in  transporting  him 
safely  and  speedily  to  the  journey's  end,  and  it  is  not 
necessary  to  prove  an  express  contract  or  actual  pay- 
ment of  the  reward.  Angell  on  Com.  Carriers,  sees.  124, 
461,  467;  McGill  v.  Rowland,  3  Barr,  451;  Fin^nk  v.  Schroyer, 
18  111.  419. 
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Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  First  District  affirming"  a  judgment  of  the 
circuit  court  of  Cook  county  entered  in  favor  of  the  ap- 
pellee in  the  sum  of  ^500,  in  an  action  on  the  case  brought 
by  appellee,  against  the  appellant  company,  to  recover  ! 

for  injuries  alleged  to  have  been  sustained  by  the  appel- 
lee while  a  passenger  on  one  of  the  appellant's  trains  of 
street  cars,  through  the  negligence  of  the  servants  of  the 
company  in  charge  of  the  train,  as  was  alleged. 

It  is  urged  by  the  appellant  company  there  is  a  total 
absence  of  evidence  to  show  that  appellee  was  a  passen- 
ger, and  in  the  same  connection  it  is  insisted  the  jury 
disregarded  the  instructions  given  by  the  court,  which 
expressly  directed  them  that  the  allegation  in  the  dec- 
laration the  appellee  was  a  passenger  must  be  supported 
by  proof  that  she  was  a  passenger  and  had  paid  her  fare. 
We  find  no  proof  in  the  record  upon  the  question  whether  j 

the  conductor  had  collected  fare  from  the  appellee,  nor  | 

do  we  think  it  is  necessary  such  payment  should  have 
been  affirmatively  proven.     In  North  Chicago  Street  Bail-  » 

road  Co.  v.  Williams,  140  111.  275,  we  said  (p.  288):  "It  is  not  I 

necessary  that  there  be  an  express  contract  in  order  to  *■ 

constitute  the  relation  of  carrier  and  passenger,  nor  that  i. 

there  should  be  a  consummated  contract.     The  contract  3 

may  be  implied  from  slight  circumstances,  and  it  need  -' 

not  be  actually  consummated  by  the  payment  of  fare. 
*  *  *  The  whole  matter  seems  to  depend  largely  upon 
the  intention  of  the  person  at  the  time  he  enters  the  car." 
In  the  same  case  the  court  cited  with  approval  a  quotas 
tion  from  the  opinion  in  the  case  of  Butler  v.  Glen  Falls 
and  a  Bailroad  Co.  121  N.  Y.  112,  as  follows:  "It  does  not 
seem  reasonable  to  assume,  as  a  matter  of  law,  that  a 
person  who  in  an  orderly  way  attempts  to  enter  a  street 
car  as  a  patssenger  is  to  be  regarded  as  a  trespasser  until 
a  special  contract  has  been  made  with  the  conductor, 
based  upon  the  payment  of  the  required  fare."    The  rule 
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is  declared  in  Hutchinson  on  Carriers  (sec.  565)  to  be: 
"It  is  universally  agreed  that  the  payment  of  the  fare  or 
price  of  the  carriage  is  not  necessary  to  give  rise  to  the 
liability.  The  carrier  may  demand  its  payment,  if  be 
chooses  to  do  so,  but  if  he  permits  the  passenger  to  take 
his  seat  or  to  enter  his  vehicle  as  a  passenger  without 
such  requirement,  the  obligation  to  pay  will  stand  for 
the  actual  j)ayment,  for  the  purpose  of  giving  effect  to 
the  contract,  with  all  its  obligations  and  duties.  Taking 
his  place  in  the  carrier's  conveyance  with  the  intention  of 
being  carried  creates  an  implied  agreement  upon  the  part  j 

of  the  passenger  to  pay  when  called  upon,  and  puts  him 
under  a  liability  to  the  carrier,  from  which  at  once  spring 
the  reciprocal  duty  and  responsibility  of  the  carrier." 

The  proof  is  ample  that  appellee  entered  the  car  in  an 
open,  orderly  manner,  conducted  herself  as  a  passenger 
and  was  conveyed  as  such,  together  with  other  passen- 
gers, from  the  place  where  she  boarded  the  car  to  the 
place  where  she  was  injured  in  attempting  to  alight  from 
it.  In  the  absence  of  any  testimony  tending  to  question 
her  standing  as  a  passenger,  the  inference  she  bore  that 
relation  to  the  company  inevitably  arose.  Express  af- 
firmative proof  of  the  payment  of  fare  was  not  essential 
to  warrant  the  jury  in  regarding  her  as  a  passenger. 
Aside  from  this,  in  the  statement  of  the  case  in  the  brief 
of  appellant  filed  in  this  court,  counsel  for  appellant  say: 
"Plaintiff  became  a  passenger  on  one  of  defendant's  trains 
of  street  cars  at  Bishop  court,  on  Madison  street,  to  be 
carried  into  the  city."  The  instruction  of  the  court  that 
appellee  could  not  recover  unless  it  expresslj^  appeared 
in  proof  she  had  paid  her  fare  was  erroneous,  and  there- 
fore the  refusal  of  the  jury  to  accept  and  be  controlled 
by  it  does  not  constitute  error  reversible  in  character, 
McNulta  V.  Ensch,  134  111.  46. 

It  is  next  urged  the  court  erred  in  refusing  to  arrest 
the  judgment.  The  reason  urged  in  support  of  the  motion 
is,  the  declaration  failed  to  set  forth  a  cause  of  action. 
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The  gravamen  of  the  charg-e  in  both  of  the  counts  of  the 
declaration  is,  the  car  was  stopped  at  the  comer  of  Wash- 
ington street  and  Fifth  avenue;  that  appellee  attempted, 
with  due  care  and  caution,  to  alight,  and  that  the  em- 
ployees of  the  defendant  company  in  charge  of  the  train 
of  cars  negligently  and  without  warning  caused  the  car 
to  be  suddenly  and  violently  started,  and  thereby  the 
plaintiff  was  thrown  with  great  force  and  violence  from 
the  car  and  greatly  bruised  and  wounded,  etc.  The  sup- 
posed deficiency  in  the  declaration  is  the  omission  of  an 
averment  that  the  place  where  the  car  was  stopped  was 
a  regular  place  of  stopping  for  the  purpose  of  enabling 
passengers  to  leave  the  car,  or  that  appellee  notified  the 
employees  of  the  appellant  in  charge  of  the  car,  by  sig- 
nal or  otherwise,  of  her  desire  or  intention  to  alight  there. 
The  declaration  charged  that  the  car  stopped  at  a  street 
crossing,  ;ind  that  it  then  became  the  duty  of  the  ap- 
pellant company  to  give  the  appellee  an  opportunity  of 
safely  alighting;  that  it  did  not  regard  such  duty,  but 
negligently  and  carelessly  put  the  car  in  motion  while 
appellee,  with  due  care,  was  endeavoring  to  leave  the  car. 
The  appellant  company  did  not  see  fit  to  challenge,  by  a 
demurrer,  the  legal  sufficiency  of  the  averments,  but  filed 
the  general  issue,  thus  denying  the  truth  of  the  allega- 
tions, and  therefore  could  not  be  allowed  to  complain, 
after  a  hearing  before  the  jury,  that  the  allegation  that 
the  duty  arose  to  see  that  passengers  were  not  in  dan- 
gerous positions  before  moving  the  car  was  but  a  mere 
conclusion  of  the  pleader,  and  therefore  such  a  fault  as 
demanded  the  court  should  refuse  to  enter  judgment. 
Moreover,  we  incline  to  the  view  that  whenever  a  street 
car  is  stopped  at  or  near  a  crossing  of  streets,  before  the 
car  is  again  put  in  motion  the  duty  is  cast  upon  those  in 
charge  of  the  car  of  exercising  proper  and  reasonable  care 
for  the  safety  of  passengers.  It  is  within  common  knowl- 
edge and  observation  that  passengers  enter  and  alight 
from  street  cars  at  or  near  the  crossings  of  streets,  and 
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that  street  cars  stop  at  street  intersections  for  the  pur- 
pose of  receiving"  and  discharging'  passengers.  If  a  car 
is  brought  to  a  stop  at  or  near  such  crossing's,  it  is  not 
unreasonable  to  charge  the  conductor  and  grip- man  in 
control  of  the  car  with  notice  that  passengers  may  avail 
themselves  of  the  opportunity  thus  presented  for  leaving 
the  car,  and  also  with  the  duty  of  exercising  a  reasonable 
degree  of  care,  before  putting  the  car  again  in  motion,  to 
see  that  passengers  seeking  ingress  into  or  egress  from 
the  car  are  not  in  such  positions  as  to  be  endangered  by 
putting  the  car  again  in  motion. 

In  the  case  at  bar  an  ordinance  of  the  city  of  Chicago 
was  introduced,  as  follows: 

"Cars  stopping  at  a  street  intersection  shall  stop  at 
the  further  walk  thereof,  so  that  the  cars  shall  not,  when 
stopped,  interfere  with  the  travel  on  cross-streets;  and, 
subject  to  the  foregoing  provision  of  this  section,  and 
excepting  on  bridges,  all  street  cars  shall  stop  to  receive 
and  to  let  off  passengers  wherever  they  are  desired  to 
do  so,  excepting  between  the  hours  of  six  o'clock  and 
eight  o'clock  A.  M.  and  five  o'clock  and  seven  o'clock 
P.  M.,  during  which  hours  they  may  regulate  their  stop- 
ping by  the  first  provision  of  this  section.  Each  team  of 
horses  hitched  to  a  street  car  shall  have  a  bell  or  bells 
attached  to  them." 

It  appears  that  the  car  in  this  instance  stopped  at  or 
just  before  reaching  the  nearest  walk  of  the  street  inter- 
section, and  the  contention  of  the  appellant  company  is, 
the  appellee  should  have  remained  in  her  seat  until  the 
car  had  crossed  tiie  intersection  of  the  street  and  stopped 
at  the  further  walk,  where  it  was  required  to  stop  by  the 
provisions  of  the  ordinance.  The  purpose  of  the  require- 
ment of  the  ordinance  is  expressly  stated  in  it  to  be  to 
avoid  interference  with  travel  on  cross-streets,  which 
would  occur  if  the  cars  were  stopped  at  the  nearest  walk, 
the  body  of  the  car  or  train  extending  into  and  obstruct- 
ing the  cross-street.     The  means  of  ingress  to  or  egress 
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from  a  car,  so  far  as  the  safety  of  the  passengers  is  con- 
cerned, are  not  different  at  the  different  walks.  The 
company  makes  no  provision  at  either  of  the  walks  for 
the  safety  or  convenience  of  persons  desiring  to  enter 
or  leave  its  cars.  At  either  place  passengers  step  from 
the  car  to  the  surface  of  the  street.  Even  under  the 
ordinance  both  walks  are  stopping  places,  depending 
upon  the  direction  in  which  the  car  is  moving.  If  a  car 
approaching  a  street  crossing  comes  to  a  stop  at  the 
nearest  walk,  passengers  who  have  reached  their  desti- 
nation may  not  unreasonably  regard  it  as  an  invitation  to 
alight,  and  other  persons  desiring  to  become  passengers 
may,  without  any  necessary  imputation  of  negligence, 
endeavor  to  enter  the  car.  Conductors,  car-drivers,  or 
others  in  charge  of  the  movement  of  the  car  or  train, 
after  having  brought  the  car  to  a  stop  cannot  be  permit- 
ted, because  of  the  ordinance,  to  ignore  the  fact  that 
passengers,  or  those  desiring  to  become  such,  may  be 
imperiled  by  putting  the  car  again  in  motion  without 
notice  or  warning.  It  is  the  duty  of  such  persons  so 
controlling  a  car  to  exercise  reasonable  precaution  to 
avoid  injuring  those  who  may,  under  such  circumstances, 
be  endeavoring  to  alight  from  or  enter  the  car,  and  the 
adoption  of  the  ordinance  had  no  effect  to  relieve  such 
employees  of  the  appellant  company  from  their  obliga- 
tion and  duty  in  this  regard. 

It  is  urged  the  court  erred  in  refusing  the  motion  made 
by  the  appellant,  at  the  close  of  all  the  testimony,  to 
exclude  the  evidence  and  instruct  tliie  jury  to  return  a 
verdict  for  the  appellant  company.  The  first  ground 
urged  in  support  of  the  motion  is,  no  proof  was  intro- 
duced to  support  the  allegation  that  the  car  stopped  at 
the  corner  of  Washington  street  and  Fifth  avenue.  It  is 
not  contended  there  was  no  evidence  the  car  was  brought 
to  a  stop,  but  the  insistence  is  the  proof  upon  the  point 
showed  the  car  was  stopped  before  it  reached  the  inter- 
section of  those  streets,  and  though  near  the  corner  was 
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not  precisely  at  it  when  it  stopped.  Nothing  need  be 
said  upon  this  point  further  than  we  find  the  evidence 
tended  to  sustain  the  substance  of  the  allegation. 

The  remaining  grounds  urged  in  support  of  the  mo- 
tion are,  there  was  no  proof  that  the  car,  after  being 
stopped,  was  suddenly  and  violently  started,  as  charged 
in  the  declaration,  and  that  it  did  not  appear  the  ap- 
pellee exercised  ordinary  care  for  her  own  safety.  The 
testimony  of  Mrs.  Moore,  a  witness  for  the  appellee,  and 
of  appellee  herself,  if  accepted  by  the  jury,  as  it  seems 
to  have  been,  warranted  the  finding  the  car,  after  being 
stopped,  was  suddenly  put  in  rapid  motion.  This  was  a 
contested  question  of  fact,  but  the  evidence  in  support 
of  the  position  of  the  appellee  was  such  as  to  demand 
the  submission  of  the  question  to  the  jury,  and  the  ver- 
dict of  the  jury  and  the  judgment  of  the  Appellate  Court 
are  conclusive  as  to  the  fact.  Whether  the  appellee  ex- 
ercised ordinary  care  and  prudence  on  the  occasion  in 
question  was  a  question  of  fact  to  be  determined  by  the 
jury  under  proper  instructions  of  the  court. 

It  is  complained  the  court  in  this  connection  refused 
to  give  the  following  instruction: 

26.  "The  jury  are  instructed  that  ordinary  care  and 
prudence  is  the  exercise  of  that  care  which  every  person 
of  common  prudence  bestows  upon  her  affairs  and  con- 
cerns, and  a  person  about  to  make  a  movement  or  to  take 
an  action  which,  under  all  the  surroundings  and  circum- 
stances, would  appear  to  an  ordinarily  prudent  and  care- 
ful person  exercising  due  care  for  her  own  safety  to  be 
attended  with  risk  and  danger  to  her  person,  must  exer- 
cise the  highest  degree  of  vigilance  and  care  for  her  own 
safety;  and  if  the  jury  believe,  from  the  evidence,  that 
the  circumstances  in  this  case  required  from  the  plaintiff 
the  exercise  of  that  care,  and  that  by  its  exercise  the 
injuries  complained  of  in  this  case  might  have  been 
avoided,  the  jury  should  find  the  defendant  not  guilty." 
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The  instruction  should  not  have  been  given.  Ordi- 
nary— not  the  highest— degree  of  vigilance  and  care  is 
all  that  is  required.  What  is  ordinary  care  depends  upon 
the  circumstances  of  the  particular  instance.  When  the 
circumstances  are  such  that  an  ordinarily  careful  and 
prudent  person  would  deem  it  essential  to  exercise  a 
greater  degree  of  care  and  caution  than  upon  less  threat- 
ening circumstances,  such  greater  degree  of  care  would 
be  but  ordinary  care.  The  test  always  is,  not  that  the 
highest  possible  care  and  caution  shall  be  exercised,  but 
such  degree  of  care,  only,  as  an  ordinarily  careful  and 
prudent  person  would  exercise  in  like  situation.  The  law 
upon  this  feature  of  the  case  was  clearly  and  fully  stated 
to  the  jury  in  instructions  given  for  the  appellant,  num- 
bered 7,  10,  11,  19  and  20,  and  the  single  instruction  given 
for  the  appellee  was  properly  qualified  and  restricted  so 
the  jury  should  fully  understand  appellee's  right  of  re- 
covery should  be  made  to  depend  upon  whether  she  had 
exercised  due  and  ordinary  care. 

The  court  granted  eighteen  instructions  as  asked  by 
the  appellant  company,  modified  one  and  refused  six. 
The  instruction  which  was  modified  related  to  the  re- 
quirement of  law  that  the  appellee  should  use  ordinary 
care,  and  was  as  follows: 

20.  "[The  court  instructs  the  jury  that]  in  determining 
the  question  whether  the  plaintiff  was  negligent  in  and 
about  alighting  from  the  street  car  in  question  under  the 
circumstances  under  which  the  jury  find,  from  the  evi- 
dence, the  plaintiff  did  so,  they  are  to  take  into  consid- 
eration not  alone  the  age  and  condition  of  the  plaintiff  at 
the  time,  but  also  the  relative  danger  and  risks  attend- 
ing- the  act  of  alighting  from  a  car  propelled  by  cable, 
as  the  one  in  question  was,  and  the  character  and  condi- 
tion of  the  locality  and  the  plaintiff's  prior  knowledge  of 
its  character  and  condition,  as  shoxon  by  the  evidence;  and 
they  are  instructed  that  the  plaintiff  was  required  to 
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exercise  care  for  her  safety  in  proportion  to  the  danglers 
and  risks  attending  the  act  of  alighting  from  a  cable  car 
under  such  circumstances,  and  a  failure  on  her  part  to 
exercise  this  care  is  negligence  which  deprives  her  of 
the  right  of  recovery  in  this  action;  and  if  the  jury  be- 
lieve, from  the  evidence  in  this  case,  that  the  plaintiff 
did  not  exercise  such  care,  and  was  guilty  of  such  negli- 
gence, and  that  such  failure  to  use  such  care  and  such 
negligence  contributed  in  any  way  to  the  injury  com- 
plained of  in  this  action,  then  the  jury  should  find  the 
defendant  not  guilty." 

The  modification  was  effected  by  striking  out  the 
words  within  the  brackets  and  adding  the  words  in  ital- 
ics. No  complaint  is  made  in  the  brief  of  the  modifica- 
tion, and  clearly  there  is  no  room  for  any  such  complaint. 
The  instruction  as  modified  stated  the  law  upon  the  pK)int 
in  all  respects  as  favorably  as  possible  for  the  appellant 
company,  and  removed  all  grounds  of  complaint  of  the 
rulings  of  the  court  upon  the  point. 

The  court  refused  instruction  No.  22,  asked  by  the  ap- 
pellant. This  instruction  asked  the  court  to  advise  the 
jury  that  passengers  on  the  cars  of  the  appellant  com- 
pany are  presumed  to  know  the  proper  places  for  pas- 
sengers to  alight  are  at  the  further  crossings  of  street 
intersections,  and  that  the  servants  of  the  appellant  com- 
pany in  charge  of  the  cars  have  a  right  to  assume  that 
persons  intending  to  alight  will  exercise  for  their  own 
safety  reasonable  and  ordinary  care  with  reference  to 
such  knowledge,  and  the  circumstances  attending  the  op- 
erations of  the  cars  at  the  time,  etc.  We  are  aware  of 
no  presumption  of  law  that  passengers  know  the  proper 
places  to  alight  from  street  cars  are  at  the  further  cross- 
ings of  street  intersections.  If  such  a  presumption  ex- 
ists, it  is  one  of  fact  for  the  jury  to  determine,— not  to 
be  declared  by  the  court  as  matter  of  law.  Moreover,  the 
instruction  omitted  all  reference  to  the  fact  the  car  in 
question  was  stopped  at  the  nearest  street  walk  of  the 


Digiti 


zed  by  Google 


he.  '97.]    West  Chicago  St.  R.  R.  Co  v.  Manning.       429 

crossing",  and  ignored  the  fact  that  passengers  might  well 
assume  such  stopping  was  to  enable  them  to  leave  the 
car  at  such  nearest  walk. 

Complaint  is  made  that  the  court  gave  the  following 
instruction  asked  on  behalf  of  the  appellee: 

"The  court  instructs  the  jury,  as  a  matter  of  law,  that 
it  was  the  duty  of  the  defendant,  as  a  common  carrier  of 
persons  of  Chicago,  when  it  stopped  its  cars,  whether  in 
consequence  of  a  signal  from  some  passenger  on  the  car 
or  not,  not  to  start  the  same  again  while  its  passengers, 
or  any  of  them,  were  in  the  act  of  getting  off  the  car,  if 
the  fact  that  its  passengers,  or  any  of  them,  were  in  the 
act  of  alighting  was  known  to  the  person  having  charge 
of  said  car,  or  would  be  known  to  such  person  by  the 
exercise  of  due  care  and  caution  in  the  discharge  of  his 
duties;  and  as  a  common  carrier  of  passengers  the  defend- 
ant should  give  its  passengers  a  reasonable  opportunity 
to  alight  from  its  cars  when  standing  still,  before  start- 
ing the  same,  if  the  fact  that  its  passengers,  or  any  of 
them,  desire  to  alight  is  known,  or  by  the  exercise  o^ 
due  care  and  diligence  would  be  known,  to  the  person  in 
charge  of  the  car.  And  if  the  jury  believe,  from  the  evi- 
dence in  this  case,  that  on  the  twenty-second  day  of  Sep- 
tember, 1893,  the  plaintiff  was  a  passenger  upon  one  of 
the  street  cars  of  the  defendant,  operated  by  it  on  Wash- 
ington street  and  Fifth  avenue,  in  said  city  of  Chicago, 
and  that  while  such  car  of  the  defendant  in  which  the 
plaintiff  and  others  were  being  conveyed  as  passengers 
was  driven  along  Washington  street,  west  of  and  towards 
Fifth  avenue,  it  was  stopped  for  the  purpose  of  allowing 
its  passengers,  or  some  of  them,  among  whom  was  the 
plaintiff,  to  get  off,  or  had  stopped  for  any  other  purpose, 
with  or  without  a  signal  to  stop,  and  when  so  stopped 
its  passengers,  or  some  of  them,  were  in  the  act  of  get- 
ting off  said  car,  and  that  the  grip-man  or  other  person 
in  charge  of  said  car  for  the  defendant  knew,  or  by  the 
exercise  of  due  care  and  caution  in  the  discharge  of  his 
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duties  would  have  known,  that  said  passengers  were  in 
the  act  of  getting  off  said  car,  and  if  you  further  find, 
from  the  evidence,  that  the  plaintiff  at  this  time  and 
place,  the  said  car  being  stopped  and  not  in  motion,  (if 
j'^ou  find,  from  the  evidence,  that  such  was  the  fact,)  in 
the  exercise  of  due  care  and  diligence  on  her  part  was 
also  in  the  act  of  alighting  from  said  car,  and  that  the 
defendant,  by  its  grip- man,  started  the  said  car  while  the 
plaintiff  was  so  getting  off  and  before  she  had  a  reason- 
able time  to  do  so,  and  thereby  threw  the  plaintiff  down 
upon  the  street,  and  by  reason  thereof  the  plaintiff  was 
greatly  injured  in  and  about  her  hips,  and  was  thereby 
otherwise  greatly  bruised  and  suffered  severe  bodily  pain 
and  injury,  without  negligence  or  fault  on  her  part  and 
by  reason  of  negligence  or  carelessness  on  the  part  of  the 
defendant's  servants  in  charge  of  said  car,  (if  you  find, 
from  the  evidence,  that  such  servants  of  the  defendant 
were  guilty  of  carelessness  or  negligence  in  starting  said 
car,)  then  the  defendant  would  be  liable  for  the  damages, 
if  any,  thereby  sustained  by  the  plaintiff,  and  the  jury 
should  find  the  issues  herein  for  the  plaintiff,  and  assess 
her  damages  at  such  sum  as  the  jury  shall  find,  from  the 
evidence,  she  has  thereby  sustained." 

A  number  of  objections  are  urged  to  this  instruction, 
but  what  has  been  said  hereinbefore  disposes  of  such 
objections  in  the  main.  It  is  vigorously  protested  the 
effect  of  this  instruction  is  to  declare  that  if  a  street  car 
is  stopped  at  any  place,  for  any  purpose,  the  passengers 
may  proceed  to  alight,  and  that  the  conductor  in  charge 
of  the  train  or  car,  and  the  car-driver,  must,  before  start- 
ing the  car,  exercise  care  and  diligence  to  see  that  no 
one  is  or  will  be  endangered  by  putting  the  car  again  in 
motion.  Without  assuming  to  declare  whether  the  in- 
struction should  be  sustained  if  susceptible  of  the  con- 
struction sought  to  be  put  upon  it  by  counsel  for  the 
appellant  company,  we  may  dismiss  the  subject  by  the 
remark  it  is  plainly  not  susceptible  of  such  construction. 
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In  its  first  part  the  declaration  of  the  instruction,  in  sub- 
stance, is  the  statement  of  a  principle  of  law  in  the  ab- 
stract, and  the  remainder  of  the  instruction  is  devoted  to 
an  application  of  that  principle.  In  declaring*  the  princi- 
ple in  the  abstract  and  in  applying  it  to  the  case  in  hand, 
the  duty  declared  to  devalve  upon  the  employees  of  the 
company  in  charge  of  the  car  to  give  its  passengers  a 
reasonable  opportunity  to  alight  after  the  car  had  been 
stopped,  from  whatever  cause,  and  not  to  start  the  car 
while  any  of  the  passengers  were  in  the  act  of  getting 
off,  only  arose  if  the  fact  that  the  passengers,  or  some  of 
them,  were  in  the  act  of  leaving  the  car  was  known  to  the 
persons  so  in  charge  of  the  movement  of  the  cars,  or  would 
have  been  known  by  the  exercise  of  due  care  and  caution 
in  the  discharge  of  their  duties  in  the  respective  capaci- 
ties in  which  they  were  serving  the  company  in  the  control 
and  management  of  the  car  or  train  of  cars.  Whether  a 
street  car  is  stopped  at  a  place  for  discharging  passen- 
gers and  for  the  purpose  of  discharging  them,  or  at  some 
other  place  and  for  a  different  purpose,  if  stopped  at  all, 
the  rule  with  relation  to  the  duty  of  those  controlling  the 
car  with  reference  to  the  safety  of  passengers  whom  the 
persons  in  charge  of  the  car  or  train  know  are  endeavor- 
ing to  alight  from  the  car  is  the  same.  Reasonable  and 
ordinary  care  must  be  observed  to  avoid  injuring  them, 
and  no  reason  is  perceived  why  the  same  degree  of  care 
and  diligence  should  not  be  required  if  the  circumstances 
are  such  that  in  the  discharge  of  the  duties  of  their  re- 
spective positions  such  persons  so  in  charge  of  the  cars 
would,  in  the  exercise  of  ordinary  care  for  the  safety  of 
passengers,  have  known  that  passengers  were  endeavor- 
ing to  alight  from  the  cars.  This  instruction  is  unneces- 
sarily verbose,  and  for  that  reason  in  a  degree  is  lacking 
in  clearness,  but  is  free  from  error  reversible  in  character. 
We  find  no  error  in  the  record,  and  the  judgment  is 

^    ^™^  *  Judgment  affirmed. 
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PiTZ  E.  Culver 

V. 

Frederick  M.  Atwood  et  al. 
Opinion  filed  December  22,  1897. 

Mechanics'  liens— act  of  1895  cannot  apply  to  prior  contrax^ts.  The 
Mechanic's  Lien  act  of  1895  gives  new  remedies  to  parties  furnish- 
ing labor  or  material  to  sub-contractors,  and  imposes  new  duties 
upon  owners,  and  cannot  be  allowed  to  control  contracts  entered 
into  before  its  passage  without  making  it  obnoxious  to  the  consti- 
tutional provision  concerning  laws  impairing  the  obligation  of  con- 
tracts.   {Andrews  <t  Johnson  Co.  v.  Attoood,  167  111.  249,  followed.) 

Culver  V.  Atwood,  67  111.  App.  303,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  M.  F.  Tuley,  Judge, 
presiding". 

Arnd  &  Arnd,  for  appellant. 

Marston,  Augur  &  Tuttle,  for  appellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  brought,  under  the  Mechanic's 
Lien  law  of  1895,  to  enforce  a  mechanic's  lien  in  favor 
of  a  sub-sub-contractor  and  material-man,  who  furnished 
material  to  sub-contractors.  The  act  of  1895  was  passed 
June  26,  1895,  and  went  into  force  on  the  same  day.  On 
May  27, 1895,  Frederick  M.  Atwood,  one  of  the  appellees, 
being  the  lessee  under  a  lease  for  a  long  term  of  years 
of  a  lot  in  Chicago,  made  a  contract  with  the  George  A. 
Fuller  Company,  by  which  the  latter  agreed  to  erect  a 
building  on  said  lot  for  Atwood  for  the  sum  of  $238,000.00. 
On  June  10,  1895,  the  Greorge  A.  Fuller  Company  made  a 
written  contract  with  the  Charles  H.  Simmons  Company, 
by  which  the  latter  agreed  to  furnish  steam-heating  and 
boilers  for  said  building.    It  will  be  noticed,  that  the  two 
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contracts  thus  made,  one  between  the  owner  and  con- 
tractor, and  the  other  between  the  contractor  and  sub- 
contractor, were  entered  into  before  the  act  of  1895  went 
into  force.  Subsequently,  and  after  the  law  had  gone 
into  force,  to- wit:  on  September  22,  1895,  the  Charles 
H.  Simmons  Company  applied  to  the  appellant.  Culver, 
a  manufacturer  of  and  dealer  in  grate-bars,  to  furnish 
grate-bars  for  the  boilers  in  said  building,  which  grate- 
bars  were  so  furnished  by  October  28,  1895.  Shortly  be- 
fore that  time,  to- wit:  on  July  22,  1895,  the  Charles  H. 
Simmons  Company'made  a  contract  with  the  Andrews  & 
Johnson  Company  for  the  ventilation  and  shafting  re- 
quired under  its  contract. 

The  Andrews  &  Johnson  Company  also  filed  a  peti- 
tion to  enforce  a  claimed  lien  as  sub-sub-contractors,  and 
their  suit  was  consolidated  in  the  court  below  with  the 
suit  of  the  present  appellant.  Culver.  The  suit  of  the 
Andrews  &  Johnson  Company  against  the  present  appel- 
lees was  disposed  of  by  this  court  in  the  recent  case  of 
Andrews  &  Johnson  Go,  v.  Atioood,  167  111.  249.  The  facts  and 
record  in  that  case  were  the  same  as  the  facts  and  record 
in  the  present  case,  except  that  Culver  furnished  grate- 
bars  for  the  boilers,  and  the  Andrews  &  Johnson  Comi)any 
furnished  the  ventilation  and  shafting. 

In  Andreivs  &  Johnson  Co,  v.  Ativood,  ftupra,  it  was  held 
that  the  Mechanic's  Lien  law  of  1895  gives  new  remedies 
to  sub-sub-contractors,  and  imposes  new  obligations  and 
duties  upon  owners,  and  affects  their  property  rights;  and 
that,  therefore,  it  cannot  be  applied  to  contracts  entered 
into  before  its  pas.sage,  inasmuch  as  such  api>lication 
would  make  it  obnoxious  to  the  provisions  of  the  con- 
stitution against  impairing  the  obligations  of  contracts. 
The  same  question  thus  decided  there  is  involved  here, 
and  the  decision  there  must  govern  the  decision  of  the 
present  controversy.    Appellant  is  not  entitled  to  a  lien. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judfjinent  affirmed, 

170-28 
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Opinion  filed  Deceinher  ^S,  1897, 

1 .  Appeals  and  errors— cwdc?ic6  in  suit  at  kiw  can  he  preserved  only 
by  bill  of  exceptions.  In  a  case  at  law  the  evidence  introduced  can 
be  preserved  for  the  inspection  of  a  court  of  review  only  by  bill  of 
exceptions  signed  and  sealed  by  the  judge. 

2.  Bills  op  kxcrption— determination  of  what  shall  go  in  biU  of 
exceptions  is  a  judicial  acL  The  determination  of  what  shall  be  in- 
corporated in  a  bill  of  exceptions  is  a  judicial  act  calling  for  the 
exercise  of  judicial  power,  and  it  cannot  be  delegated  by  the  judge 
nor  be  performed  by  the  parties  by  stipulation. 

3.  Saiai:— stipulation  of  counsel  does  not  preserve  evidence  for  review. 
A  certified  copy,  in  the  transcript  of  record,  of  a  stipulation  of 
counsel  which  purports  to  set  forth  the  evidence  introduced  at  the 
trial,  and  which  was  filed  more  than  two  months  after  the  signing 
and  filing  of  the  bill  of  exceptions  which  did  not  contain  nor  pur- 
port to  contain  all  the  evidence,  does  not  preserve  for  review,  on 
appeal,  the  evidence  therein  set  forth. 

4.  Same— action  of  trial  court  is  presumed  to  be  sustained  by  evideiice. 
In  the  absence  of  a  bill  of  exceptions  signed  and  sealed  by  the 
judge,  showing  the  evidence  introduced  at  the  trial,  it  will  be  pre- 
sumed, on  appeal,  that  the  action  of  the  trial  court  was  justified  by 
the  state  of  the  proof. 

Mallers  v.  Whittier  Machine  Co.  70  111.  App.  17,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  James  Goggin,  Judj^e, 
presiding. 

Charles  B.  Stafford,  for  appellant. 

Hawley  &  Prouty,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court : 

The  action  below  was  assumpsit  by  the  appellee  com- 
pany, against  the  appellant,  to  recover  upon  two  prom- 
issory notes.     To  the  declaration  the  appellant  filed  a 
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single  plea,  viz.,  a  plea  in  abatement  that  a  former  suit 
was  pending  in  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois  between  the  same  par- 
ties and  upon  the  same  cause  of  action.  The  plea  was 
traversed  and  issue  joined.  The  cause  was  submitted  to 
a  jury,  and  under  peremptory  instructions  from  the  court 
a  verdict  was  returned  for  the  appellee  company.  Judg- 
ment being  rendered  thereon,  appellant  appealed  to  the 
Appellate  Court,  where  the  judgment  of  the  Superior 
Court  was  affirmed.  This  is  an  appeal  from  the  judgment 
of  the  Appellate  Court. 

The  only  question  of  law  sought  to  be  presented  by 
the  record  is  whether  the  court  erred  in  directing  the 
jury  to  return  a  verdict  for  the  appellee.  It  was  clearly 
competent  and  proper  to  so  direct  the  jury  in  the  absence 
of  evidence  tending  to  support  the  ground  of  defense; 
consequently,  to  determine  as  to  the  propriety  of  the 
action  of  the  court  in  giving  the  instruction,  it  is  essen- 
tial we  should  consider  the  testimony  produced  before 
the  jury,  and  ascertain  whether  it  tended  to  support  the 
case  for  the  appellant.  But  the  bill  of  exceptions  does 
not  contain,  or  purport  to  contain,  any  of  the  evidence 
produced  before  the  jury.  We  find  in  the  transcript  of 
the  clerk  a  certified  copy  of  a  stipulation  signed  by  coun- 
sel for  the  parties,  and  filed  with  the  clerk  some  two 
months  after  the  bill  of  exceptions  was  signed  and  filed, 
which  purports  to  set  forth  the  evidence  introduced  at 
the  trial,  and  it  is  urged  this  stipulation  brings  before 
us  for  review  the  evidence  purported  to  be  therein  set 
forth.  In  this  we  conceive  counsel  for  appellant  is  in 
error.  The  determination  of  what  shall  be  incorporated 
in  a  bill  of  exceptions  is  a  judicial  act,  to  be  determined 
by  the  exercise  of  judicial  power,  {Emerson  v.  Clarky  2 
Scam.  489,  Culliner  v.  Nash,  76  id.  515,  People  v.  Anthony, 
129  id.  218,)  and  it  cannot  be  delegated  by  the  judge  to 
the  clerk  {Emerson  v.  Clark,  sujyra,)  or  to  the  reporter, 
{Culliner  v.  Nash,  supra,)  or  certified  to  by  the  clerk  {Mar- 
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tin  V.  Fouike,  114  111.  206,  Wright  v.  Griffey,  146  id.  394,  Tar- 
hie  V.  People,  111  id.  120,)  or  stipulated  by  the  parties. 
{Harding  v.  Brophy,  133  111.  39.)  In  a  case  at  law  the  evi- 
dence introduced  can  only  be  preserved  for  the  inspection 
of  a  court  of  review  by  a  bill  of  exceptions  signed  and 
sealed  by  the  judge.  {WrigJit  v.  Griffey,  supra.)  In  the 
absence  of  a  bill  of  exceptions  signed  and  sealed  by  the 
judge,  showing  the  evidence  introduced,  the  presumption 
is  the  actioii  of  the  trial  court  was  justified  by  the  state 
of  the  proof.  Kern  v.  Strasberger,  71  111.  303;  Schmidt  v. 
Braley,  112  id.  48;  Troy  Laundry  Machinery  Co,  v.  Kelling, 
157  id.  495. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Henry  J.  Hewes 


Jacob  Glos  ^t  al. 

Opinion  filed  December  SIB,  1897, 

1.  Evidence— ?/i7/  to  set  aside  a  judgTnent  of  saU—complninarU  muH 
prove  controverted  allegation  of  ownership.  An  allejjation  of  ownership 
by  complainant  is  essential  to  a  bill  to  set  aside  a  judgment  of  sale 
for  delinquent  taxes  and  certificates  of  sale  thereunder,  and,  when 
denied  by  the  defendant,  must  be  proved  by  the  complainant. 

2.  Same— wicre  prod'nction  of  deed  is  not  alone  sufficient  to  prove'mcner- 
ship.  The  mere  production  of  a  warranty  deed  to  the  complainant, 
without  proof  of  possession  by  the  grantor  or  possession  or  acts  of 
ownership  by  the  complainant,  is  not  sufficient  to  support  the  com- 
plainant's allegation  of  ownership  which  is  denied  by  defendant. 

3.  Improvements— ^;/ie//i€r  an  improvement  is  local  in  character  m  a 
question  of  fact.  Whether  or  not  an  improvement  proposed  to  be  con- 
structed by  a  municipal  corporation  is  local  in  its  character,  so 
that  it  can  be  made  by  special  assessment,  is  a  question  of  fact. 

4.  Same— deci.sion  of  corporate  authorities  as  to  character  of  improve- 
ment is  subject  to  review.  The  decision  of  corporate  authorities  as  to 
the  character  of  an  improvement  is  subject  to  review  by  the  courts, 
and  such  authorities  cannot  arbitrarily  determine  that  an  improve- 
ment shall  be  treated  as  local  which  is  general  in  its  character. 
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5.  Same— laying  toater  mains  in  particular  street  is  a  local  impiwe- 
ment.  The  laying  of  water  mains  for  the  distribution  of  water  along 
a  particular  street,  for  the  use  of  residents  thereon,  is  a  local  im- 
provement, which  may  be  paid  for  by  special  assessment. 

6.  Same — the  construction  of  a  general  system  of  water-works  is  not  a 
local  improvement.  The  construction  of  a  general  system  of  water- 
works, for  fire  protection  and  general  use,  is  not  a  local  improve- 
ment which  may  be  paid  for  by  special  assessment. 

7.  Municipal  corporations— cZetermma^fon  of  council  as  to  chdr- 
axAer  of  improvement  may  he  questioned  in  direct  pi'oceediny.  The  deter- 
mination of  a  city  council  that  a  general  system  of  water-works  is 
a  local  improvement  is  erroneous,  and  the  passage  of  an  ordinance 
in  accordance  therewith  is  an  improper  exercise  of  corporate 
power,  which  may  be  questioned  in  a  direct  proceeding. 

8.  Same — ordinance  pfoviding  for  general  improvement  hy  special  as- 
sessment not  void.  An  ordinance  which  provides  for  the  construction 
of  a  general  improvement  by  special  assessment  is  not  void,  so  as 
to  deprive  the  court  of  jurisdiction  to  confirm  the  assessment,  and 
such  judgment  of  confirmation  cannot  be  attacked  in  a  proceeding 
to  set  aside  the  judgment  of  sale  for  the  delinquent  assessment. 

Glos  V.  HeioeSf  69  111.  App.  75,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Coojf  county;  the  Hon.  Elbridge  Hanecy, 
Judge,  presiding. 

Masterson,  Fowler  &  Haft,  for  appellant. 

Enoch  J.  Price,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Henry  J.  Hewes,  the  appellant,  filed  his  bill  in  the  cir- 
cuit court  of  Cook  county,  against  Jacob  Glos,  Philip 
Knopf,  county  clerk,  and  D.  H.  Kochersperger,  county 
treasurer  of  Cook  county,  the  appellees,  together  with 
other  defendants,  asking  to  have  certain  assessment  pro- 
ceedings and  judgment  for  the  sale  of  his  property,  and 
sales  and  certificates  thereof,  set  aside  and  declared  null 
and  void,  and  to  enjoin  said  county  clerk  from  issuing 
deeds  to  the  purchasers  and  the  defendants  from  taking 
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any  further  proceeding's  under  the  same.  The  defendants 
except  appellees  were  defaulted,  but  appellees  answered 
the  bill,  and  on  a  hearing  the  court  g-ranted  the  relief 
prayed  for.  Appellees  appealed  to  the  Appellate  Court, 
where  the  decree  of  the  circuit  court  was  reversed  and 
the  bill  was  dismissed  at  the  cost  of  appellant,  and  he 
appealed  to  this  court. 

In  his  bill  complainant  averred  that  he  was  the  owner 
of  certain  lots  in  the  village  of  Winnetka;  that  on  March 
1, 1892,  the  village  board  passed  an  ordinance  for  the  con- 
struction, by  special  assessment,  of  a  system  of  water- 
works for  fire  protection  and  for  domestic  use  by  the 
inhabitants,  and  other  purposes,  with  a  system  of  distri- 
bution pipes;  that  his  property  was  assessed  for  the  im- 
provement, but  not  in  his  name;  that  he  had  no  notice 
of  the  proceedings  for  confirmation  or  judgment  for  sale 
until  on  or  about  September  1,  1893;  that  his  property 
was  not  contiguous  to  nor  benefited  by  the  improvement, 
and  that  his  lots  were  sold  October  31,  1895,  under  the 
judgment  of  the  county  court,  to  the  defendant  Jacob 
Glos  and  other  defendants  named. 

The  only  evidence  produced  at  the  hearing  was  on  the 
part  of  complainant.  It  consisted  of  a  warranty  deed  to 
him  of  forty -five  acres  of  land  covering  the  location  of 
the  lots,  the  special  assessment  proceedings  in  the  county 
court,  in  which  the  lots  in  question  were  assessed  in  the 
names  of  B.  A.  Ulrich  &  Co.,  and  evidence  that  notices 
were  sent  by  mail  to  all  parties  whose  names  appeared 
on  the  assessment  roll,  but  not  to  complainant,  who  first 
heard  of  the  proceedings  in  August,  1893.  Complainant 
admitted  at  the  hearing  that  the  defendant  Glos  paid  for 
the  certificates  of  purchase,  to  the  county  treasurer,  at 
the  sale,  the  sum  of  §503,  in  accordance  with  his  bids. 

The  averment  of  the  complainant  that  he  was  the 
owner  of  the  lots  was  essential  to  the  maintenance  of  his 
bill,  and  it  was  denied  by  the  defendant  Glos.  It  was 
necessary  for  complainant  to  prove  it.    (West  v.  Sc1mehl\/y 
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54  111.  523;  Hopkins  v.  Oranger,^2  id.  504;  Emery  v.  Cochran, 
82  id.  65;  Hutchinson  v.  Howe,  100  id.  11;  Langlois  v.  Stewart, 
156  id.  609.)  The  only  evidence  offered  to  sustain  the 
averment  was  the  warranty  deed,  without  proof  of  pos- 
session by  the  grantor  or  of  possession  or  acts  of  owner- 
ship under  it  by  complainant.  Possession  under  a  claim 
of  ownership,  or  a  deed  from  a  grantor  in  possession,  may 
be  sufficient  prima  facie  evidence  of  ownership,  but  the 
mere  production  of  a  deed  from  one  who  is  not  shown  to 
have  had  any  possessory  or  other  title  is  not  sufficient. 
Reliance  is  placed  upon  the  case  of  Gage  v.  Parker,  103  111. 
528,  as  holding  that  a  deed  alone  is  sufficient;  but  in  that 
case  there  was  testimony  by  complainant  of  the  purchase 
of  the  property,  and  it  does  not  go  to  the  extent  of  hold- 
ing that  a  deed  alone  will  support  the  averment. 

The  special  assessment  proceedings  offered  in  evi- 
dence by  the  complainant  were  in  all  respects  regular 
and  sufficient.  Notices  were  posted  and  published  as  re- 
quired by  the  statute,  and  it  is  not  claimed  that  there  was 
any  defect  in  them  or  any  fraud  against  complainant. 
The  only  ground  of  relief  alleged  in  the  bill  which  it  is 
claimed  supports  the  decree  of  the  circuit  court  arises 
out  of  the  ordinance  itself.  The  claim  made  is,  that  the 
ordinance  was  void  and  could  not  give  the  county  court 
jurisdiction  to  make  and  confirm  the  assessment,  and  that 
therefore  the  judgment  of  confirmation,  jind  the  subse- 
quent judgment  for  sale  on  the  application  of  the  county 
treasurer,  were  void. 

That  the  village  of  Winnetka  had  power  to  levy  spe- 
cial assessments  for  local  improvements  is,  of  course,  con- 
ceded. When  it  is  proposed  by  a  municipal  corporation 
to  make  an  improvement,  the  question  whether  it  is  local 
in  its  character,  so  that  it  can  be  made  by  special  assess- 
ment, is  a  question  of  fact,  and  not  of  law.  (Wilson  v. 
Board  of  Trustees,  133  111.  443.)  The  decision  of  the  corpo- 
rate authorities  upon  that  question  is  subject  to  review 
by  the  court,  and  they  cannot  arbitrarily  determine  that 
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the  improvement  shall  be  treated  as  local  when  it  is  in 
fact  general  in  its  character.  {City  of  Bloomington  v.  Chi- 
cago and  Alton  Railroad  Co.  134  111.  451.)  In  this  case,  the 
village  had  power  to  provide  for  a  system  of  water- works 
for  fire  protection  and  for  the  use  of  the  inhabitants  of 
the  village,  and  the  laying  of  water  main  pipes  for  the 
distribution  of  water  along  particular  streets,  for  the  use 
of  the  inhabitants,  was  a  local  improvement  for  which  a 
special  assessment  could  be  levied.  (Kurd's  Stat.  p.  310; 
Hughes  v.  City  of  Momence,  163  111.  535.)  But  in  reviewing 
cases  where  corporate  authorities  have  attempted  to  con- 
struct a  general  water- works  system  for  fire  protection 
and  general  uses  by  special  assessment,  we  have  held  that 
such  improvement  is  not  local  in  its  character,  and  that 
an  assessment  for  such  a  purpose  should  not  be  confirmed 
by  the  court.  {Village  of  Morgan  Park  v.  Wiswall^  155  111. 
262;  Village  of  Blue  Island  v.  Eames,  id.  398;  Hughes  v.  City 
of  Momence,  164  id.  16.)  A  determination  by  the  corporate 
authorities  that  such  an  improvement  is  local  in  its  char- 
acter is  erroneous,  and  the  passage  of  such  an  ordinance 
is  an  improper  exercise  of  the  corporate  power,  which 
may  be  challenged  by  the  property  owner. 

But  while  the  decision  of  corporate  authorities  is  sub- 
ject to  review^,  it  cannot  be  said  that  the  ordinance  is  ab- 
solutely void,  so  that  no  rights  can  grow  up  under  it  and 
that  the  court  cannot  obtain  jurisdiction  by  a  petition 
filed  in  pursuance  of  it.  It  has  not  been  held  that  such 
an  ordinance  as  this  is  absolutely  void  in  its  character, 
so  that  a  judgment  of  confirmation  can  be  attacked  col- 
laterally, and  all  the  cases  have  been  where  the  ques- 
tion was  raised  by  direct  proceeding  on  a  review  of  the 
judgment.  The  term  "void"  has  been  used  indiscrimi- 
nately in  some  cases  as  applied  to  ordinances  which  are 
nullities  and  those  which  may  be  avoided  as  an  unreason- 
able or  improper  exercise  of  authority.  An  ordinance 
may  be  unreasonable  in  its  provisions  although  dealing 
with  a  subject  concerning  which  the  municipal  authori- 
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ties  have  power  to  legislate,  and  such  ordinances  have 
been  termed  void;  but  that  is  so  only  in  the  sense  that 
their  unreasonable  character  is  a  [food  defense  against 
their  enforcement.  The  statute  furnishes  no  definition  of 
a  local  improvement/and  the  determination  of  that  ques- 
tion in  a  particular  instance  is  left,  in  the  first  place, 
to  the  corporate  authorities,  but  they  must  act  reason- 
ably and  without  fraud,  or  their  action  will  be  invalid. 
(Louisville  and  Nashville  Railroad  Co,  v.  City  of  East  St.  Louis, 
134  111.  656.)  An  arbitrary  determination  of  the  question 
contrary  to  the  fact  was  accordingly  annulled  in  City  of 
Blooniington  v.  Chicago  and  Alton  Bailroad  Co,  supra,  and  City 
ofCJiicago  v.  Lata,  144  111.  569.  When  the  question  came  up 
as  to  this  particular  kind  of  improvement  for  the  first 
time  in  Village  of  Morgan  Park  v.  Wisivall,  supra,  the  ques- 
tion discussed  and  decided  was  not  whether  the  ordinance 
was  a  nullit}'',  but  whether  the  determination  of  the  vil- 
lage board  was  subject  to  review,  and  it  was  held  that  it 
was.  The  action  of  the  county  court  in  reviewing  that  de- 
termination and  refusing  to  enter  judgment  was  afiirmed. 
It  was  therefore  within  the  province  of  the  county  court 
to  determine  whether  the  water- works  system  was  a  local 
improvement  or  not,  and  if  it  erred  in  that  particular  it 
was  error  only  to  be  corrected  by  appeal  or  writ  of  error. 
The  judgment  of  confirmation  was  in  October,  1892, 
and  the  complainant  knew  of  it  in  August,  1893.  He  did 
nothing  in  the  matter  until  after  the  sale,  which  took 
place  more  than  two  years  afterward,  October  81,  1895, 
and  the  bill  in  this  case  was  filed  January  8,  1896.  The 
county  court  had  jurisdiction,  and  if  its  judgment  of  con- 
firmation was  erroneous  it  might  have  been  reversed  on 
a  writ  of  error,  but  it  is  not  subject  to  attack  in  the 
manner  attempted  in  this  case.  The  conclusion  of  the 
Appellate  Court  on  that  subject  was  right.  It  is  ob- 
jected, however,  that  the  Appellate  Court  dismissed  the 
bill  absolutely  as  to  all  parties,  although  other  defend- 
ants than  appellees  had  been  defaulted  and  a  decree  had 
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been  taken  against  them  to  which  they  made  no  objec- 
tion. Doubtless  that  fact  was  not  noticed  or  brought  to 
the  attention  of  the  Appellate  Court,  but  as  to  the  de- 
fendants who  had  defaulted  and  did  not  appeal  the  decree 
should  have  been  permitted  to  stand. 

The  judgment  of  the  Appellate  Court  will  be  modified 
so  as  to  dismiss  the  bill  at  the  cost  of  complainant,  the 
appellant  in  this  court,  as  against  the  defendants  who 
appealed  and  are  appellees  in  this  court,  and  as  so  modi- 
fied  the  judgment  is  affirmed.  judgment  modm. 
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Hardin  Cox 

V, 

.    Ferdinand  Stern. 

Opinion  JUed  December  £f,  1897. 

1.  Mortgages— siahtte  does  not  prescribe  form  foi-  affidavit  extending 
lien  of  chattel  mortgage.  Section  4  of  the  Mortgage  act,  as  amended 
in  1891,  (Laws  of  1891,  p.  172,)  which  provides  for  the  extension  of  the 
lien  of  a  chattel  mortgage  by  an  affidavit  reciting  certain  facts, 
does  not  prescribe  the  manner  of  authenticating  the  affidavit. 

2.  Affidavits — affidavit  defined.  An  affidavit  is  a  written  dec- 
laration on  oath,  sworn  to  by  the  person  making  it,  before  some 
officer  duly  authorized  by  law  to  administer  oaths. 

3.  Same — venue — icJiJen  a,sceriained  by  an  inspection  of  seal  attached  by 
notary.  Where  the  venue  of  an  affidavit  extending  a  chattel  mort- 
gage lien  imperfectly  states  the  venue  as  being  "State  of  Illinois, 
county  of  Illinois,"  the  true  venue  may  be  ascertained  by  refer- 
ence to  the  seal  attached  by  the  notary  administering  the  oath, 
which  shows  the  county  within  which  he  is  authorized  to  act. 

4.  Same— no/an/  is  presumed  to  have  administered  oath  where  author- 
ized to  act.  In  determining  the  venue  of  an  affidavit  by  inspection 
of  the  seal  attached  by  the  notary,  it  will  be  presumed  that  the 
notary  administered  the  oath  in  the  county  within  which  he  was 
duly  authorized  to  act. 

5.  Same— inscription  on  notary^ s  seal  attached  to  affidavit  is  presuny^d 
to  be  true.  In  determining  the  venue  of  an  affidavit  by  reference  to 
the  notary's  seal  attached  thereto,  it  will  be  presumed  that  the 
inscription  upon  his  seal,  descriptive  of  his  office  and  showing  the 
name  of  the  place  or  county  where  he  resides,  is  true. 
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6.  Same— e#cd  where  i^corder  fails  to  copy  inscription  on  noiary^s  seal. 
Where  the  venue  of  an  aflBdavit  can  be  ascertained  only  by  an  in- 
spection of  the  notary's  seal  attached  thereto,  the  fact  that  the 
recorder  does  not  copy  the  inscription  but  merely  makes  a  scrawl, 
writing  in  the  word  "seal,"  does  not  vitiate  the  affidavit,  as  the 
recorder  should  copy  the  inscription. 

7.  Same— a^dai^7  filed  in  county  where  made  is  good  without  a  seal. 
An  affidavit  filed  for  record  in  the  county  where  made  is  good  with- 
out the  seal  of  the  notary  administering  the  oath,  as  the  court  will 
take  judicial  notice  of  the  notaries  public  of  its  county. 

8.  SAMK—cei-tificate  of  officer  is  not  a  necejisary  part  of  affidavit.  The 
jurat,  or  certificate  of  the  officer  administering  the  oath,  is  not  a 
necessary  part  of  the  affidavit,  and  it  may  be  shown  aliunde  that 
the  statements  in  the  affidavit  were  in  fact  made  as  they  purport 
to  be,— on  oath  duly  administered  by  an  authorized  officer. 

Cartwright  and  Wilkin,  JJ.,  dissenting. 

Appeat^  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Morgan  county;  the  Hon.  Cyrus  Epler,  Judge, 
presiding. 

J.  A.  Bellatti,  for  appellant. 

Edward  P.  Kirby,  and  Williams,  Linden,  Dempsey 
&  GoTT,  for  appellee. 

Mr?  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  a  suit  in  replevin,  by  appellee,  for  household 
furniture,  carriage,  horses,  etc.,  taken  by  appellant,  as 
sheriff  of  Morgan  county,  under  four  executions  issued 
on  judgments  against  Bessie  and  Henry  Schoenfield.  Ap- 
pellee claims  under  a  chattel  mortgage  executed  by  the 
Schoenfields  to  him,  which  mortgage  was  sought  to  be 
extended,  under  the  statute,  by  filing  an  affidavit  for  rec- 
ord in  the  recorder's  office  of  Morgan  county.  The  circuit 
court  gave  judgment  for  appellee  that  he  have  the  prop- 
erty, and  for  costs.  Appellant  appealed  to  the  Appellate 
Court,  where  the  judgment  was  affirmed,  and  he  has  fur- 
ther appealed  to  this  court. 
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The  only  point  discussed  by  appellant  before  the  Ap- 
pellate Court,  and  the  only  one  made  in  this  court,  is,  that 
the  alleg^ed  affidavit  was  insufficient  to  extend  the  mort- 
gage; that  it  really  was  no  affidavit,  and  that  it  was  error 
to  admit  the  same  in  evidence,  and  error  also  to  admit 
parol  evidence  to  aid  and  supplement  the  said  affidavit. 

The  venue  and  commencement  of  the  affidavit  are  as 
follows: 

* 'State  of  Illinois,  ) 
County  of  lllinoia.     \ 
"We,  Henry  L.  Williams,  attorney  for  Ferdinand  Stern,  of 
Cook  county,  State  of  Illinois,  and  Henry  Schoenfield  and  Bes- 
sie Schoenfield,  of  Morgan  county,  State  of  Illinois,  being  duly 
sworn,  each  for  himself  and  herself,  says  that,"  etc. 
The  conclusion  and  certificates  are  as  follows: 
"And  affiants  make  this  affidavit  for  the  purpose  of  extend- 
ing the  time  of  payment  of  said  debt,  and  the  lien  of  said  chattel 
mortgage  on  the  property  therein  mentioned,  according  to  the 
statute  in  such  case  made  and  provided.     Such  chattel  mort- 
gage is  hereby  extended  by  agreement  of  Henry  Schoenfield  and 
Bessie  Schoenfield,  mortgagors,  and  Henry  L.  Williams,  attor- 
ney for  the  said  Ferdinand  Stern,  mortgagee,  to  the  twenty- 
third  day  of  March,  A.  D.  1897. 

Henry  L.  Williams, 

Atfy  for  Ferdinand  Stern,  mortgagee. 

Bessie  Schoenfield, 
Henry  Scuoenfiel^. 

*  ^Subscribed  and  sworn  to  by  the  said  Henry  L.  Williams  be- 
fore me  this  25th  day  of  March,  A.  D.  1895. 

Charles  E.  Anthony, 

[Notarial  Seal.]  Notary  Fuhlic. 

* 'Subscribed  and  sworn  to  by  said  Henry  Schoenfield  and  Bes- 
sie Schoenfield  before  me  this day  of  March,  1895." 

The  notarial  seal  was  inscribe^:  "Charles  E.  Anthony, 
Notary  Public,  Cook  county,  Illinois."  On  the  back  of  the 
affidavit  was  a  duly  executed  certificate  of  acknowledg- 
ment of  the  justice  of  the  peace  in  Morg"an  county  that 
the  Schoenfields  appeared  before  him  and  acknowledged 
that  they  sig-ned  said  affidavit;  but,  of  course,  such  an  ac- 
knowledgment cannot  take  the  place  of  the  required  oath. 
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Objections  are  made  that  the  instrument  in  question  is 
not  an  affidavit,  but  only  a  statement;  that  after  admit- 
ting the  parol  evidence  it  is,  at  most,  only  a  sworn  state- 
ment; that  it  has  no  venue,  and  that  there  is  no  signature 
or  date  to  the  jurat  referring  to  the  Schoenfields;  that  the 
statute  requires  an  affidavit  in  order  to  extend  a  chattel 
mortgage;  that  the  affidavit  must  be  perfect  and  com- 
plete, and  must  so  appear  of  record,  to  be  valid  against 
creditors,  and  that  parol  evidence  is  inadmissible  td  aid 
or  sustain  the  same. 

The  statute  allowing  the  lien  of  a  chattel  mortgage  to 
be  extended  requires  the  filing  for  record  of  an  affidavit 
setting  forth  particularly  certain  facts  enumerated  in  the 
statute.  (See  Rev.  Stat.  chap.  95,  sec.  4,  as  amended  in 
1891.)  It  nowhere  directs  or  specifies  anything  in  regard 
to  the  formal  parts  or  authentication  of  the  affidavit. 
Bouvier's  Law  Dictionary  defines  an  affidavit  to  be  "a 
statement  or  declaration  reduced  to  writing,  and  sworn 
or  affirmed  to  before  some  officer  who  has  authority  to 
administer  an  oath."  And  in  1  Encyclopedia  of  Pleading 
and  Practice  (309)  it  is  said:  "An  affidavit  is  a  voluntary 
ex  parte  statement,  formally  reduced  to  writing  and  sworn 
to  or  affirmed  before  some  officer  authorized  by  law  to 
take  it."  This  court  said  in  Harris  v.  Lester,  80  111.  307: 
"An  affidavit  is  simply  a  declaration  on  oath,  in  writing, 
sworn  to  by  a  party  before  some  person  who  has  author- 
ity under  the  law  to  administer  oaths." 

As  to  the  venue,  we  held  in  Ilertig  v.  People,  159  111.  237, 
that  a  notary  public  "being  a  public  officer,  it  will  be 
presumed  he  administered  the  oath  in  the  county  within 
which  he  was  authorized  to  administer  oaths,  for  the  pre- 
sumption is  that  he  has  done  his  duty."  The  venue  of  this 
instrument  is:  "State  of  Illinois,  County  of  Illinois, — ss." 
As  there  is  no  such  county  in  this  State,  we  must  look  at 
the  seal  of  the  notary  to  ascertain  for  which  county  he 
was  authorized  to  administer  oaths.  The  seal  bears  the 
following  inscription:  "Charles  E.  Anthony,  Notary  Pub- 
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lie,  Cook  County,  Illinois."  The  statute  (chap.  99,  sec.  7,) 
provides  that  "each  notary  public  shall  *  *  *  provide 
himself  with  a  proper  official  seal,  *  *  *  upon  which 
shall  be  engraved  words  descriptive  of  his  office,  and  the 
name  of  the  place  or  county  in  which  he  resides."  It  will 
be  presumed  that  the  notary  has  complied  with  the  stat- 
ute, and  that  the  inscription  on  his  seal  speaks  the  truth. 
We  think  the  venue  sufficiently  appears.  Indeed,  if  the 
instrument  had  been  filed  in  Cook  county  it  would  have 
been  good  without  a  seal,  as  the  courts  will  take  judicial 
notice  of  the  notaries  in  their  county.  Schaefer  v.  Kienzel^ 
123  111.  430. 

Appellant  insists  that  the  inscriptions  on  notaries' 
seals  never  appear  of  record,  but  that  the  recorder  simply 
makes  a  scrawl,  and  writes  in  it  the  word  "Seal."  There 
is  no  merit  in  this  contention.  The  recorder  should  copy 
such  inscriptions  on  the  seals. 

It  is  next  contended  that  the  instrument  is  inoperative 
as  an  affidavit  because  the  jurat  as  to  the  oaths  of  the 
Schoenfields  is  not  signed  or  authenticated  in  any  way. 
But  the  jU7^at  of  the  officer  is  not  the  affidavit,  nor,  strictly 
speaking,  any  part  of  it.  It  is  simply  evidence  of  the  fact 
that  the  affidavit  was  properly  sworn  to  by  the  affiant. 
(Williams  v.  Stevenson,  103  Ind.  243;  1  Ency.  of  PL  &  Pr. 
316,  and  notes.)  It  has  been  frequently  held,  both  in  this 
State  and  elsewhere,  that  affidavits  for  attachment  are 
not  void  because  the  clerk  or  officer  failed  to  affix  his 
signature  to  the  jurat.   Kruse  v.  Wilson,  79  111.  233. 

But  it  is  contended  that  there  is  a  difference  between 
attachment  cases  and  the  case  at  bar,  because  in  attach- 
ment cases  the  affidavit  is  merely  the  initial  proceeding- 
of  the  cause  and  may  be  amended  at  the  trial,  while  in 
this  case  the  statute  requires  that  the  record  should  dis- 
close all  the  facts,  and  no  parol  evidence  can  add  to  that 
record,  for  creditors  are  not  bound  to  look  beyond  the 
record.  We  are  referred  to  Coleman  v.  Goodnow,  36  Minn.  0, 
Stetson  (&  Post  Mill  Co.  v.  McDonald,  5  Wash.  496,  and  Hill  v. 


Digiti 


zed  by  Google 


Dee.  '97J  Cox  v.  Stern.  447 

Alliartce  Building  Co.  6  S.  Dak.  160,  as  supporting"  appel- 
lant's contention.  In  the  first  two  cases  the  court  held 
the  affidavit  defective  for  want  of  a  seal  to  thejuraty  and 
the  third  case  was  based  on  the  other  two,  in  that  case 
one  jurat  having*  the  seal  of  the  notary  but  no  signature, 
and  the  other  being  by  a  foreign  notary,  with  no  seal  or 
certificate  of  authority  attached.  We  have  held  that  a 
seal  is  not  required  by  the  statute  to  be  affixed  to  a  jurat 
to  be  used  within  the  county  of  the  officer.  The  statute 
provides  nothing  as  to  the ^'wra^  or  mode  of  authenticating 
the  affidavit.  {Schaefer  v.  Kienzel,  supra,)  The  decisions 
referred  to,  therefore,  can  hardly  be  regarded  as  author- 
ity on  this  point. 

We  are  also  referred  to  McDermaid  v.  Russell^  41  111.  489, 
where  the  court  said:  "The  affidavit  of  non-residence  does 
not  appear  to  have  been  sworn  to  before  any  officer.  For 
that  omission  it  was  no  affidavit,  and  gave  no  authority  to 
the  court  to  enter  an  order  for  publication."  No  copy  of 
the  affidavit  is  given,  and  nothing  appears  to  show  how 
it  appeared  that  no  oath  was  administered.  See,  also, 
Bickerdike  v.  Allen,  157  111.  95. 

The  affidavit  in  this  case  begins  with  the  names  of  the 
parties,  and  then  follows,  "being  duly  sworn,  each  for 
himself  and  herself,  says."  They  are  referred  to  as  "affi- 
ants" in  the  body  of  the  instrument  a  number  of  times, 
and  the  same  concludes,  "and  affiants  make  this  affidavit," 
and  their  names  are  signed.  The  oath  of  the  attorney, 
Williams,  is  properly  authenticated,  but  not  so  the  oaths 
of  the  Schoenfields.  The  record  in  the  recorder's  office 
then  disclosed,  or  at  least  contained  the  statement,  that 
all  the  parties  were  sworn,  but  failed  to  show  the  evi- 
dence of  the  officer  who  administered  the  oaths  to  two 
of  them.  Is  this  such  an  affidavit  as  the  statute  contem- 
plates, or  is  it  void  as  to  creditors  because  the  evidence 
that  the  oath  was  actually  and  duly  administered  was 
not  preserved  by  a  proper  certificate  of  the  officer  at- 
tached?  We  have  carefully  examined  all  the  cases  in  this 
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court  on  the  subject  of  defective  affidavits  to  which  we 
have  been  referred,  and  find  that,  as  a  general  rule,  they 
were  held  insufficient  on  account  of  defects  in  matters  of 
substance,  which  could  not  be  aided  by  parol.  In  McDer- 
maid  v.  BusselL  supra^  it  does  not  appear  that  there  was 
any  evidence  that  the  affidavit  was  sworn  to.  But  the 
case  is  different  here.  We  think  enoufifh  appears  in  the 
record,  no  objection  being*  made  to  the  substance  of  the 
affidavit,  to  show  a  substantial  compliance  with  the  stat- 
ute, upon  proof  being  made  of  the  truth  of  the  statement 
in  the  affidavit  that  the  affiants  were  duly  sworn, — that 
is,  that  the  statements  contained  in  the  instrument  were 
made  on  their  respective  oaths. 

We  are  of  the  opinion  that  the  jurat  or  certificate  of 
the  officer  administering  the  oath  is  not  a  necessary  part 
of  the  affidavit,  but  that  it  may  be  shown  aliunde  that  the 
statements  contained  in  the  instrument  were  in  truth  and 
in  fact  made  as  they  purported  to  be, — on  oath  duly  ad- 
ministered by  an  officer  duly  authorized.  The  statute 
prescribes  no  form  for  the  affidavit,  and  makes  no  pro- 
vision as  to  the  form  in  which  the  evidence  of  the  oath 
shall  be  preserved  or  made  to  appear,  but  only  requires 
^hat  an  affidavit  shall  be  filed,  etc.  Of  course,  common 
prudence  would  dictate  that  a  properly  executed  jurats 
or  certificate  of  the  officer  showing  the  oath,  should  be 
attached;  but  when  attached  it  is  not  conclusive,  but  may 
be  shown  to  be  false,  and  if  shown  to  be  false,  and  that 
no  oath  was  in  fact  administered,  the  instrument  would 
not  be  an  affidavit. 

We  are  of  the  opinion  that  the  record  was  sufficient  to 
give  notice  to  third  persons  that  the  alleged  affidavit  was 
made  on  oath,  and  that  parol  evidence  was  admissible  on 
the  trial  to  prove  that  the  oath  was  actually  taken.  The 
judgment  of  the  Appellate  Court  will  therefore  be  af- 

Judgment  affirmed, 
Wilkin  and  Cautwright,  JJ.,  dissenting. 
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Opinion  filed  December  22^  1S97. 

1.  Constitutional  law — section  29  of  article  6  of  tiie  constiMion 
construed.  The  fjeneral  words,  "all  laws  relating  to  courts  shall  be 
general  and  of  uniform  operation,"  used  in  section  29  of  article  6 
of  the  constitution,  are  limited  by  the  words  which  follow,  requir- 
ing that  all  laws  which  relate  to  the  "organization,  jurisdiction, 
powers,  proceedings  and  practice  of  all  courts  of  the  same  class 
or  grade"  shall  be  general  and  of  uniform  application. 

2.  Same — Jury  Conimunfioners  act  of  1807  is  not  uneonstitvJtional,  as 
violating  section  29  of  article  6  of  constitution.  The  Jury  Commissioners 
act  of  1897  (Laws  of  1897,  p.  243,)  is  not  unconstitutional,  as  violat- 
ing the  provisions  of  section  29  of  article  6  of  the  constitution, 
which  require  that  laws  relating  to  the  organization,  jurisdiction, 
powers,  proceedings  and  practice  of  all  courts  of  the  same  class  or 
grade  shall  be  general  and  of  uniform  application. 

3.  Same — Jury  Commissioners  act  of  1897  is  not  unconstitMtional^  as 
violating  section  22  of  article  4  of  constitution.  The  Jury  Commissioners 
act  of  1897  is  not  unconstitutional,  as  violating  the  provisions  of 
section  22  of  article  4  of  the  constitution,  which  forbid  the  passage 
of  local  or  special  laws  regulating  county  affairs. 

4.  Same — Jury  Commissioners  act  is  not  a  heal  or  special  law.  The 
Jury  Commissioners  act  of  1897,  which  provides  that  "in  every 
county  of  this  State  now  containing  or  which  may  hereafter  con- 
tain more  than  100,000  inhabitants"  the  judges  of  the  several  courts 
of  record  paay  choose  persons  to  act  as  jury  commissioners,  etc.,  is 
not  invalid,  as  being  a  local  or  special  law,  because  now  applicable 
only  to  Cook  county. 

5.  Statutes— /ac(  tfiat  laxD  becomes  inoperative  dms  not  render  it  void. 
An  act  valid  when  passed  but  which  becomes  inoperative  by  rea- 
son of  the  failure  of  the  electors  of  any  county  in  the  State  to 
adopt  it  within  the  time  designated  therein,  does  not  become  void, 
but  may  be  so  amended  by  the  legislature  as  to  provide  for  its  re- 
submission to  the  electors. 

6.  Same — an  act  cmnplete  in  itself  is  not  invalid  because  passed  as  an 
amendment  to  an  inoperative  act.  An  act  which  possesses  all  the  at- 
tributes of  a  complete  statute  in  itself  is  not  invalid  because  passed 
as  an  amendment  to  an  act  which  had  become  inoperative. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Farlin  Q.  Ball,  Judge,  presiding. 
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Charles  S.  Deneen,  State's  Attorney,  for  relator: 

The  constitution  (art.  4,  sec.  22,)  provides  that  "the 
General  Assembly  shall  not  pass  local  or  special  laws 
*  *  *  regulating  the  practice  in  courts  of  justice."  Sec- 
tion 29  of  article  6  also  provides  that  "all  laws  relating 
to  courts  shall  be  general  and  of  uniform  operation,  and 
the  organization,  jurisdiction,  powers,  proceedings  and 
practice  of  all  courts  of  the  same  class  or  grade," so  far 
as  regulated  by  law,  and  the  force  and  effect  of  the  pro- 
cess, judgments  and  decrees  of  such  courts,  severally, 
shall  be  uniform." 

A  law  passed  prior  to  the  adoption  of  the  constitution 
of  1870,  authorizing  the  appointment  of  stenographic  re- 
porters by  the  courts  of  Cook  county,  was  abrogated  by 
section  29  of  article  6  of  the  constitution.  People  v.  Rum- 
sey,  64  111.  44. 

The  prohibition  of  the  enactment  of  "local  or  special 
laws"  for  certain  purposes  is  equivalent  to  a  command 
that  general  laws  alone  shall  be  enacted  therefor,  for  the 
words  "local  or  special"  are  clearly  used  in  contradistinc- 
tion to  the  word  "general,"  and  there  being  no  power  to 
enact  "local  or  special"  laws  there  can  be  no  other  than 
"general"  laws  enacted.     People  v.  Cooper,  83  111.  584. 

The  conclusive  point  of  all  this  lies  in  this  fact,  which 
is  convincing  against  the  law:  The  courts  of  Cook  county 
are,  although  of  the  same  grade  and  power  as  the  circuit 
courts  of  the  one  hundred  and  one  other  counties  of  the 
State,  now  exercising  greater  powers  than  any  other  of 
said  courts.  It  is  useless  to  add  to  this  proposition  by 
argument.     The  point  is  patent  and  invincible. 

Adolph  Moses,  also  for  relator: 

The  act  under  consideration,  by  its  own  terms,  is  only 
applicable  to  Cook  county,  and  is  therefore  unconstitu- 
tional under  the  case  of  Devine  v.  Cook  County^  84  111.  590. 

The  act  increases  the  "powers"  of  the  courts,  forbid- 
den by  section  29,  unless  the  powers  are  general  and  uni- 
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form,  conferred  on  all  courts  of  the  same  grade  or  class 
in  the  State. 

The  act  amends  an  act  not  then  a  live  law,  and  is 
therefore  void.  The  act  which  it  attempts  to  amend  was 
itself  unconstitutional,  and  remains  so  as  amended. 

Robert  E.  Jenkins,  and  Robert  S.  Iles,  for  defend- 
ants in  error: 

The  act  of  1887  was  duly  passed  and  approved.  It  is 
among  ihe  published  sta.tutes  of  Illinois.  (See  Kurd's 
Stat.  1895,  chap.  78,  sees.  26-31.)  It  has  never  been  re- 
pealed and  was  subject  to  amendment.  The  constitution 
of  Illinois,  in  using  the  word  "revived,"  seems  to  refer  to 
just  such  a  case  as  this.     Const,  art.  4,  sec.  13. 

In  any  case,  this  statute  is  complete  in  itself,  and  is 
good  as  an  independent  enactment,  although  purporting 
to  be  an  amendatory  act.  People  v.  Canvassers,  143  N.  Y. 
84;  School  Directors  v.  School  Directors,  73  111.  249;  23  Am.  & 
Eng.  Ency.  of  Law,  277;  Gandy  v.  State,  86  Ala.  20;  People 
V.  PritcJiard,  21  Mich.  235;  Timm  v.  Harrison,  109  111.  593. 

That  a  statute  passed  as  an  independent  act  will  be 
treated  as  an  amendment,  when  necessary  to  sustain  it, 
is  a  settled  rule  in  Illinois.  People  v.  Wright,  70  111.  388; 
English  v.  Danville,  150  id.  92. 

This  statute  applying  to  all  counties  that  now  have 
or  that  may  hereafter  have  a  population  of  100,000,  comes 
within  the  settled  rule  of  construction  in  Illinois,  which 
is,  that  an  act  general  in  its  terms,  and  uniform  in  its 
operation  upon  all  persons  and  subjects  matter  in  like 
situation,  is  a  general  law,  and  not  obnoxious  to  the  ob- 
jection that  it  is  local  or  special  legislation.  The  same 
rule  sustains  the  act  of  1887. 

This  principle  was  applied  to  a  classification  of  cities 
according  to  population,  for  purposes  of  a  jury  law,  in 
Dunn  v.  Kansas  City  C  E,  Co.  131  Mo.  1.  To  a  classification 
according  to  population,  for  special  assessments,  in  Cum- 
mings  v.  Chicago,  144  111.  503.    To  a  classification  of  incor- 
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porated  cities,  towns  and  villages,  in  People  v.  Beardsley^ 
70  111.  080.  To  a  classification  of  claims,  in  Ripley  v. Evam, 
87  Mich.  217.  To  counties  according  to  population,  in 
Knickerbocker  v.  People,  102  111.  218.  To  a  classification  of 
municipalities  determined  by  vote  of  the  people,  in  People 
V.  Hoffman,  116  111.  587.  To  a  classification  of  cities,  in 
People  V.  Wright,  70  111.  388.  To  a  classification  of  lawsuits, 
m  Jensen  v.  Fricke,  133  111.  171.  To  a  classification  of  cities 
with  reference  to  fares  of  street  cars,  in  Indianapolis  y. 
Navin,  47  N.  E.  Rep.  525.  To  a  classification  of  corpora- 
tions, and  uniformity  said  to  be  "attained  by  its  operation 
upon  all  persons  in  like  situation,"  in  Iowa  Railroad  Land 
Co.  v.  Sojjer,  39  Iowa,  112. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error  filed  an  information  in  the  nature 
of  a  qvo  trarranto  in  the  Superior  Court  of  Cook  county, 
against  the  defendants  in  error,  alleging  that  the  defend- 
ants had  intruded  into,  held  and  executed,  and  still  hold 
and  execute,  without  warrant  or  right,  the  office  of  jury 
commissioners,  and  calling  upon  them,  the  defendants, 
to  show  b}'^  what  warrant  they  claimed  to  hold  and  exe- 
cute said  office.  The  defendants  in  their  plea  set  forth 
that  on  the  first  Monday  of  July,  1897,  the  judges  of  the 
several  courts  of  record  of  Cook  county, — a  county  con- 
taining more  than  100,000  inhabitants, — met  together  and 
chose  them,  the  defendants,  to  be  jury  commissioners  of 
said  county,  by  virtue  of  an  act  of  the  legislature  enti- 
tled "An  act  to  amend  an  act  entitled  *An  act  to  authorize 
judges  of  courts  of  record  to  appoint  jury  commissioners 
and  prescribe  their  powers  and  duties,'"  approved  June 
9,  1897;  that,  having  been  so  chosen,  they  duly  qualified 
and  entered  upon  the  discharge  of  the  duties  of  such 
office.  The  court  overruled  the  demurrer  of  plaintiff  in 
error  to  the  plea,  and  held  that  said  appointment  under 
said  statute,  and  the  qualification  of  defendants  in  error, 
showed  sufficient  warrant  and  authority  to  hold  said 
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office  and  perform  the  duties  thereof.  This  writ  of  error 
was  then  sued  out. 

The  only  question  raised  or  involved  in  the  case  is  the 
constitutionality  of  the  statute.  Counsel  for  plaintiff  in 
error  contend  that  the  act  violates  section  22  of  article  4, 
and  section  29  of  article  6,  of  the  constitution.  Section  22, 
so  far  as  claimed  to  apply  here,  provides:  "The  General 
Assembly  shall  not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases,  that  is  to  say:  for  *  *  * 
regulating  the  practice  in  courts  of  justice,  *  *  *  sum- 
moning and  impaneling  grand  or  petit  juries,"  And  said 
section  29  provides:  "All  laws  relating  to  courts  shall 
be  general  and  of  uniform  operation;  and  the  organiza- 
tion, jurisdiction,  powers,  proceedings  and  pfactice  of  all 
courts  of  the  same  class  or  grade,  so  far  as  regulated  by 
law,  and  the  force  and  effect  of  the  process,  judgments 
and  decrees  of  such  courts,  severally,  shall  be  uniform." 
If  the  act  violates  either  of  said  provisions  of  the  consti- 
tution it  is,  of  course,  void. 

The  first  section  of  the' act  provides,  in  substance,  that 
in  every  county  which  now  has  or  which  may  hereafter 
have  more  than  100,000  inhabitants,  the  judges  of  the  sev- 
eral courts  of  record  of  such  county,  or  a  majorit}'^  of  them, 
shall  choose  three  competent  and  discreet  electors,  who 
shall  be  known  as  jury  commissioners;  provides  for  their 
qualification,  and  for  removals,  and  the  filling  of  vacan- 
cies. Section  2  provides  that  said  copamissioners  shall, 
upon  entering  upon  their  duties,  and  every  four  years 
thereafter,  prepare  a  list  of  all  electors  between  the  ages 
of  twenty-one  and  sixty  years,  possessing  the  necessary 
legal  qualifications  for  jury  duty,  to  be  known  as  the  jury 
list,  which  list  may  be  revised  annually,  in  their  discre- 
tion; provides  also  for  entering  upon  books  to  be  kept, 
the  names  of  each  person  on  the  list,  his  age,  occupation, 
residence,  whether  a  householder  residing  with  his  family, 
and  whether  or  not  a  freeholder.  Section  3  gives  the 
commissioners  power  to  appoint,  with  the  approval  of 
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said  judges,  a  deputy  in  each  precinct,  to  furnish  lists  of 
qualified  electors  and  also  other  required  information,  to 
summon  and  examine  electors  as  to  their  qualifications 
for  jury  duty,  and  to  administer  oaths  in  discharge  of 
their  duties.  Section  4  provides  that  the  commissioners 
shall,  from  time  to  time,  select  from  the  jury  list  the 
requisite  number  of  names,  each  name  to  be  written  upon 
a  separate  ticket,  with  the  age,  place  of  residence  and 
occupation,  and  shall  place  them  in  a  box  to  be  kept  for 
that  purpose,  to  be  known  as  the  "jury  box,"  and  which 
box  shall  at  all  times  contain  not  less  than  15,000  names. 
In  like  manner  a  grand  jury  box  shall  be  kept,  the  names 
to  be  selected  from  the  jury  list  and  deposited  in  like 
manner  in  such  box,  and  the  number  to  be  at  all  times 
not  less  than  1000.  The  jurors  who  are  thus  selected  and 
whose  names  are  placed  in  these  boxes  are  to  be,  as  near 
as  may  be,  residents  of  different  parts  of  the  county  and 
of  different  occupations.  One  or  more  of  the  judges  of 
the  court  must  certify  to  the  clerk  of  the  court  the  num- 
ber of  jurors  required  for  each  term,  and  the  clerk  shall, 
in  the  presence  of  at  least  two  of  the  commissioners  and 
their  clerk,  if  they  have  any,  draw  at  random  from  said 
jury  box,  after  the  same  shall  have  been  well  shaken, 
the  necessary  number  of  names,  and  certify  them  to  the 
sheriff  to  be  summoned  according  to  law,  and  if  more 
jurors  are  needed  they  are  to  be  drawn  and  summoned 
forthwith  in  the  same  manner.  Section  5  provides  that 
the  grand  jurors  shall  be  drawn  and  summoned  in  like 
manner,  and  that  at  the  end  of  each  term  of  court  the 
commissioners  shall  check  off  from  the  jury  list  all  who 
have  served,  and  their  names  shall  not  again  be  placed 
in  either  jury  box  until  all  others  on  the  list  shall  have 
served  or  been  found  disqualified  or  exempt;  the  names 
of  all  who  are  qualified  and  have  been  excused  shall  be 
again  placed  in  the  jury  box.  Section  6  provides  for  the 
compensation  and  payment  of  the  commissioners  and 
their  assistants. 
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It  must  be  conceded  that  if  the  effect  of  this  statute  is 
to  regulate  the  practice  of  courts  in  counties  of  over  100,- 
000  inhabitants,  or  to  affect  such  courts  in  any  way  so 
that  -their  organization,  jurisdiction,  powers,  proceedings 
or  practice  shall  no  longer  be  uniform  with  that  of  other 
courts  in  the  State  of  the  same  class  or  grade,  the  statute 
is  void  and  must  be  so  declared,  even  although  we  should 
hold  it  not  to  be  a  local  or  special  law  prohibited  by  sec-^ 
tion  22  of  article  4  of  the  constitution,  for  it  is  the  clear 
purpose  of  section  29  of  article  6  to  require  and  maintain 
uniformity  in  the  organization,  jurisdiction,  powers,  pro- 
ceedings and  practice  of  all  courts  of  the  same  class  or 
grade  in  the  State,  so  far  as  regulated  by  law,  and  in  the 
force  and  effect  of  their  process,  judgments  and  decrees. 
It  is,  of  course,  true,  that  the  construction  of  this  section 
might  be  affected  by  other  provisions  of  the  constitution 
where  statutes  are  enacted  under  them,  such  as  section 
20  of  article  6,  providing  for  the  establishment  of  probate 
courts  in  each  county  having  a  population  of  over  50,000, 
{Klokke  V.  Dodge,  103  111.  125,)  and,  possibly,  in  some  re- 
spects by  the  provisions  relating  to  the  courts  of  Cook 
county.  Thus,  it  was  said  in  Knickerbocker  v.  People,  102 
111.  218,  (on  p.  226,)  that  section  26  "must  be  so  construed 
as  to  harmonize  with  and  give  effect  to  the  20th  section 
in  the  sense  we  have  construed  it;"  and  in  reference  to 
section  26  it  was  further  said:  "It  is  manifest  that  the 
introductory  clause  of  that  section  cannot  be  given  effect 
according  to  the  literal  meaning  of  the  broad  terms  in 
which  it  is  conceived.  To  do  so  would  lead  to  the  most 
absurd  consequences,  and  would  be  in  direct  conflict  with 
the  decisions  of  this  coilrt.  The  words  are,  *all  laws  re* 
lating  to  courts  shall  be  general  and  of  uniform  opera- 
tion.' Notwithstanding  this  provision  the  legislature  is 
constantly  in  the  habit  of  passing  special  laws  fixing  the 
commencement  and  the  length  of  the  terms  of  particular 
courts,  which  are  manifestly  laws  relating  to  courts,  and 
such  acts,  though  neither  uniform  in  their  operation,  nor 
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general,  within  the  sense  of  the  cc/nstitution,  are  univer- 
sally recognized  as  constitutional  and  valid.  In  discuss- 
ing this  matter  it  was  said  in  Karnes  v.  People,  73  111.  274: 
'Constitutions,  like  all  other  laws,  must  have  a  reasona- 
ble and  practical  interpretation.  To  give  this  language 
a  literal  application  would  require  all  courts  in  the  State 
to  meet  on  the  same  day  and  the  terms  to  be  of  the  same 
length.  This  could  not  have  been  intended,  because  it 
must  have  been  apparent  to  the  framers  of  that  instru- 
ment that  such  a  thing  could  never  be  carried  into  effect.'" 
As  there  held,  the  general  terms  employed  in  the  introduc- 
tory clause  of  that  section  are  limited  by  what  follows, 
which  requires  that  all  laws  which  relate  to  the  organi- 
zation, jurisdiction,  powers,  proceedings  and  practice  of 
courts  shall  be  general  and  of  uniform  application,  apply- 
ing to  all  courts  of  the  same  class  or  grade.  . 

The  first  question  presented,  then,  is  this:  Does  the 
act  in  question  relate  to  or  affect  the  organization,  juris- 
diction, powers,  proceedings  or  practice  of  courts  in  coun- 
ties containing  100,000  inhabitants?  If  it  does,  the  act  is 
void,  because  it  violates  said  section  26.  It  is  not  con- 
tended that  the  organization  or  jurisdiction  of  such  courts 
is  in  any  way  affected  by  this  statute,  but  the  argument 
of  plaintiff  in  error  tends  to  the  conclusion  that  the  pow- 
ers, proceedings  and  practice  of  the  court  are  changed  or 
materially  affected.  It  is  not  contended  that  the  statute 
takes  away  any  of  the  common  law  powers  of  the  courts 
to  summon  and  impanel  juries,  but  the  argument  on  this 
branch  of  the  case  is  that  certain  new  powers  are  con- 
ferred by  the  act,  and  we  are  referred  to  Peojjle  v.  Rumsey, 
64  111.  44,  where  it  was  held  that  a  statute  applicable 
only  to  the  courts  of  Cook  county,  authorizing  them  to 
appoint  stenographic  reporters,  was  abrogated  by  this 
provision  of  the  constitution  upon  its  adoption  in  1870; 
and  to  O'Connor  v.  Leddy,  64  111.  299,  holding  that  by  the 
adoption  of  the  constitution  a  prior  law  regulating  the 
practice  in  the  circuit  court  of  Cook  county,  and  requir- 
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ing  the  defendant  to  file  an  affidavit  of  merits  with  his 
plea,  was  abrog'ated.  See,  also,  Mitchell  v.  People,  70  111. 
138,  and  Devine  v.  Commissioners  of  Cook  County,  84  id.  590. 
The  two  cases  first  cited  decide  the  principle,  but  they 
do  not  help  us  to  determine  whether  or  not  the  statute 
here  involved  affects  the  powers,  proceedings  or  practice 
of  the  courts  in  such  counties.  It  is,  however,  said,  that 
the  act  confers  upon  the  judges,  or  a  majority  of  them, 
of  the  several  courts  of  record  in  a  county  having  100,000 
inhabitants,  the  power  to  appoint  the  jury  commissioners. 
This  is  true,  and  it  also  authorizes  such  judges  to  approve 
the  appointment  by  the  commissioners  of  assistants  and 
a  clerk,  and  to  approve  their  warrants  drawn  for  their 
expenses,  but  no  additional  power  is  conferred  upon  the 
courts  of  such  counties  by  these  provfsions.  It  has  been 
held  that  power  may  be  lawfully  conferred  upon  judges 
of  courts  to  appoint  park  commissioners.  {People  v.  Mor- 
gan, 90  111.  558;  People  v.  Nelson,  133  id.  565.)  Notwith- 
standing this  power  in  the  judges  to  appoint,  the  powers, 
proceedings  and  practice  of  the  courts  remain  the  same 
as  before.  The  only  provision  of  the  statute  which  might 
seem  to  add  to  the  powers  of  the  court  is  that  which  au- 
thorizes the  court  to  compel  the  attendance  of  electors 
when  summoned  by  the  commissioners,  and  to  give  testi- 
mony before  them,  by  attaching  for  contempt,  or  other- 
wise, in  the  same  manner  as  the  production  of  evidence 
may  be  compelled  before  said  court.  No  point,  however, 
has  been  made  in  the  argument  on  this  provision,  and  we 
shall  not  further  consider  it,  for  if  it  were  held  invalid, 
the  rest  of  the  statute,  as  probably  conceived  by  counsel, 
would  not  thereby  be  rendered  void,  for  it  would  be  suf- 
ficiently complete  in  itself  to  stand  and  be  enforced  with- 
out said  provision.  No  opinion,  however,  is  expressed 
whether  said  provision  is  valid  or  not,  as  that  question 
would  not  necessarily  arise  except  in  a  proceeding  to 
enforce  it. 
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The  statute  does  not  relate  to  or  affect  the  proceed- 
ings or  the  practice  of  the  court.  The  same  officer — the 
clerk  of  the  court— draws  the  names  of  the  jurors  from 
the  jury  box,  and  they  are  summoned  to  appear  in  court 
in  the  same  manner  as  under  the  previous  ge^neral  law. 
The  fact  that  the  drawing  is  done  in  the  presence  of  two 
of  the  commissioners,  instead  of  the  county  clerk  and  the 
county  judge,  in  nowise  affects  the  proceedings  or  prac- 
tice of  the  court.  The  radical  change  consists,  not  in 
any  proceedings  or  practice  of  the  court,  but  in  the  selec- 
tion, from  the  body  of  electors  of  the  county,  of  a  jury 
list,  from  which  the  names  are  placed  in  the  jury  box  as 
provided  by  the  statute^  from  which  jurors  are  drawn,  as 
required,  by  the  same  officer  authorized  to  draw  them  in 
other  cases.  Under  the  statute  heretofore  applicable  to 
all  of  the  counties  in  the  State,  this  jury  list  has  been 
furnished  by  the  county  boards,  and  it  would  seem  that 
the  most  that  could  be  said  would  be,  that  power  in  the 
respect  mentioned  has  been  taken  from  the  county  board 
in  counties  having  100,000  inhabitants,  and  conferred, 
with  some  additional  authority,  upon  the  jury  commis- 
sioners. So  far  as  the  statute  dispenses  with  the  pres- 
ence of  the  county  judge  and  county  clerk  in  such  counties 
at  the  drawing  of  the  jurors  for  any  term  of  court,  it  is 
sufficient  to  say  that  the  county  court  is  not,  in  any  of  the 
respects  mentioned  in  the  constitiition,  affected  thereby. 

We  are  unable  to  see,  from  any  reasonable  standpoint, 
how  the  proceedings  or  practice  of  the  court  can  be  af- 
fected by  this  statute.  If  it  were  held  to  be  a  local  or  spe- 
cial statute,  it  would  seem  to  come  more  nearly  in  conflict 
with  the  provision  in  section  22  forbidding  the  passage 
of  any  local  or  special  law  regulating  county  affairs.  It 
is  not,  however,  contended  by  plaintiff  in  error  that  this 
provision  of  the  constitution  is  violated,  but  it  is  claimed 
that  the  statute  is  local  and  special  in  its  application, 
and  so  appears  from  the  terms  employed  in  it,  and  that  it 
is  inhibited  by  other  provisions  of  said  section  22,— that 
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is,  that  it  regulates  the  practice  in  courts  of  justice,  and 
provides  for  summoning  and  impaneling  grand  and  petit 
juries.  It  is  clear,  we  think,  from  what  has  already  been 
said,  that  the  statute  neither  regulates  the  practice  in 
courts  of  justice  nor  provides  for  summoning  or  impan- 
eling juries.  Both  grand  and  petit  juries  must  be  sum.- 
moned  and  impaneled  in  such  counties,  so  far  as  regulated 
by  law,  as  before  the  passage  of  the  act  in  question. 

Besides,  we  are  of  the  opinion  that  this  statute  is  not 
a  local  or  special  law,  wittiin  the  meaning  of  the  consti- 
tution. While  in  some  parts  of  the  argument  in  Devine  v. 
Commissioners  of  Cook  County^  84  111.  590,  language  is  used 
which  might  lend  color  to  the  contention  that  the  legis- 
lature has  no  power  to  classify  counties  in  respect  to 
population,  except  in  those  cases  expressly  provided  for 
in  the  constitution,  yet  the  decision  was  based  upon  the 
ground  that  the  act  there  in  question,  by  its  very  terms, 
precluded  it  from  having  any  application  to  any  county 
except  the  county  of  Cook,  and  it  was  said  that  an  act 
"designating  counties,  as  a  class,  according  to  a  mini- 
mum population,  which  makes  it  absolutely  certain  but 
one  county  in  the  State  can  avail  of  the  benefits  of  a  law 
applicable  to  such  class,  cannot  but  be  regarded  as  a  mere 
device  to  evade  the  constitutional  provision  forbidding 
special  legislation."  But  as  said  in  the  later  case  of 
CummingsY,  City  of  Chicago,  144  111.  563  (on  p.  567):  "There 
the  power  given  by  the  act,  necessarily,  not  only  by  lim- 
itation of  population  but  by  the  wording  of  the  statute 
and  the  purposes  and  objects  declared,  related  to  a  single 
county;  and,  moreover,  the  right  to  exercise  the  powers 
granted  was  limited  to  six  years,  within  which  time  it 
was  impossible  that  any  other  county  could  reach  the 
population  designated."  The  statute  here  involved  is  not 
open  to  such  construction,  for,  although  the  court  might 
know  judicially  that  at  present  no  county  in  the  State 
but  CJook  has  the  required  poi^ulation,  it  is  matter  of  com- 
mon knowledge,  which,  it  is  fair  to  assume,  influenced 
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the  legislature,  that  other  counties  are  near  to  the  pre- 
scribed limit  in  population,  and  contain  cities  of  such 
size  and  density  of  population  that  the  method  of  select- 
ing the  jury  list  apx^licable  to  less  populous  communities 
cannot,  with  due  regard  for  the  public  welfare,  continue 
to  be  applied.  We  cannot  believe  that  it  was  the  inten- 
tion of  the  framers  of  the  constitution,  by  said  section  22 
prohibiting  local  or  special  legislation  in  the  cases  therein 
enumerated,  and  which  was  intended  to  eradicate  then 
well  known  existing  evils,  to  forbid  the  passage  of  any 
law  relating  to  the  subjects  enumerated  in  said  section, 
unless  by  its  terms  and  effect  it  should  apply  in  all  cases 
to  all  the  people  of  the  State  and  to  every  local  subdivi- 
sion thereof.  To  so  hold  would  be  to  give  to  the  consti- 
tution the  strictest  construction,  and  one  never  intended 
by  its  framers.  Constitutions,  like  statutes,  must  receive 
a  reasonable  construction,  and  in  accord  with  this  view 
it  was  held  in  Cumm'mgs  v.  City  of  Chicago^  supra,  that  "it 
has  been  determined,  and  has  become  the  settled  rule  of 
construction  in  this  State,  that  an  act  general  in  its  terms, 
and  uniform  in  its  operation  upon  all  persons  and  subject 
matter  in  like  situation,  is  a  general  law,  and  not  obnox- 
ious to  the  objection  that  it  is  local  or  special  legislation." 
{People  V.  Hoffman,  116  111.  587.)  Before  an  act  of  the  legis- 
lature can  be  held  unconstitutional  it  must  be  clear  that 
it  is  so.  All  doubts  are  to  be  resolved  in  favor  of  the 
validity  of  the  statute.  And  in  this  connection  it  is  to 
be  borne  in  mind  that  the  constitution  is  not  a  grant,  but 
is  a  limitation,  of  power,  and  that  the  legislature  pos- 
sesses all  of  the  power  of  the  State  not  denied  to  it  by 
the  organic  law.  Unless,  therefore,  it  clearly  appears 
that  the  act  in  question  is  a  local  or  special  law  in  the 
sense  those  terms  are  used  in  the  constitution,  it  is  not  in 
conflict  with  said  section  22. 

Some  support  of  the  view  we  have  taken  is  found  in 
the  fact  that  section  29  of  article  6  provides  not  only  that 
all  laws  relating  to  courts  shall  be  general,  but  also  of 
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uniform  operation,  thus  recognizing  the  view  that  a  law 
relating"  to  the  org'anization,  jurisdiction,  powers,  pro- 
ceedings and  practice  of  courts  of  the  same  class  or  grade 
might  be  general  and  still  not  of  uniform  operation.  So, 
even  if  it  were  held, — which  we  do  not  hold, — that  the 
statute  in  question  relates  to  the  powers,  ^proceedings  or 
practice  of  courts,  it  might  still  be  a  general  law,  but 
would  be  void  under  said  section  29  only,  because  not  of 
uniform  oi)eration.  Holding,  then,  that  the  act  is  a  gen- 
eral and  not  a  special  or  local  law,  it  is  immaterial  to 
inquire  whether  or  not  it  rejxulates  county  affairs. 

We  cannot  agree  with  counsel  in  their  contention  that 
the  statute  shows  on  its  face  that  it  was  intended  to  ap- 
ply only  to  Cook  county  because  in  the  latter  part  of  the 
first  section  it  is  provided  that  "the  majority  of  the  judges 
of  such  county  may  remove  either  of  such  commission- 
ers," etc.  The  power  to  appoint  the  commissioners  is 
in  the  first  part  of  the  act  vested  in  "the  judges  of  the 
several  courts  of  record  of  such  county,  or  a  majority  of 
them."  In  counties  other  than  Cook,  as  our  judicial  cir- 
cuits are  at  present  constituted,  this  would  include,  with 
other  judges  of  courts  of  record  of  such  county,  all  the 
circuit  judges  of  the  circuit,  whether  residing  in  the 
county  in  which  the  jury  commissioners  were  to  be  ap- 
pointed or  not,  and  the  judges  referred  to  in  the  latter 
part  of  the  section  are  clearly  the  same  upon  whom  the 
power  to  appoint  is  conferred. 

Counsel  for  the  respective  parties  have  in  their  able 
arguments  cited  and  commented  on  many  cases  which  we 
have  not  deemed  it  necessary  to  refer  to,  but  reference 
may  be  had  to  Dunn  v.  Kansas  City  C.  R.  Co.  131  Mo.  1; 
State  V.  Beitz,  62  Ind.  159;  VanRn^er  v.  Parsons,  40  N.  J.  L. 
123;  Bvmstead  v.  Govern,  47  id.  368;  Hunzinger  v.  State,  58 
N.  W.  Rep.  (Neb.)  194;  23  Am.  &  Eng.  Ency.  of  Law,  148; 
Ripley  v.  Evans,  87  Mich.  217. 

The  next  contention  is,  that  the  statute  is  an  amend- 
atory act  only, — that  it  purports  to  amend  an  act  on 
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the  same  subject,  passed  in  1887,  which  never  went  into 
effect,  and  was  invalid  when  said  amendatory  act  was 
passed.  The  statute  of  1887  provided  for  the  submission 
of  the  question  to  a  vote  of  the  electors  of  any  county  on 
the  Tuesday  after  the  first  Monday  of  November  in  1887, 
whether  or  not  there  should  be  appointed  a  jury  commis- 
sion, and  that  such  commission  should  be  appointed  if  so 
decided  by  a  majority  of  the  votes  cast  at  such  election. 
That  act  was  not  adopted  by  any  county  at  the  time  des- 
ignated, and  could  not  have  been  at  any  time  since  then, 
without  amendment,  but  it  is  contended  that,  as  it  con- 
tained no  provision  for  submission  at  any  other  time,  it 
became  null  and  void  and  therefore  incapable  of  amend- 
ment. It  is,  of  course,  true  that  a  void  law  cannot  be 
amended.  The  act  of  1887,  however,  seems  to  have  been 
passed  in  compliance  with  the  constitution,  but  never 
came  into  full  operation  as  a  law  because  the  contingency 
upon  which  it  was  to  become  operative  never  happened, 
and,  it  must  be  admitted,  never  can  happen  according  to 
its  terms  as  originally  enacted.  Still,  it  would  seem  that, 
as  it  was  valid  when  passed,  while  it  might  remain  inop- 
erative it  would  not  necessarily  become  invalid,  and  the 
legislature  might  so  amend  it  as  to  provide  for  its  resub- 
mission. {Home  Ins,  Co,  v.  Sivigert,  104  111.  653.)  But  we  do 
not  deem  it  necessary  to  decide  whether  that  statute  be- 
came invalid  and  incapable  of  amendment  or  not,  for  we 
are  satisfied  the  act  here  involved  possesses  all  of  the 
attributes  of  a  coiiiplete  statute  in  itself.  As  said  in  School 
Directors  v.  School  Directors,  73  111.249  (on  p.  252):  "Here  we 
have  a  law  possessing  all  the  requisites  of  a  valid  stat- 
ute passed  by  the  General  Assembly,  containing  clear  re- 
quirements capable  of  being  carried  into  effect,  *  *  * 
and  we  have  no  right,  simply  because  there  is  a  mistaken 
reference  to  a  previous  statute,  to  defeat  that  Will.  *  *  * 
An  unessential  false  description  can  never  defeat  a  grant, 
contract  or  other  instrument,  nor  should  it  defeat  a  stat- 
ute."   To  the  same  effect  it  was  said  in  People  v.  Canvassers, 
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143  N.  Y.  84,  that  "the  enactment  of  this  law  is  put  into 
the  form  of  an  amendment  of  a  law  which  was  standinjf 
upon  the  statute  books,  and  whether  that  earlier  law,  by 
force  of  subsequent  legislation,  had  become  inoperative  is 
wholly  immaterial.  The  only  question  is,  has  the  legis- 
lature, in  the  enactment  complained  of,  expressed  its  pur- 
pose intelligibly  and  provided  fully  upon  the  subject?  If 
it  has,  then  its  act  is  valid  and  must  be  upheld.  That  is 
the  case  here."  People  v.  Pritchard,  21  Mich.  235;  People  v. 
Wright,  70  III.  S88. 

The  statute  here  in  question  is  full  and  complete  with- 
out reference  to  any  other,  and  so  much  of  the  act  of  1887 
as  is  included  in  it  may  be  regarded  as  re-enacted.  The 
statute  is  a  valid  law,  and  must  be  so  declared. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Judgment  affirmed. 


1170    463 

James  H.  Walker  et  al  |  ^  ^^ 

V. 

William  Wood  et,al 
Opinion  filed  December  22, 1897. 

1.  Principal  and  agent — single  act  as  ageiit  does  not  raise  pre- 
sumption of  appointmeiU.  The  fact  that  one  has  assumed  to  act  as 
the  ag^ent  of  another  in  a  single  transaction  does  not  raise  a  pre- 
sumption of  appointment  as  such  agent  by  the  principal  acted  for. 

2.  Samk— whether  an  alleged  unauthorized  act  was  ratified  is  a  ques- 
tion of  fact.  Whether  an  aUeged  unauthorized  act  of  one  party  in 
signing  and  acknowledging  articles  creating  a  limited  partnership 
as  attorney  in  fact  for  another  party  was  ratified  by  the  latter,  is 
a  question  of  fact  finally  settled  by  the  Appellate  Court's  judg- 
ment of  affirmance. 

3.  Novation — all  parties  to  original  contract  mtist  consent  to  the  new 
one.  It  is  essential  to  a  novation  that  all  parties  to  the  original 
contract  consent  to  the  substitution  of  the  new  one,  though  such 
consent  may  be  either  express  or  implied. 

4.  Same — what  facts  do  not,  in  law^  establish  consent  to  novation. 
Neither  notice  to  a  creditor  of  a  partnership  that  the  latter  has 
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become  incorporated  and  that  the  corporation  has  assumed  the 
firm  debts,  nor  partial  payment  of  the  creditor's  claim  by  the  cor- 
poration, nor  a  demand  by  the  Creditor  on  the  receiver  of  the  cor- 
poration for  payment  of  the  claim  and  acceptance  of  dividends 
thereon,  establishes  the  creditor's  consent  to  the  novation  as  a 
matter  of  law,  but  such  facts  inay  all  be  considered  in  determin- 
ing, as  a  question  of  fact,  whether  there  was  an  implied  consent. 
Walker  v.  Wood,  69  111.  App.  642,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Philip  Stein,  Judge, 
presiding. 

William  R.  Odell,  for  appellants. 

Partkidge  &  Partridge,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

James  H.  Walker,  ColutAbus  R.  Cummings  and  William 
B.  Howard  were  partners  in  the  dry  goods  business  in 
Chicago  under  the  firm  name  of  James  H.  Walker  &  Co., 
and  in  December,  1992,  that  firm  owed  ai^pellees,  com- 
posing the  firm  of  William  Wood  &  Co.,  of  Philadelphia, 
81739.98  for  goods  purchased.  At  that  time  the  corpora- 
tion of  James  H.  Walker  Company  was  formed,  and  pur- 
chased the  assets  and  assumed  the  liabilities  of  the  firm 
of  James  H.  Walker  &  Co.  The  corporation  continued  the 
business  and  sent  a  notice  to  appellees,  which  they  re- 
ceived in  January,  1893,  stating  that  it  had  assumed  the 
debts  of  the  firm.  Afterward  appellees  sold  goods  to  the 
corporation,  and  on  June  17,  1893,  received  from  it  $500, 
which  they  applied  on  the  firm  debt  which  had  been  as- 
sumed. On  August  4,  1893,  the  corporation  became  insol- 
vent and  a  receiver  was  appointed,  before  whom  appellees 
proved  their  claim,  alleging  the  indebtedness  of  the  firm 
to  them  on  December  31,  1892,  and  that  the  corporation 
assumed  and  agreed  to  pay  the  same.   Very  shortly  after- 
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ward  appellees  brought  this  suit  against  the  members  of 
the  firm.  Dividends  to  the  amount  of  $892.79  were  paid  on 
the  claim  by  the  receiver  of  the  corporation.  Columbus 
R.  Cummings  and  William  B.  Howard  each  filed  a  plea, 
denying  joint  liability  with  his  co-defendants,  and  each 
defendant  also  filed  a  plea  that  the  corporation  assumed 
and  agreed  with  appellees  to  pay  the  amount  of  their 
claim,  and  that  appellees  accepted  the  promise  of  the  cor- 
poration and  released  the  members  of  the  original  firm. 
The  issues  were  heard  before  the  court  without  a  jury. 
William  B.  Howard  succeeded  in  his  defense,  but  there 
was  a  finding  and  judgment  against  James  H.  Walker 
and  Columbus  R.  Cummings  for  $346.59, — the  balance  due 
on  the  claim.  The  Appellate  Court  affirmed  the  judg- 
ment and  granted  a  certificate  of  importance,  by  virtue 
of  which  appellants  have  brought  the  case  to  this  court. 
The  separate  defense  of  the  defendant  Cummings  was, 
that  the  firm  of  James  H.  Walker  &  Co.  was  a  limited 
partnership,  formed  in  accordance  with  the  laws  of  this 
State,  in  which  he  was  a  special  partner  and  James  H. 
Walker  was  the  general  partner.  His  sworn  plea  deny- 
ing joint  liability  cast  upon  plaintiffs  the  burden  of  show- 
ing the  partnership.  (Kennedy  v.  Hall,  68  111.  165;  Smith  v. 
Knight,  71  id.  148.)  To  show  such  partnership  plaintiffs 
offered  in  evidence  a  written  stipulation  of  the  parties, 
made  for  the  purpose  of  the  trial,  admitting  that  on  De- 
cember 27,  1892,  the  defendants  were  engaged  in  the  dry 
goods  business  under  the  firm  name  of  James  H.  Walker 
&  Co.,  and  that  said  firm  was  at  that  time  indebted  to 
plaintiffs  for  goods  sold  and  delivered  to  said  firm  in  the 
amount  named.  Under  this  stipulation  all  the  defend- 
ants would  be  liable  unless  some  of  them  succeeded  in 
relieving  themselves  from  such  liability  by  showing  that 
the  partnership  was  not  general.  The  evidence  offered  for 
this  purpose  consisted,  alone,  of  articles  for  the  forma- 
tion of  a  limited  partnership,  in  which  James  H.  Walker 
was  a  general  partner  and  Cummings  and  Howard  spe- 
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cial  partners  contributing^  property  to  the  partnership. 
The  articles  were  signed  in  the  name  of  defendant  Cum- 
mings  "By  Otho  S.  Gaither,  his  attorney  in  fact;"  who 
aclcnowledged  the  same  as  such  attorney  in  fact  bjefore  a 
notary  public.  The  articles  were  recorded,  together  with 
an  affidavit  of  Walker  that  the  property  contributed  by 
Cummings  and  Howard  had  been  contributed  actually  and 
in  good  faith.  There  was  no  evidence  of  any  authority 
of  Otho  S.  Gaither  to  act  as  attorney  in  fact  for  Cum- 
mings,  and  the  court  held  a  proposition  of  law  submitted 
by  plaintiffs  that  the  certificate  or  statement  of  partner- 
ship was  not  sufficient,  in  law,  to  form  a  limited  partner- 
ship as  to  him.  The  holding  of  such  a  proposition  is 
assigned  for  error,  and  it  is  said  that  Gaither's  acknowl- 
edgment is  of  itself  sutfcient  to  show  his  authority. 
Where  one  person  has  only  assumed  to  act  as  agent  for 
another  in  a  single  transaction,  we  do  not  understand 
that  the  act  alone  raises  a  presumption,  in  law,  of  an  ap- 
pointment as  agent  to  do  the  act.  It  is  also  urged  that, 
if  the  act  was  without  authority,  Cummings  afterward 
ratified  it  so  as  to  give  it  validity.  If  that  could  be  done, 
the  question  whether  it  was  done  was  one  of  fact.  The 
only  evidence  on  that  subject  was  the  fact  that  he  en- 
gaged in  business  as  a  member  of  the  firm,  and  the  affi- 
davit of  Walker,  filed  with  the  articles,  that  the  property 
had  been  contributed  to  the  firm.  There  was  no  propo- 
sition of  law  submitted  on  that  question  and  it  was  not 
raised  in  any  way  as  a  question  of  law.  So  far  as  it  is 
concerned  the  judgment  of  the  Appellate  Court  is  final. 
The  court  sustained  demurrers  to  the  several  amended 
pleas  of  the  defendants,  setting  up  the  facts,  hereinbe- 
fore stated,  of  the  agreement  by  the  corporation  with  the 
firm  to  pay  the  outstanding  indebtedness,  the  notice  to 
the  plaintiffs  of  the  assumption  of  such  obligation,  and 
the  proof  of  the  claim  by  plaintiffs  against  the  corpo- 
ration before  the  receiver,  and  the  court  also  modified 
propositions  of  law  submitted  by  the  defendants  that 
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such  facts  released  and  discharg^ed  the  defendants.  By 
the  modification  the  court  held  that  such  facts  were  all 
proper  to  be  considered  upon  the  question  of  fact  whether 
the  plaintiffs  did  release  and  discharfj^e  the  defendants 
and  accept  the  corporation  as  their  debtor,  but  that  they 
were  not  necessarily  conclusive  as  a  matter  of  law.  We 
regard  the  modification  as  correct.  The  assumption  of 
outstanding"  liabilities  by  the  corporation  was  a  matter 
of  agreement  between  it  and  the  defendants,  which  could 
not  affect  the  rights  of  the  plaintiffs  unless  they  assented 
to  it  in  some  way  which  amounted  to  an  agreement  to 
accept  the  corporation  as  alone  liable  for  the  indebted- 
ness. It  is  essential  to  a  novation  that  all  the  parties 
to  the  contract  for  which  the  new  one  is  substituted  con- 
sent to  it.  (16  Am.  &  Eng.  Ency.  of  Law,  867;  Eayward 
V.  Burke,  151  111.  121.)  The  assent  or  agreement  may  be 
either  express  or  implied,  but  neither  knowledge  of  the 
arrangement  between  the  corporation  and  the  firm,  nor 
the  partial  payment  of  the  debt,  nor  a  demand  for  the 
payment,  like  the  filing  of  the  claim  against  the  corpo- 
ration, nor  all  combined,  necessarily  establishes  such 
assent  or  agreement  as  a  legal  conclusion.  (16  Am.  & 
Eng.  Ency.  of  Law,  904;  Baybiirn  v.  Day,  27  111.  46;  Good- 
enow  V.  Jones,  75  id.  48;  Haytvard  v.  Burke,  supra.)  All  the 
facts  and  circumstances  of  the  case  are  proper  to  be 
submitted  to  the  jury  for  the  purpose  of  determining 
whether  the  creditor  has  impliedly  assented  to  the  dis- 
charge of  the  old  firm.  (Parsons  on  Partnership,  426.) 
This  is  what  the  court  held  by  the  propositions  as  mod- 
ified. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirined. 
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185    26|  The  People  ex  rel.  John  Y.  Thorp  et  al. 

V. 

Board  of  Trustees  of  Town  of  Normal. 

* 

Opinion  filed  December  22,  1897. 

1.  Constitutional  t,AW— purpose  of  section  2S  of  article  S  of  the 
constitution,  concerning  special  legislation.  By  section  22  of  article  3  of 
the  constitution,  which  provides  that  the  General  Assembly  shall 
not  pass  local  or  special  laws  incorporating  cities,  towns  or  villag^es 
or  chang^ing  or  amending  the  charter  of  any  city,  town  or  village, 
it  was  designed  that  no  city,  town  or  village  should  thereafter  be- 
come incorporated,  or  have  its  charter  changed  or  amended,  except 
by  general  law. 

2.  Same— legislature  cannot  pass  laws  creating  or  perpetuating  dissimi- 
larity  of  organization  in  municipalities  of  same  class.  It  is  not  admis- 
sible, either  by  the  letter  or  the  spirit  of  the  constitution,  that 
dissimilarity  in  character  of  organization  or  powers  between  mu- 
nicipalities of  the  same  class  or  grade  shall  be  created  or  perpet- 
uated by  enactments  of  the  legislature. 

3.  Same — classification  of  municipalities  based  on  existing  difference  of 
charters  is  unconstitutional.  An  act  which  attempts  to  put  certain 
special  charter  municipalities  into  a  class  by  themselves,  basing 
such  classification,  not  upon  any  rule  for  classifying  municipalities 
or  any  circumstance  affecting  them  differently  from  other  munici- 
palities in  the  State,  but  merely  upon  a  different  provision  in  their 
charters  from  those  of  other  municipalities  and  a  preference  of 
the  electors  for  such  provision,  is  unconstitutional. 

4.  Same — act  of  1897,  authorizing  special  charter  cities  to  organize  un- 
der general  law  and  retain  provision  of  charter,  is  unconstittUional.  The 
act  of  1897,  (Laws  of  1897,  p.  99,)  which  authorizes  municipalities 
existing  under  special  charters  containing  a  special  prohibitory 
license  clauste  to  re-organize  under  the  general  law  for  the  incor- 
poration of  cities,  towns  and  villages  and  still  retain  such  special 
prohibitory  clause,  is  unconstitutional. 

Original  petition  for  mandamus. 

B.  H.  McCann,  Thomas  F.  Tipton,  and  Thomas  W. 
Tipton,  for  relators: 

A  statute  is  not  local  or  special  merely  because  it 

■*"*^  applies  to  conditions  which  exist  in  only  one  place.     It 

is  enough  that  it  applies  to  those  conditions  in  whatever 


Digiti 


zed  by  Google 


Bee.  '97.]  The  People  v.  Board  of  Trustees.    469 

place  they  may  arise.  Park  Comrs,  v.  McMullen,  134  111. 
170;  Trausch  v.  Cook  County,  147  id.  534. 

Whenever  an  act  of  the  leg^islature  can  be  construed 
and  applied  so  as  to  avoid  a  conflict  with  the  constitu- 
tion and  give  it  the  force  of  law,  such  construction  will 
be  given.     Gaines  v.  Williams,  146  111.  454. 

Every  presumption  is  in  favor  of  the  validity  of  a 
statute,  and  every  reasonable  doubt  will  be  resolved  to 
sustain  it.  People  v.  Nelson,  133  111.  565;  Wunderle  v.  Wun- 
derle,  144  id.  40;  Gaines  v.  Williams,  146  id.  450;  Railroad  Co. 
v.  Sniith,  62  id.  268;  Timm  v.  Harrison,  109  id.  593;  People  v. 
Hazelwood,  116  id.  319;  McGurn  y.  Board  of  Education,  133 
id.  122;  Field  v.  People,  2  Scam.  79;  Lane  v.  Dorman,  3  id.  239; 
People  V.  Marshall,  1  Gilm.  672;  People  v.  Reynolds,  5  id.  1. 

The  party  who  wishes  to  pronounce  a  law  unconstitu- 
tional takes  upon  himself  the  burden  of  proving,  beyond 
a  reasonable  doubt,  that  it  is  so.  Gaines  v.  Williams,  146 
111.  450. 

A  law  may  be  general  and  yet  be  operative  in  a  single 
place  where  the  conditions  necessary  to  its  operation 
exist.  People  v.  Hoffman,  116  III.  587;  People  v.  Crec/ier,  138 
id.  405;  Trausch  v.  Cook  County,  147  id.  536;  Park  Comrs,  v. 
McMullen,  134  id.  170. 

Robert  L.  Fleming,  (J.  H.  Rowell,  of  counsel,)  for 
defendants. 

Mr.  Justice  Cartwrioht  delivered  the  opinion  of  the 
court: 

The  town  of  Normal  was  incorporated  by  an  act  of 
the  legislature  approved  February  25, 1867.  The  relators, 
on  August  18, 1897,  presented  to  the  defendants,  the  presi- 
dent and  board  of  trustees  of  said  town,  a  petition,  signed 
by  one  hundred  and  three  residents  and  legal  voters  of 
the  town,  asking  for  a  submission  to  the  electors,  at  a 
special  election,  of  the  question  whether  the  town  should 
become  incorporated  under  the  general  act  for  the  incor- 
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poration  of  cities  and  villages,  in  force  July  1,  1872,  re- 
taining its  prohibitory  license  clause,  as  provided  by  an 
act  of  the  legislature  in  force  July  1,  1897.  The  defend- 
ants refused  to  call  the  election,  and  relators  filed  the 
petition  in  this  case  to  compel  them  to  do  so.  The  cause 
has  been  submitted  on  a  stipulation  of  the  defendants 
that  the  statements  of  fact  in  the  petition  are  true. 

The  act  under  which  relators  claim  the  right  to  have 
the  election  called  is  as  follows: 

"An  act  providing  that  cities,  villages  and  incorpo- 
rated towns  now  under  special  charters  having  a  special 
prohibitory  license  clause  therein,  may  re-organize  under 
the  general  law  and  retain  such  prohibitory  license  clause 
by  making  the  same  a  public  act  by  a  majority  vote  at  the 
election  for  such  re -organization. 

"Section  1.  Be  it  eiiacted  by  the  People  of  the  State  of  Illi- 
noi.9,  represented  in  the  General  Assembly:  That  any  city, 
village  or  incorporated  town  in  this  State  now  existing 
under  or  b}'^  virtue  of  any  special  charter  having  a  special 
prohibitory  license  clause  therein,  desiring  to  re-organize 
under  the  general  law,  being  *An  act  to  provide  for  the 
incorporation  of  cities  and  villages,'  approved  April  10, 
1872,  in  force  July  1,  1872,  in  such  cases  made  and  pro- 
vided, and  not  wishing  to  relinquish  such  prohibitory 
license  clause,  may  do  so  by  making  the  same  a  public 
act  by  a  majority  vote  at  the  election  for  such  re-organi- 
zation. 

"Sec.  2.  The  ballots  to  be  used  at  such  election  shall 
be  in  the  following  form:  *For  city  organization  under 
general  law  by  retainin*i:  prohibitory  clause,*  or  *  Against 
city  organization  under  general  law' by  retaining  prohibi- 
tory clause. '  The  judges  of  such  election  shall  make  re- 
turns and  cause  the  result  of  such  election  to  be  entered 
upon  the  records  of  such  city.  If  a  majority  of  the  votes 
cast  at  such  election  shall  be  for  city  organization  under 
general  law  by  retaining  prohibitory  clause,  such  city 
shall  thenceforth  be  deemed  to  be  organized  under  the 
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general  law  and  such  prohibitory  clause  shall  thereby  be 
declared  a  public  act,  and  shall  have  the  same  force  and 
effect  as  if  made  a  part  of  said  general  law;  and  all  acts 
or  parts  of  acts  in  the  general  law  in  conflict  with  the 
same  shall  be  of  no  force  and  effect." 

Many  puzzling*  questions  at  once  present  themselves 
as  to  what  the  legislature  could  have  meant  by  the  pro- 
visions of  this  act.  Among  these  questions  is  the  mean- 
ing of  the  phrase  "a  special  prohibitory  license  clause." 
There  is  no  allusion  to  the  liquor  traffic,  and  if  a  special 
prohibition  against  granting  licenses  was  meant,  the  lan- 
guage refers  equally  to  all  the  other  things  and  occu- 
pations which  any  city,  town  or  village  may  have  been 
authorized  to  license  or  prohibit.  Counsel  for  relators 
say  that  the  provision  relates  to  a  prohibition  against  is- 
suing licenses  for  the  particular  business  of  selling  liquor. 
If  their  interpretation  is  accejjted  there  is  a  serious  ques- 
tion whether  the  town  of  Normal  comes  within  the  pro- 
vision. Its  charter  provides  that  the  town  council  shall 
not  grant  licenses,  generally,  for  the  sale  of  liquor,  but 
may  grant  such  licenses  to  two  discreet  persons  to  sell 
liquors  for  specified  purposes.  The  granting  of  licenses 
for  the  sale  of  liquor  is  not  prohibited  absolutely,  but  the 
power  is  metely  limited  and  regulated.  Counsel  on  both 
sides,  however,  desire  a  decision  upon  the  constitution- 
ality of  the  stct,  on  the  assumption  that  it  applies  to  the 
town  of  Normal  and  that  it  is  sufficiently  definite  in  its 
meaning  and  i)rovisions  to  be  enforced,  and  as  such  a  de- 
cision will  dispose  of  the  case  we  comply  with  the  request. 

Section  22  of  article  3  of  the  constitution  provides  that 
the  General  Assembly  shall  not  pass  local  or  special  laws 
incorporating  cities,  towns  or  villages,  or  changing  or 
amending  the  charter  of  any  town,  city  or  village.  In  the 
case  of  People  v.  Cooper^  83  111.  585,  it  was  said  concerning 
this  provision  (p.  590):  "It  was  designed  that  no  city, 
town  or  village  should  thereafter  become  incorporated, 
or  have  its  charter  changed  or  amended,  except  by  vir- 
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tue  of  a  g-eneral  law.  *  *  *  It  follows  that  all  cities, 
all  towns  or  all  villages  becoming"  incorporated,  and 
all  cities,  all  towns  or  all  villages  having  their  charters 
changed  or  amended,  must,  to  the  extent  of  such  change 
or  amendment,  be  brought  under  the  same  law.  It  is  not 
admissible,  either  by  the  letter  or  the  spirit  of  the  con- 
stitution, that  dissimilarity  in  character  of  organization 
or  powers,  in  municipalities  of  the  same  class  or  grade, 
shall  be  created  or  perpetuated  by  enactments  of  the  Gen- 
eral Assembly."  Again,  in  Devine  v.  Commissioners  of  Cook 
County,  84  111.  590,  in  speaking  of  a  claim  that  a  statute 
general  in  its  terms  but  applicable  to  only  one  county  was 
a  general  law,  the  court  said  (p.  593):  "That  construction, 
if  once  adopted,  might  with  equal  propriety  be  extended 
so  as  to  warrant  a  classification  of  other  municipalities, 
as  cities,  towns  and  villages,  and  the  evils  of  class  or  spe- 
cial legislation  that  existed  under  the  former  constitution 
would  be  revived,  only  in  a  modified  degree." 

Prior  to  the  adoption  of  this  constitution  the  cities, 
towns  and  villages  of  the  State  were  incorporated  under 
special  charters  granted  by  the  legislature.  Most  of  them 
have  been  brought  under  the  general  law  of  1872,  but  a 
few  still  retain  their  special  charters,  and  among  the  lat- 
ter those  whose  charters  contain  any  provision  that  could 
be  construed  as  coming  within  the  provisions  of  this  act 
are  still  less  in  number.  The  act  attempts  to  put  those 
corporations  having  such  a  provision  in  a  class  by  them- 
selves, not  based  upon  any  rule  for  classifying  municipali- 
ties, or  any  circumstance  affecting  them  differently  from 
other  cities,  villages  or  towns  in  the  State,  but  based 
merely  upon  an  existing  difference  in  their  charters  from 
those  of  other  cities,  villages  and  towns,  and  a  preference 
of  the  electors  for  such  different  charter  with  different 
powers  from  those  given  to  other  like  corporations. 
There  is  no  other  test  proposed  by  the  law  except  "not 
wishing  to  relinquish  such  prohibitory  license  clause," 
and  a  vote  expressing  such  wish.     Upon  the  will  of  the 
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electors  upon  that  question  being  expressed  at  an  elec- 
tion, the  act  provides  that  whatever  provision  may  be 
contained  in  the  special  charter  shall  thereby  be  declared 
and  made  a  public  enactment  of  the  General  Assembl}^ 
and  that  all  acts  or  parts  of  acts  in  the  general  law  in 
conflict  with  the  same  shall  be  of  no  force  or  effect.  It  is 
intended  by  the  act  that  such  municipality  shall  then  be 
organized  with  a  charter  different  from  others  of  the  same 
grade.  The  provisions  of  special  charters  are  as  diverse 
as  the  opinions  and  wishes  of  those  who  procured  them, 
and  this  act  does  not  even  require  or  contemplate  uni- 
formity amoAg  the  cities,  towns  or  villages  which  are  at- 
tempted to  be  specially  legislated  for,  but  the  provisions 
of  the  special  charters,  however  different  they  may  be, 
are  to  become  parts  of  the  new  charters  attempted  to  be. 
created.  If  the  legislature  may  do  that  as  to  the  subject 
of  licenses  or  the  sale  of  liquor,  there  is  no  provision  of 
any  special  charter  which  it  may  not  authorize  to  be  re- 
tained under  the  general  law,  and  thus  perpetuate  the 
dissimilarity  in  character  of  organization  and  powers  in 
municipalities  of  the  same  class  or  grade,  which  this  court 
has  said  could  not  be  done. 

We  regard  the  act  as  unconstitutional,  and  no  case 
that  has  been  referred  to  by  counsel  for  relators  conflicts 
with  this  view.  It  is  within  the  power  of  the  legislature 
to  enact  laws  uniform  in  their  operation  upon  all  those 
who  come  within  the  relations  and  circumstances  for 
which  they  provide,  but  this  act  is  not  of  that  character. 
The  prohibition  of  the  constitution  does  not  apply  to  the 
adoption  of  ordina,nces  by  cities,  villages  or  towns,  but  it 
prohibits  the  General  Assembly  from  passing  special  laws 
of  this  kind. 

The  writ  of  mandamus  will  be  denied. 

Mandamus  denied. 
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The  People  of  the  State  of  Illinois. 

Opinion  filed  December  f  ^,  1897—Behearing  denied  February  iP,  1898, 

1 .  Pleading — whenjudgment  in  action  of  debt  may  exceed  ad  damnum. 
In  an  action  of  debt  to  recover  a  statutory  penalty  the  damages 
may  be  laid  in  the  declaration  as  nominal  and  a  judgment  be  en- 
tered for  substantial  damages. 

2.  Appeals  and  errors— appeal  lies  to  Supreme  Court  where  the 
validity  of  a  statute  is  involved.  Under  section  8  of  the  act  on  courts, 
as  amended  in  1887,  (Laws  of  1887,  p.  156,)  appeals  in  cases  involv- 
ing the  validity  of  a  statute  lie  directly  to  the  Supreme  Court. 

3.  Same— decision  of  Appellate  Court  reviewed  only  as  to  errors  prop- 
erly assigned.  The  Supreme  Court  can  review  the  decision  of  the 
Appellate  Court  only  as  to  errors  there  properly  assigned  and  in- 
sisted upon  and  upon  which  such  court  had  jurisdiction  to  pass. 

4.  Same— appca/i7i(7  to  Appellate  Court  waives  right  to  assign  errors 
cognizable  only  by  iSupre7ne  Court,  Appealing  to  the  Appellate  Court 
and  submitting  the  case  for  its  determination  upon  assigned  errors 
which  it  may  properly  consider,  is  a  waiver  or  abandonment  of  any 
assignment  of  error  which  can  be  reviewed  only  by  the  Supreme 
Court  on  direct  appeal. 

5.  Practice— poinds  relied  upon  for  reversal  cannot  be  first  raised  in 
reply  biief.  Points  relied  upon  for  reversal  must  be  raised  in  the 
appellant's  original  brief  and  argument,  to  enable  opposing  counsel 
to  be  heard  thereon,  and  cannot  be  considered  when  raised  for  the 
first  time  in  the  reply  brief. 

Indiana  Millers^  Fire  Ins,  Co.  v.  People^  65  111.  App.  355,  aflQrmed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Jackson  county;  the  Hon.  Joseph  P.  Rob  arts. 
Judge,  presiding. 

Myron  H.  Beach,  for  appellants. 

M.  T.  Moloney,  Attorney  General,  John  M.  Herbert, 
State's  Attorney,  (R.  J.  Stephens,  and  Hill  &  Martin, 
of  counsel,)  for  the  People. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  an  action  of  debt,  begun  in  the  circuit  court  of 
Jackson  county,  in  the  name  of  the  People  of  the  State 
of  Illinois,  against  the  appellant  company  and  Edward 
Dinsley,  to  recover  the  penalty  prescribed  by  section  4 
of  the  act  in  force  July  1,  1879,  against  foreign  insurance 
companies  for  transacting  business  in  this  State  in  viola- 
tion of  the  requirements  of  section  1  of  that  statute.  The 
declaration  upon  which  the  trial  was  had  was  of  two 
counts,  each  charging  a  distinct  offense.  It  was  stated 
in  the  abstract  that  the  defendants  filed  pleas  to  the  mer- 
its, but  what  those  pleas  were  does  not  appear.  Issues 
were  joined,  and  a  trial  by  jury  resulted  in  a  verdict  and 
judgment  for  plaintiff  against  each  of  the  defendants  for 
$1000.  The  defendants  moved  for  a  new  trial  and  in. 
arrest  of  judgment,  and  both  of  these  motions  being  over- 
ruled and  judgment  entered  upon  the  verdict  they  ap- 
pealed to  the  Appellate  Court  for  the  Fourth  District, 
and  there  assigned  numerous  errors  questioning  the  reg- 
ularity of  the  proceedings  in  the  trial  court.  The  Appel- 
late Court  held  that  the  judgment  against  each  of  the 
defendants  was  erroneous,  but  corrected  the  error  by 
entering  judgment  in  that  court  against  the  defendants 
jointly  for  $1000  and  overruled  the  other  errors  assigned. 
From  that  judgment  this  appeal  is  prosecuted. 

In  the  original  brief  and  argument  of  appellants  but 
two  grounds  of  reversal  are  urged.  Each  count  of  the 
declaration  concludes  "to  the  damage  of  the  plaintiff  of 
one  cent."  It  is  insisted  that,  inasmuch  as  the  judgment 
largely  exceeds  that  nominal  sum,  the  circuit  court  erred 
in  overruling  the  defendants'  motion  in  arrest  of  judg- 
ment, and  that  the  Appellate  Court  erroneously  entered 
judgment  for  §1000  against  them  in  that  court.  Many 
cases  are  cited  which  are  supposed  to  sustain  the  posi- 
tion that,  regardless  of  tlie  cause  of  action,  the  judgment 
in  debt  can  in  no  case  exceed  the  ad  damnum;  but  the  cases 
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are  not  in  point.  This  is  an  action  on  a  statute,  to  re- 
cover a  penalty,  and  as  said  by  the  Appellate  Court,  in 
such  cases  the  damag^es  inserted  in  the  declaration  need 
only  be  nominal.  There  was  no  merit  in  the  motion  in 
arrest  of  judg-ment. 

The  second  point  made  is,  that  the  statute  under  which 
the  action  was  brought  is  invalid,  being  in  violation  of  the 
constitution  of  the  State.  We  do  not  regard  that  ques- 
tion as  properly  before  us.  Whether  the  pleas  questioned 
the  validity  of  the  statute  or  not,  as  above  indicated,  does 
not  appear.  It  is  said,  however,  in  the  argument,  that 
the  question  was  raised  upon  the  trial  by  the  refusal  of 
an  instruction  asked  by  the  defendants.  It  is  immaterial, 
in  our  view  of  the  case,  whether  the  validity  of  the  stat- 
ute was  properly  in  issue  before  the  trial  court  and  jury 
or  not.  Our  statute  expressly  provides  that  cases  involv- 
ing the  validity  of  a  statute  shall  be  taken  directly  to  the 
Supreme  Court.  (3  Starr  &  Curtis'  Stat. — 2d  ed. — chap. 
110,  sec.  88,  p.  3114.)  In  this  case,  as  we  have  already 
stated,  the  defendants  elected  to  prosecute  their  appeal 
to  the  Appellate  Court  and  there  assign  errors  upon  the 
record  as  to  the  regularity  of  the  proceeding  below,  which 
was  decided  adversely  to  them  in  that  court,  and  they 
now  bring  the  record  to  this  court  from  the  Appellate 
Court  and  attempt  to  urge  the  unconstitutionality  of  the 
statute  on  which  the  action  is  based.  Thrs,  we  entertain 
no  doubt,  they  cannot  do.  The  appeal  to  the  Appellate 
Court  waived  any  question  which  could  be  brought  to 
this  court  for  review.  By  direct  appeal  they  voluntarily 
went  to  the  Appellate  Court  and  there  assigned  errors 
over  which  that  court  had  jurisdiction  and  could  prop- 
erly pass.  They  did  not,  nor  could  they,  assign  for  error 
there  the  ruling  of  the  trial  court  as  to  the  validity  of 
the  statute,  because  the  Appellate  Court  had  no  power 
whatever  to  pass  upon  that  question.  Clearly,  this  court 
can  review  the  decision  of  the  Appellate  Court  only  upon 
errors  there  properly  assigned  and  insisted  upon  over 
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which  it  had  jurisdiction  to  pass.  Sujipose  we  should 
find  (as  we  must,  so  far  as  the  questions  are  raised  here,) 
that  the  Appellate  Court  decided  correctly  on  all  the  er- 
rors assigned  ujion  which  it  had  jurisdiction,  but  should 
conclude  that  the  statute  is  invalid;  certainly  we  could 
not  say  that  the  Appellate  Court  erred.  In  that  case 
we  would  be  compelled  to  hold  that  it  neither  could  nor 
did  decide  upon  the  questions  upon  which  we  based  our 
decision. 

If  the  validity  of  the  statute  was  involved  in  the  trial 
court,  and  the  defendants  desired  to  insist  upon  its  inva- 
lidity, their  remedy  by  appeal  was  clearly  pointed  out 
by  the  statute, — that  is,  a  direct  appeal  to  this  court; 
and  by  choosing  to  go  to  the  Appellate  Court  and  there 
submitting  their  case  for  review  they  abandoned  the  con- 
tention that  the  law  was  unconstitutional.  They  were 
not  entitled,  by  indirection  through  the  Appellate  Court, 
to  bring  that  issue  before  us,  thus  availing  themselves  of 
an  appeal  first  to  that  court  and  then  to  this.  To  hold 
otherwise  would  be  to  abrogate  a  plain  and  well  under- 
stood provision  of  the  statute,  by  which  alone  the  right 
to  an  appeal  exists. 

In  the  reply  brief  counsel  say  that  if  this  court  is  of 
the  opinion  that  the  validity  of  the  act  is  not  properly 
before  it,  we  still  have  jurisdiction  of  the  case  upon  the 
question  presented  by  the  judgment,  which  exceeds  the 
amount  of  damages  laid  in  the  ad  damnum  of  the  declara- 
tion, (which  we  have  already  disposed  of,)  and  also  upon 
the  construction  placed  upon  the  statute  by  the  trial 
court  in  plaintiff's  third  instruction  and  by  the  Appellate 
Court  in  its  opinion  and  judgment.  The  practice  of  pre- 
senting cases  in  this  manner  cannot  be  tolerated.  Points 
relied  upon  for  reversal  must  be  made  in  the  original  ar- 
gument of  appellants  or  plaintiffs  in  error,  thus  giving 
opposing  counsel  an  opportunity  to  be  heard  upon  them, 
and  cannot  be  raised  for  the  first  time  in  an  appellate 
court  by  a  mere  rei)ly  brief  and  argument.     This  is  so 
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manifest  that  no  argument  is  needed  in  support  of  the 
proposition,  and  if  it  were  otherwise,  nothing  is  here 
shown  against  the  instruction  mentioned. 

The  judgment  of  the  Appellate  Court  is  aflfirmed. 

Judgment  affirmed. 
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The  West  Chicago  Street  Railroad  Company 

V, 

Marian  Carr. 

Opinion  filed  December  SS,  1897, 

1 .  Neqlig  ENCE--?c/ia<  sufficient  to  go  to  jury  on  question  ofdefendanVs 
negligence.  In  an  action  for  injuries  received  by  a  passenger  from 
a  collision  between  a  street  car  and  a  wagon,  evidence  that  a  by- 
stander saw  the  danger  and  called  to  the  driver  of  the  car  to  stop, 
together  with  testimony  showing  the  position  of  the  tracks,  the  car 
and  the  wagon  at  and  immediately  before  the  collision,  issuflScient 
to  go  to  the  jury  upon  the  question  of  negligence. 

2.  Evidence— art  J071 /or  negligence— extent  to  which  plaintiffs  dedara- 
tions  concerning  injury  are  adynissible.  Declarations  of  pain  and  suf- 
fering are  competent  only  when  made  as  part  of  the  res  gestCBf  or 
to  a  physician  during  treatment,  or  upon  an  examination  prior 
thereto  to  ascertain  the  nature  and  extent  of  the  injury  and  with- 
out reference  to  a  contemplated  action  for  damages,  unless  the 
examination  be  made  at  the  instance  of  the  defendant,  with  a 
view  to  the  trial. 

3.  Same — when  answer  of  physician  to  question  concerning  plainiiF^ 
pain  is  fiearsay  evidence.  Where  a  physician,  who  had  examined  the 
plaintiff  in  a  personal  Injury  case  shortly  before  the  trial,  is  asked 
whether  the  plaintiff  then  suffered  pain,  his  answer,  "She  tells  me 
she  suffers  pain,"  should,  on  motion,  be  stricken  out  as  hearsay. 

4.  Samk— physician  may  testify  as  to  his  charges  for  treatment^  though 
plaintiff  is  a  married  tooman.  The  fact  that  the  plaintiff  in  a  per- 
sonal injury  case  is  a  married  woman  residing  with  her  husband 
does  not  render  incompetent  the  testimony  of  her  attending  physi- 
cian as  to  his  charges  for  treating  the  injury,  as  under  our  statute 
she  might  be  liable  for  such  charges  as  well  as  her  husband. 

5.  Appeals  and  errors — when  failure  to  strike  out  improper  answer 
will  not  work  reversal.  Failure  to  strike  out  an  improper  answer  of 
a  witness  will  not  work  reversal,  where,  from  the  uncontradicted 
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evidence  properly  in  the  record,  it  appears  that  no  different  con- 
clusion would  have  been  reached  by  the  jury  had  the  objectionable 
answer  been  excluded. 

6.  Same — improper  answer^  afterward  excludecL,  mil  not  work  reversal. 
An  improper  statement  of  a  witness  in  answer  to  a  proper  ques- 
tion, which  is  afterward  stricken  out  on  motion,  ^ill  not  work  re- 
versal on  the  ground  that,  though  excluded,  it  had  a  prejudicial 
effect  upon  the  minds  of  the  jury. 

7.  Damages— 2o«8  of  time  and  expense  of  medical  attendance — when 
elemeiUs  of  damage.  The  mere  fact  that  the  plaintiff  in  a  personal 
injury  case  is  a  mcirried  woman  residing  with  her  husband  does  not 
exclude  from  the  consideration  of  the  jury,  as  elements  of  damage, 
her  loss  of  time  and  expenses  for  medical  attendance  during  the 
continuance  of  the  injury. 

West  Chicago  Street  Railroad  Co.  v.  Cair,  67  111.  App.  530,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding". 

Egbert  Jamieson,  and  John  A.  Rose,  for  appellant. 

Cratty  Bros.,  Jarvis  &  Cleveland,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  an  action  by  Marian  Carr  to  recover  damages 
for  personal  injuries  alleged  to  have  been  received  through 
the  negligence  of  the  defendant,  the  West  Chicago  Street 
Railroad  Company,  while  she  was  a  passenger  on  one  of 
its  cars.  The  injury  is  alleged  to  have  been  occasioned 
by  the  driver  negligently  permitting  the  car  to  come  in 
collision  with  a  wagon.  Whether  the  injury  resulted  from 
the  negligence  of  the  driver,  as  charged  in  the  declara- 
tion, was  the  principal  issue  of  fact  in  controversy  before 
the  jury.  Upon  the  trial  plaintiff  recovered  a  verdict  for 
$5700,  and  entered  a  remittitur  for  $1700  of  the  amount. 
Judgment  was  entered  for  the  balance,  $4000,  and  costs. 
The  defendant  appealed  to  the  Appellate  Court  for  the 
First  District,  where  the  judgment  below  was  affirmed. 
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Three  grounds  of  reversal  are  here  urged:  First,  the 
trial  court  erred  in  refusing  to  instruct  the  jury  to  find 
for  defendant;  second,  in  admitting  improper  evidence; 
and  third,  in  giving  a  certain  instruction  to  the  jury. 

The  first  ground  of  reversal  is  based  upon  the  j)osition 
that  there  is  no  evidence  in  the  record  tending  to  estab- 
lish negligence  upon  the  part  of  the  street  car  driver  at 
the  time  of  the  injury.  It  was  shown  by  the  evidence 
that  a  bystander  saw  the  danger  of  the  collision  and  at- 
tempted to  warn  the  driver  by  calling  out  to  him.  The 
testimony  also  showed  the  position  of  the  tracks,  the  car 
and  the  wagon  at  and  immediately  before  the  collision. 
It  is  a  fair  and  reasonable  inference  from  this  testimony 
that  if  the  driver  had  exercised  proper  care  he  might 
have  foreseen  the  danger,  as  did  the  bystander,  and  have 
avoided  the  accident  by  stopping  his  car.  It  cannot  be 
said  that  the  evidence,  with  all  its  reasonable  inferences 
and  intendments,  wholly  failed  to  prove  the  negligence 
charged,  and  the  peremptory  instruction  to  find  for  the 
defendant  was  therefore  properly  refused. 

It  is  insisted  the  court  erred  in  admitting  testimony, 
first,  by  allowing  the  plaintiff  to  testify,  in  answer  to  a 
question,  as  to  the  condition  of  her  health  before  the  ac- 
cident and  afterward,  the  ground  of  the  objection  as  stated 
being,  that  no  facts  were  proved  upon  which  to  base  her 
opinion.  The  question  did  not  call  for  an  opinion,  nor 
did  she  give  any  opinion,  on  the  subject  of  her  health. 
She  was  asked  to  state  the  facts  in  that  regard,  which 
she  did.     There  was  nothing  improper  in  the  testimony. 

A  physician  was  asked  to  state  the  result  of  an  exam- 
ination made  by  him  soon  after  the  injury,  and  answered, 
among  other  things,  that  she  had  suffered  an  abortion. 
On  the  motion  of  counsel  for  defendant  that  part  of  his 
answer  was  stricken  out,  but  it  is  said  this  did  not  cure 
the  error,  it  being  urged  that  the  testimony  had  its  preju- 
dicial effect  upon  the  minds  of  the  jury  upon  the  answer 
being  made,  and  no  subsequent  exclusion  of  it  could  re- 
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move  the  injury.  Conceding-  the  statement  to  have  been 
improper,  the  position  of  counsel  amounts  to  saying  that 
whenever  a  witness  makes  an  improper  answer  to  a  ques- 
tion the  error  can  only  be  corrected  in  the  trial  court  by 
granting  a  new  trial.  But  such  a  contention  can  scarcely 
be  seriously  insisted  upon. 

The  same  physician  testified  that  he  agfain  examined 
the  plaintiff  shortly  prior  to  the  trial,  but  not  with  a  view 
to  testifying  upon  the  trial,  and,  after  describing  her  con- 
dition at  that  time,  her  counsel  asked  him  whether  she 
then  suffered  pain.  An  objection  to  the  question  being 
overruled,  he  answered,  "She  tells  me  she  suffers  pain." 
Counsel  for  the  defendant  thereupon  moved  to  strike  out 
the  answer,  but  the  motion  was  overruled.  The  attempt 
to  justify  this  ruling  is,  that  under  the  rule  admitting 
declarations  by  an  injured  party  to  an  attending  physi- 
cian the  answer  was  original  testimony.  It  is  said  by 
Greenleaf  in  his  work  on  Evidence,  (vol.  1,  sec.  102): 
"Where  the  bodily  or  mental  feelings  of  an  individual  are 
material  to  be  proved,  the  usual  expressions  of  such  feel- 
ings, made  at  the  time  in  question,  are  also  original  evi- 
dence. If  they  were  the  natural  language  of  the  affection, 
whether  of  body  or  mind,  they  furnish  satisfactory  evi- 
dence and  often  the  only  proof  of  its  existence.  *  *  * 
So,  also,  the  representation  by  a  sick  person  of  the  nature, 
symptoms  and  effects  of  the  malady  under  which  he  is 
laboring  at  the  time  are  received  as  original  evidence.  If 
made  to  a  medical  attendant  they  are  of  greater  weight 
as  evidence,  but  if  made  to  any  other  person  they  are  not 
on  that  account  rejected."  The  same  rule  is  laid  down  in 
1  Phillips  on  Evidence,  (Edw.  ed.)  182. 

As  will  be  seen  from  a  note  to  the  text  in  Greenleaf 
(5th  ed.)  there  is  much  confusion,  if  not  an  irreconcilable 
conflict,  in  the  decisions  of  the  courts  construing  and  ap- 
plying the  rule  stated.  In  the  State  of  New  York  there 
has  been  a  radical  change  in  the  rulings  of  the  Court  of 
Appeals  on  the  subject,  resulting  from  an  enactment  by 
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the  legislature  removing*  the  disability  of  a  party  litigant 
to  testify  in  his  own  behalf,  the  reasoning  being  that  the 
necessity  which  formerly  existed  for  the  admission  of 
declarations  of  pain  and  suffering  no  longer  exists  to  the 
saipe  extent  as  before  the  passage  of  that  act,  and  it  is 
there  now  held  that  evidence  of  screaming,  groaning,  etc. , 
being  the  natural  language  of  pain,  is  admissible,  but  that 
simple  declarations  of  the  injured  party,  not  to  a  physi- 
cian for  the  purpose  of  being  attended  professionally,  but 
simply  making  the  statements  that  he  or  she  is  then  suf- 
fering pain,  are  not  competent;  and  it  is  held  that  this 
ruling  can  work  no  hardship  in  case  of  the  death  of  the 
injured  party,  for  the  reason  that  in  such  case  suffering 
is  not  an  element  of  damages.  This  ruling  is  criticised 
by  the  Supreme  Court  of  the  State  of  Indiana  in  that  it 
makes  a  departure  from  the  original  rule  upon  the  ground 
that  the  law  of  evidence  has  been  changed  in  that  State 
as  to  the  competency  of  the  party  to  testify  in  his  own 
behalf,  the  Indiana  court  holding  that  a  rule  of  evidence, 
under  the  common  law,  could  not  properly  be  changed 
for  that  reason.  Decisions  are  to  be  found  in  many  other 
States  following,  with  more  or  less  strictness,  the  respec- 
tive views  of  these  courts.  There  is  uniformity,  however, 
in  the  decisions  upon  several  of  the  questions  which  enter 
into  the  proper  construction  and  application  of  the  rule. 
All  agree  that  the  declarations,  to  be  admissible,  must  be 
confined  to  the  statement  or  complaint  or  exclamation  of 
present  existing  pain  and  suffering,  and  not  to  the  past, 
nor  to  the  manner  and  circumstances  of  receiving  the 
injury;  also  that,  under  well  recognized  general  rules  of 
evidence,  declarations  so  immediately  connected  with  the 
infliction  of  the  injury  as  to  become  part  of  the  res  gestce 
are  competent,  and  may  be  proved  by  any  competent  wit- 
ness who  may  have  heard  them;  also,  that  statements 
of  the  location  of  an  injury  and  existing  pain,  made  to  a 
physician  during  treatment  or  upon  an  examination,  and 
for  the  purpose  of  ascertaining  the  extent  and  nature  of 
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the  injury,  if  made  without  reference  to  future  litigation, 
may  be  properly  stated  by  the  physician  in  giving-  his 
opinion  of  the  nature,  character  and  extent  of  the  injury. 
And  some  cases  hold  that,  whether  the  examination  is 
made  with  a  view  to  testifying  upon  a  trial  or  not,  such 
statements  are  competent,  the  jury  being  left  to  consider 
that  fact  in  giving  proper  weight  to  the  testimony;  and 
still  other  cases  seem  to  hold  that  like  declarations  are 
competent  they  being  made  to  others  than  physicians, 
and  not  being  so  connected  with  the  injury  as  to  be  part 
of  the  re«  gesUe. 

We  think,  however,  the  correct  rule  to  be  deduced 
from  that  laid  down  by  Greenleaf ,  and  most  conducive  to 
justice,  is,  that  such  declarations,  being  in  favor  of  the 
party  making  them,  are  only  competent  when  made  as 
part  of  the  res  gcntce,  or  to  a  physician  during  treatment, 
or  upon  an  examination  prior  to  and  without  reference 
to  the  bringing  of  an  action  to  recover  damages  for  the 
injury  complained  of,  unless  the  examination  should  be 
made  at  the  instance  of  the  defendant,  with  a  view  to 
the  trial.  This  view  is  in  harmony  with  what  we  said  in 
Illinois  Central  Railivay  Co.  v.  Sutton,  42  111.  438,  as  follows 
(p.  441):  "A  physician,  when  asked  to  give  his  opinion  as 
to  the  cause  of  a  patient's  condition  at  a  particular  time, 
must  necessarily,  in  forming  his  opinion,  be  to  some  ex- 
tent guided  by  what  the  sick  person  may  have  told  him 
in  detailing  his  pains  and  suffering.  This  is  unavoidable, 
and  not  only  the  opinion  of  the  expert,  founded  in  part 
upon  such  data,  is  receivable  in  evidence,  but  he  may 
state  what  his  patient  said  in  describing  his  bodily  con- 
dition, if  said  under  circumstances  which  free  it  from  all 
suspicion  of  being  spoken  with  reference  to  future  litiga- 
tion, and  give  it  the  character  of  res  gestce"  See,  also, 
Collins  V.  Waters,  54  111.  485. 

Exclamations  of  pain  so  immediately  connected  with 
the  injury  as  to  come  within  the  rule  making  them  part 
of  the  transaction  are  competent,  because  they  are  the 
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natural  expres.sions  of  bodily  agony  and  suffering,  and 
are,  in  a  sense,  evidence  of  acts,  expressed  in  words.  It 
is  not  so  much  what  the  sufferer  says,  as  the  fact  of  giv- 
ing audible  expression  to  suffering.  A  groan,  a  sigh,  a 
scream,  or  other  involuntary  audible  exhibition  of  pain, 
conveys  to  the  mind  the  same  impression  as  contortion  of 
the  features,  writhing,  struggling  or  other  jihysical  mani- 
festations of  agony.  Therefore  any  competent  witness 
to  such  exclamations  or  exhibitions  of  pain  and  suffering 
may  certainly  be  allowed  to  testify  to  them  without  in- 
jury to  the  opposing  party,  and,  of  course,  as  part  of  the 
res  gestcBy  statements  as  to  the  manner  of  inflicting  the 
injury,  the  location  of  the  injury  and  the  pain  and  suffer- 
ing are  also  proper  to  be  proved  by  any  competent  wit- 
ness. We  think,  however,  that  to  carry  the  rule  so  far 
as  to  permit  either  physicians  or  others  to  testify  to  dec- 
larations made  so  long  after  the  infliction  of  the  injury 
as  to  be  no  part  of  the  res  gestae,  not  during  treatment  or 
attendance  upon  the  injured  party^,  or  not  upon  an  exam- 
ination by  a  physician  for  the  purpose  of  determining 
the  nature,  character  and  extent  of  the  injury,  would  be 
to  afford  an  opportunity  to  a  party  to  manufacture  evi- 
dence in  his  own  behalf,  and  which,  in  at  least  most  in- 
stances, could  not  be  refuted  or  overcome.  The  adoption, 
broadly,  of  the  rule  contended  for  could  only  be  justified 
upon  the  ground  of  necessity,  as  against  all  the  general 
rules  as  to  the  competency  of  testimony,  and  we  think, 
even  in  the  absence  of  the  statute  making  parties  compe- 
tent to  testify,  no  such  necessity  exists.  Nor  do  we  think 
the  rule  laid  down  by  Greenleaf,  properly  construed,  is 
to  be  so  understood.  In  this  case  the  plaintiff  unques- 
tionably had  the  right  to  show,  if  she  could,  that  she 
continued  to  suffer  pain  up  to  and  during  the  time  of  the 
trial.  The  question  put  to  the  physician  was  not,  there- 
fore, objectionable.  But  his  answer,  "She  tells  me  she 
suffers  pain,"  under  no  construction  of  the  rule  was  com- 
petent.    In  the  first  place,  it  was  not  responsive  to  the 
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question,  and  next,  it  was  a  mere  declaration  of  the  plain- 
tiff in  her  own  favor,  confined  to  no  particular  time  and 
without  any  indication  as  to  the  circumstances  under 
which  it  was  made.  Of  course,  so  far  as  shown  by  the 
facts  the  answer  was  no  more  competent  because  made 
by  a  physician  than  it  would  have  been  if  made  by  any 
other  person.  It  w^as  hearsay,  pure  and  simple,  and  we 
are  unable  to  see  upon  what  ground  the  ruling^  of  the 
court  in  refusing  to  withdraw  it  from  the  jury  can  be 
sustained. 

It  is,  however,  insisted,  and,  we  are  inclined  to  think, 
with  reason,  that  notwithstanding^  this  error  the  judg- 
ment below  should  not  be  reversed.  In  the  first  place, 
the  statement,  to  a  jury  of  average  intelligence,  could 
have  but  little,  if  any,  weight,  being  a  mere  declaration, 
"She  tells  me  she  suffers  pain."  The  testimony,  however, 
to  the  effect  that  the  injury  inflicted  upon  the  plaintiff  at 
the  time  was  of  a  serious  nature  is  uncontradicted.  She 
was  fully  corroborated  as  to  the  fact  that  the  collision 
of  the  car  with  the  wagon  crushed  her  between  the  seats, 
and  she  was  taken  out  of  the  car  and  carried  to  a  neigh- 
boring drug  store  in  an  unconscious  condition.  She  tes- 
tified, as  she  was  competent  to  do,  that  she  suffered  pain 
from  that  time  forward.  Her  physician  testified  that 
she  suffered  an  internal  injury,  which,  if  it  existed,  any 
one  could  readily  see  must  have  produced  more  or  less 
pain  and  suffering.  In  this  view  of  the  uncontradicted 
testimony  we  cannot  bring  ourselves  to  the  bjelief  that 
the  improper  answer  of  the  witness  above  mentioned  was 
of  such  a  prejudicial  character  as  that  a  different  result 
would  have  followed  had  it  been  excluded. 

The  attending  physician  was  also  asked:  "Doctor, 
what  is  the  amount  of  your  bill  for  j^our  services  to  Mrs. 
Carr,  as  physician,  since  this  accident?"  The  question 
was  objected  to  as  incompetent  and  irrelevant.  He  an- 
swered that  a  reasonable  charge  would  be  $700.  The 
ground  of  the  objection  to  the  question  seems  to  be,  that 
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inasmuch  as  the  plaintiff  was,  at  the  time  of  the  injury 
and  during  her  treatment,  a  married  woman  residing* 
with  her  husband,  the  latter  alone  was  liable  for  her 
medical  attendance,  and  that  therefore  in  this  suit  the 
question  of  the  value  of  such  service  was  unimportant. 
There  can  be  no  question  that  under  our  statute  removing 
the  disabilities  of  married  women  a  wife  may,  by  contract 
express  or  implied,  become  liable  for  medical  treatment 
for  herself  or  even  for  her  husband,  so  that  the  question 
which  was  asked  did  not  call  for  an  irrelevant  answer. 
It  asked  for  a  fact  which  was  proper  to  be  considered,  in 
connection  with  all  the  other  testimony,  in  determining 
whether  the  wife,  by  her  agreement  or  conduct,  had  made 
herself  liable  for  the  amount  of  the  charges  made  by  the 
physician.  But,  independently  of  this  fact,  section  15  of 
chapter  68  of  our  statute  (2  Starr  &  Curtis'  Stat.  1896, 
p.  2133,)  makes  the  expenses  of  the  family  a  charge  upon 
the  property  of  both  husband  and  wife,  or  either  of  them, 
in  favor  of  creditors  therefor,  and  says  in  relation  thereto 
they  may  be  sued  jointly  or  separately.  It  will  scarcely 
be  denied  that  medical  attendance  upon  the  family  is  a 
family  expense,  within  the  meaning  of  this  statute,  and 
we  think  under  that  section  plaintjff  could  be  held  liable 
and  sued  separately  for  the  reasonably  charges  of  the 
physician.    No  objection  was  made  to  the  answer. 

At  the  instance  of  the  plaintiff  the  court  instructed  the 
jury,  if  it  found  for  her,  in  fixing  the  damages  it  should 
take  into  consideration  all  the  circumstances  concerning 
the  case,  so  far  as  shown  by  the  evidence,  "the  loss  of 
time  by  the  plaintiff,  if  any,  occasioned  by  the  injury,  the 
pain  she  has  suffered,  if  any,  the  money  she  has  expended 
or  become  liable  to  expend,  if  any,  in  endeavoring  to  be 
cured  of  such  injury,  the  business  she  was  engaged  in, 
if  any,  at  the  time  she  was  injured,  and  the  extent  and 
duration  of  the  injury."  The  principal  objection  urged  to 
this  instruction  is  the  same  as  that  made  to  the  question 
put  to  the  physician  as  to  the  amount  of  his  charges  for 
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treatment  of  the  plaintiff,  the  contention  bein^f,  that  it 
was  the  duty  of  her  husband  to  support  her  and  pay  for 
her  treatment,  and  that  her  loss  of  time,  if  any,  would 
only  be  in  failing  to  attend  to  her  household  duties,  for 
which  he  alone  could  sue.  What  we  have  already  said 
will  sufficiently  dispose  of  the  question  as  to  the  physi- 
cian's charges.  There  is  testimony,  not  very  satisfactory, 
it  is  true,  thjat  the  plaintiff  was,  prior  to  her  injury,  en- 
gaged iu  employment  other  than  the  mere  performance 
of  her  household  duties,  such  as  needle- work  on  flags, 
and  taking  in  washing.  Section^  7  of  chapter  68  of  our 
statute  (Starr  &  Curtis,  p.  2124,)  provides:  "A  married 
woman  may  receive,  use  and  possess  her  own  earnings, 
and  sue  for  the  same  in  her  own  name,  free  from  the  in- 
terference of  her  husband  or  his  creditors."  We  do  not 
regard  the  instruction  as  a  model  to  be  followed  in  like 
cases,  but  are  unable  to  see  wherein  it  could  have  misled 
the  jury  to  the  defendant's  prejudice,  especially  so  for 
the  reason  that  the  instructions  given  at  the  instance 
of  the  defendant  were  full  and  explicit  to  the  effect  that 
"every  item  and  element  of  damage  claimed  by  the  plain- 
tiff must  be  shown  by  a  preponderance  of  evidence  in  the 
case,  and  every  item  and  element  of  damage  which,  in 
the  judgment  of  the  jury,  is  not  sustained  by  a  prepon- 
derance of  the  evidence  should  be  disallowed."  Under 
the  plaintiff's  instructions  the  jury  were  only  authorized 
to  allow  damages  for  physician's  bills  or  for  loss  of  time, 
"if  any,"  shown  by  the  evidence,  and  in  this  kind  of  an 
action  it  is  impossible  to  tell  whether  the  jury  allowed 
such  items  or  not,  the  damages  for  the  injury,  pain  and 
suffering  being  left  to  the  discretion  of  the  jury. 

On  the  whole  record  we  are  of  the  opinion  that  the 
judgment  of  the  Appellate  Court  should  be  affirmed. 

Judgment  afflrmed. 
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Louis  Waterloo 


V, 


ji'^o    ,^  The  People  ex  ret.  Anna  Schreiber. 

|f96a  'O^s 

Opinion  filed  December  22,  1897. 

1.  Bastardy— section  18  of  Bastardy  ad  limits  complaimng  witness' 
right  to  compromise.  By  section  18  of  the  Bastardy  act  (Laws  of 
1889,  p.  61,)  the  right  of  a  complaining  witness  to  release  the  re- 
puted father  of  the  child  from  liability  is  limited  to  cases  where 
the  latter  pays  not  less  than  $400,  in  the  absence  of  written  con- 
sent by  the  county  judge  to  settle  for  a  less  amount. 

2.  Samej— reZecwe  of  defendant  by  justice— how  far  State  controls  action. 
No  appeal  is  provided  for  in  the  Bastardy  act  from  a  judgment 
of  a  justice  of  the  peace  discharging  a  defendant,  and,  since  the 
amendment  of  1889,  (Laws  of  1889,  p.  61,)  the  cause  of  action  is,  to 
a  certain  extent,  controlled  by  the  State. 

3.  Same — discharge  of  defendant  by  justice  no  bar  to  further  proceed- 
ings. The  release  by  a  justice  of  the  peace  of  a  defendant  charged 
with  bastardy  is  no  bar  to  another  examination  before  another 
justice  of  the  peace  on  the  same  charge,  nor  to  a  trial  by  the 
proper  court  in  response  to  the  action  of  the  latter  justice  in  put- 
ting the  defendant  under  bonds  to  appear  for  trial. 

Waterloo  v.  PeoplSy  67  111.  App.  320,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  api)eal  from  the  Criminal 
Court  of  Cook  county;  the  Hon.  Abnek  Smith,  Judge, 
presiding". 

J.  H.  Prendenthal,  for  appellant: 

The  proceeding"  in  bastardy  is  a  civil  and  not  a  crim- 
inal proceeding,  and  is  purely  statutory.  State  v.  Braun, 
31  Wis.  600;  liawUns  v.  People,  302  111.  475;  Peak  v.  People,  71 
id.  278;  People  v.  Noxoii,  40  id.  30;  State  v.  EvanSy  19  Ind.  92; 
Galvin  v.  State,  53  id.  51;  Mc Andrews  v.  Madison  County,  67 
Iowa,  54;  Lee  v.  People,  140  111.  536. 

The  g^eneral  statute  authorizing  an  appeal  to  the  cir- 
cuit court  from  the  judgment  of  any  justice  is  applicable 
to  bastardy  proceedings,  and  the  people  may  appeal  in 
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such  cases.  Galvin  v.  State,  56  Ind.  51;  Reed  v.  State,  66  id. 
70;  Work's  Pr.  sec.  1366. 

When  the  defendant  is  discharged  by  a  justice  of  the 
peace  the  plaintiff's  step  is  to  appeal.  State  v.  Braun,  31 
Wis.  600;  Galvin  v.  State,  56  Ind.  51. 

A  statute  is  to  be  construed  as  changing  the  common 
law  no  further  than  its  express  terms  declare.  Cadival- 
lader  v.  Harris,  76  111.^370;  Bank  v.  McOrea,  106  id.  281. 

A  discharge  by  a  justice  of  the  peace  of  a  person  ac- 
cused of  bastardy,  upon  the  ground  that  in  his  opinion 
sufficient  cause  does  not  appear  for  believihg  him  guilty, 
under  section  3  of  the  Bastardy  act  is  a  bar  to  further 
proceedings  against  him,  under  the  same  provisions  of 
the  statute,  as  the  father  of  the  same  child.  State  v.  'Braun, 
31  Wis.  600;  Galvin  v.  State,  56  Ind.  51. 

W.  F.  Struckman,  for  appellee: 

Under  the  law  in  Illinois,  is  the  complaining  witness 
in  a  bastardy  proceeding  limited  to  one  complaint  in  the 
justice  court,  and  can  she  appeal  from  an  adverse  deci- 
sion by  the  justice?  The  proceeding  in  bastardy  is  a  purely 
statutory  proceeding.  It  is  not  a  suit  at  common  law, 
neither  is  it  criminal.     Lee  v.  People,  140  111.  536. 

The  action  is  not  ex  contractu,  nor  does  the  foundation 
of  the  right  of  recovery  bear  any  resemblance  to  a  pen- 
alty. The  object  is  not  to  punish  for  immorality  or  vice, 
or  to  impose  a  penalty  for  an  unlawful  act,  but  to  pro- 
vide a  remedy  for  the  enforcement  of  a  legal  obligation 
to  support  and  maintain  the  bastard  child.  The  proce- 
dure relates  to  the  remedy,  and  not  to  the  cause  of  action. 
Scharf  v.  Peoj)le,  134  111.  240. 

The  money  which  the  reputed  father  is  required  to  pay 
for  the  support,  maintenance  and  education  of  a  bastard 
child  is  in  no  sense  a  debt,  nor  does  the  relation  of  debtor 
and  creditor  exist  between  the  reputed  father  of  a  bas- 
tard child  and  the  People,  who  prosecute  to  compel  him 
to  support  his  illegitimate  child.  Bich  v.  People,  60  111.  513. 
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A  justice,  upon  a  preliminary  examinaiion,  may  bind 
the  defendant  to  the  grand  jury  for  a  criminal  offense,  or 
discharge  him.  In  neither  case  does  an  appeal  lie,  by 
either  prosecution  or  defense,  to  the  circuit,  county  or 
Superior  Court.  Bulson  v.  People,  31  111.  409;  In  re  Mclntyre. 
5  Gilm.  422. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

l^he  relator,  Annie  Schreiber,  made  complaint  against 
appellant,  Louis  Waterloo,  under  the  provisions  of  the 
Bastardy  act,  before  Max  Eberhardt,  a  justice  of  the 
peace  of  Cook  county,  and  upon  the  hearing*  the  justice 
held  sufficient  cause  was  not  shown  to  require  appellant 
to  enter  into  a  bond  to  appear  before  the  Criminal  Court 
of  Cook  county,  and  he  was  discharg-ed.  Subsequently 
the  relator  made  a  similar  complaint  before  Walter  J. 
.Gibbons,  a  justice  of  the  peace  of  Cook  county,  ag"ainst 
appellant,  and  under  this  last  complaint  appellant  was 
required  to  enter  into  bond  for  his  appearance  before  the 
Criminal  Court  of  Cook  county.  The  case  being  called 
for  trial  in  the  Criminal  Court  of  Cook  county  and  the 
evidence  on  the  part  of  the  prosecution  heard,  appellant 
offered  in  evidence  the  transcript  of  the  case  before  Jus- 
tice Max  Eberhardt  and  offered  to  read  the  same,  to  which 
appellee  objected  and  the  objection  was  sustained,  and 
to  which  ruling  appellant  excepted.  The  appellant  was 
found  guilty  under  conflicting  evidence,  and  a  motion  to 
set  aside  the  verdict  and  grant  a  new  trial  being  over- 
ruled, judgment  was  rendered  requiring  the  appellant  to 
pay  the  sum  of  $550  and  costs,  the  amount  of  the  judg- 
ment payable  in  installments,  as  provided  by  the  Bastardy 
act.  To  reverse  that  judgment  an  appeal  was  prosecuted 
to  the  Appellate  Court  for  the  First  District,  where  it 
was  affirmed.  An  appeal  is  prosecuted  from  that  judg- 
ment of  affirmance  to  this  court,  the  Appellate  Court  hav- 
ing granted  a  certificate  of  importance. 
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The  only  (Juestion  presented  by  this  record  is,  whether, 
under  the  statute  in  relation  to  bastardy,  where  complaint 
is  made  before  a  justice  of  the  peace  by  an  unmarried' 
woman  tharging-  the  defendant  with  being  the  father  of 
her  child,  and  such  defendant  is  brought  before  the  justice 
for  examination  as  to  the  truth  of  the  charge  and  upon 
hearing  is  discharged,  such  a  discharge  is  a  bar  to  a  re- 
covery on  a  hearing  in  the  county  court  or  in  the  Criminal 
Court  of  Cook  county,  where  the  same  relator  had  after- 
ward made  an  affidavit  before  another  justice  charging 
the  same  defendant  with  the  same  offense,  and  on  the 
second  charge  and  hearing  the  justice  adjudged  the  de- 
fendant should  be  bound  to  appear  before  the  court. 

The  statute  concerning  bastardy  provides  that  upon 
complaint  being  made  to  a  justice  of  the  peace  by  an 
unmarried  woman,  etc.,  a  warrant  against  the  person 
charged  with  being  the  father  of  the  child  shall  issue, 
and  such  reputed  father  shall  be  brought  before  the  jus- 
tice and  an  examination  as  to  the  truth  of  the  charge 
shall  be  had,  and  if  he  shall  be  of  opinion  that  sufficient 
cause  appears  he  shall  bind  the  person  accused,  in  bond 
with  security,  to  appear  at  the  next  term  of  the  county 
court  to  be  holden  in  such  county  to  answer  such  charge, 
to  which  court  the  warrant  and  bond  shall  be  returned, 
except  that  in  the  county  of  Cook  said  warrant  and  bond 
shall  be  returned  to  the  Criminal  Court  of  Cook  county; 
and  the  court  to  which  such  warrant  and  bond  are  re- 
turned shall  cause  an  issue  to  be  made  whether  the  per- 
son charged  is  the  real  father  of  the  child  or  not,  which 
issue  shall  be  tried  by  a  jury. 

Whilst  it  has  been  held  that  a  proceeding  under  this 
statute  is,  in  effect,  criminal  in  form  but  civil  in  its 
nature,  yet  the  complaining  witness  (the  relator)  of  right 
might  compromise  the  cause  of  action.  Whilst  the  right 
to  compromise  such  cause  of  action  existed  in  the  com- 
plainant, the  procefeding  was  of  a  civil  character  as 
between  the  complainant  and  the   defendant.     By  an 
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amendment  to  the  Bastardy  act,  approved  June  3,  1889, 
and  in  force  July  1,  1889,  (Laws  of  1889,  p.  61,)  it  was  pro- 
vided: "The  mother  of  a  bastard  child,  before  or  after  its 
birth,  may  release  the  reputed  father  of  such  child  from 
all  legal  liability  on  account  of  such  bastard}^  upon  such 
terms  as  may  be  consented  to  in  writing*  by  the  judge  of 
the  county  court  of  the  county  in  which  such  mother  re- 
sides: Provided,  a  release  obtained  from  such  mother  in 
consideration  of  a  payment  to  her  of  a  sum  of  money  less 
than  four  hundred  dollars  (^400),  in  the  absence  of  the 
written  consent  of  the  county  judge,  shall  not  be  a  bar 
to  a  suit  for  bastardy  against  such  father,"  etc.  By  this 
provision  of  the  statute  the  full  right  of  the  prosecuting 
witness  to  compromise  is  prevented,  and  the  character 
of  the  proceeding,  as  being  criminal  in  form  but  civil  in 
nature  to  the  extent  of  authorizing  a  compromise  to  be 
made,  is  changed,  and  the  interest  of  the  State  is  repre- 
sented by  the  requirement  that  no  compromise  or  release 
shall  be  made  by  paying  a  sum  less  than  §400.  This  pre- 
vents the  suit  from  being  absolutely  and  solely  under  the 
control  of  the  relator  or  prosecuting  witness.  The  pro- 
ceeding is  thus  made  more  nearly  criminal  in  form  than 
it  was  before  the  passage  of  this  act. 

No  provision  is  made  in  the  Bastardy  act  for  an  ap- 
peal by  the  prosecuting  witness  from  the  judgment  of  a 
justice  of  the  peace  discharging  a  defendant,  and  how- 
ever the  rule  might  have  been  before  the  passage  of  the 
amendatory  act  of  1889,  since  the  passage  of  that  act  the 
State  controls  the  cause  of  action  to  a  certain  extent. 
The  adjudication  before  the  justice  of  the  laeace  is  not  a 
finding  of  guilty  or  not  guilty,  but  a  finding  as  to  whether 
there  is  probable  cause  to  hold  the  defendant  to  bail  for 
his  appearance  before  a  county  court  or  the  Criminal 
Court  of  Cook  county,  which  courts  alone  can  determine 
the  merits  and  adjudge  the  question  of  the  guilt  or  inno- 
cence of  the  defendant.  In  this  respect,  with  reference 
to  the  question  presented  before  the  justice  of  the  peace, 
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the  proceeding  is  analogous  to  that  of  a  person  charged 
with  a  criminal  offense,  who,  on  being  brought  before  a 
magistrate  for  a  preliminary  examination,  has  been  there 
discharged,  but  who  may  again  be  arrested  and  taken 
before  a  different  magistrate,  and  a  hearing  had  on  the 
same  subject  matter  as  to  whether  he  should  be  held  to 
bail.  The  adjudication  of  one  justice  discharging  a  de- 
fendant on  a  preliminary  examination  in  a  criminal  case 
is  no  bar  to  an  adjudication  of  another  justice  requiring 
him  to  enter  into  bail.  (In  re  Mclntyre,  5  Gilm.  422;  Bulson 
V.  People,  31  111.  409.)  Neither  is  a  discharge  of  a  defend- 
ant in  a  bastardy  proceeding  a  bar  to  another  examina- 
tion or  hearing.  In  this  case,  the  adjudication  of  Max 
Eberhardt  in  discharging  the  defendant  was  not  a  de- 
termination of  his  guilt  or  innocence,  and  the  action  of 
Justice  Gibbons,  on  the  similar  complaint  made  by  the 
prosecuting  witness  before  him,  requiring  the  defendant 
to  enter  into  bail  for  his  appearance  before  the  Criminal 
Court  of  Cook  county,  was  not  an  adjudication  as  to  his 
guilt  or  innocence.  That  can  only  be  determined  by  the 
court  before  whom  the  defendant  was  required  to  appear 
by  the  bond  he  entered  into.  The  hearing  before  Justice 
Max  Eberhardt  was  no  bar  to  a  trial  before  the  Criminal 
Court  of  Cook  county,  where  the  defendant  appeared^in 
response  to  the  bond  required  on  the  examination  before 
Justice  Gibbons. 

There  was  no  error  in  sustaining  the  objection  to  the 
introduction  in  evidence  of  the  transcript  of  the  case  be- 
fore Max  Eberhardt,  justice  of  the  peace,  and  in  refusing 
it  to  be  read  to  the  jury. 

The  judgment  of  the  Appellate  Court  for  the  First  Dis- 
trict is  affirmed.  ^   ,  .    ^        , 

Judgment  affirmed. 
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\so  m\  Jennie  Crone 

V, 

Thomas  W.  Crone. 

Opinion  filed  December  22,  1897— Rehearing  denied  February  S,  1898. 

1.  Appeals  and  y^rrohs— when  ohjectioji  of  variance  is  not  waivedhy 
absence  of  objection  fwm  record. '  An  objection  of  variance  between 
the  complainant's  allegations  and  proof  is  not  waived  by  the  ab- 
sence of  such  objection  from  the  record,  where  the  alleged  vari- 
ance arises  from  proof  made  by  the  defendant  upon  the  hearing. 

2.  Same— ra  nance  in  proof  of  immaterial  allegalion  is  not  ground  for 
reversal.  Variance  in  proof  of  an  immaterial  allegation  of  the  com- 
plainant's bill  is  not  ground  for  reversal. 

Crone  v.  Crone,  70  111.  App.  294,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Elbridge  Hanecy,  Judge, 
presiding. 

Consider  H.  Willett,  for  appellant. 

George  B.  Power,  and  Asa  Quincy  Reynolds,  for 
appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

In  the  summer  of  1896  Walter  S.  Crone,  the  husband 
of  appellant,  Jennie  Crone,  was  in  the  saloon  business  at 
No.  6  Dearborn  street,  Chicago,  and  on  July  6  of  that  year 
sold  out  the  saloon  and  business  for  $6000,  receiving  $1000 
in  cash  and  $5000  in  notes  payable  to  his  order.  He  died 
one  month  after  the  sale,  but  before  his  death  endorsed 
and  delivered  to  appellant  the  promissory  notes,  and  she 
deposited  them  with  Graham  &  Sons  for  collection.  After 
the  death  of  Walter  S.  Crone,  his  father,  the  appellee, 
Thomas  W.  Crone,  filed  the  bill  in  this  case  against  ap- 
pellant and  Graham  &  Sons,  alleging  that  he  was  an  equal 
partner  in  the  saloon  business  with  his  son,  and  seeking 
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to  recover  his  share  of  said  proceeds  and  also  one-half  of 
warehouse  certificates  in  the  possession  of  appellant  call- 
ing for  whisky  in  bond,  of  the  value  of  ^00,  as  partner- 
ship property.  The  Grahams  answered  disclaiming  any 
interest  in  the  notes  and  submitting*  to  the  order  of  the 
•  court.  Appellant  answered  denying  the  interest  claimed. 
The  cause  was  heard  before  the  judge  in  open  court,  and 
there  was  a  decree  for  appellee,  which  has  been  affirmed 
by  the  Appellate  Court. 

The  complainant  and  his  son,  Walter  S.  Crone,  had 
been  in  the  saloon  business  at  different  places  in  Chicago 
for  more  than  twenty  years,  and  of  late  years,  at  least, 
had  lived  together  in  one  family.  The  business  was  al- 
ways conducted  in  the  name  of  complainant,  and  his  name 
was  over  the  door^  of  all  the  different  saloons.  All  the 
receipts  for  supplies,  rents  and  all  warehouse  certificates 
were  made  out  in  his  name.  He  is  now  seventy-eight 
years  old,  and  for  the  last  ten  years  did  not  take  any  very 
active  part  in  the  business,  but  was  frequently  about  the 
saloon  and  was  consulted  and  his  wishes  deferred  to  by 
his  son.  It  is  certain  that  there  was  never  any  particular 
understanding  or  agreement  between  them  as  to  their 
precise  relation  or  interests  in  the  property  and  business. 
The  evidence  on  behalf  of  the  complainant  was,  that  he 
furnished  all  the  means  and  made  the  entire  investment 
in  the  first  saloon  purchased,  and  took  his  son  in  without 
any  capital  whatever,  and  that  no  other  means  were  ever 
put  into  the  business,  but  that  each  saloon  was  bought 
with  the  proceeds  of  the  sale  of  the  preceding  one.  This 
was  denied,  and  the  evidence  on  that  subject  is  irrecon- 
cilable. The  witnesses  having  been  examined  in  open 
court,  much  weight  is  to  be  given  to  the  finding  of  the 
judge,  and  we  cannot  say  that  his  conclusion  that  the 
alleged  partnership  existed  was  wrong. 

It  is  assigned  for  error  that  the  court  allowed  com- 
plainant to  testify  to  conversations  had  and  business 
arrangements  made  with  his  son  and  alleged  partner,  out 
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of  the  presence  and  without  the  knowledge  of  his  wife, 
the  defendant,  Jennie  Crone,  and  which  she  could  not  be 
prepared  to  contradict.  The  notes  had  been  given  to  her 
by  her  husband  in  his  lifetime,  and  she  was  not  claiming* 
them  or  defending  the  suit  as  his  heir.  The  testimony 
did  not  come  within  any  of  the  exceptions  which  would 
render  it  incompetent,  and,  of  course,  it  did  not  become 
so  because  she  was  not  present  when  her  husband  made 
the  contract  or  arrangement  testified  to. 

The  defendant,  Jennie  CrOne,  while  testifying,  told 
about  $1000  that  she  was  to  have  given  complainant 
which  she  never  did  give  him,  on  certain  conditions  which 
were  never  carried  out  or  complied  with,  and  she  was  then 
asked  why  that  $1000  was  to  be  paid,  and  the  court  sus- 
tained an  objection  to  the  question.  The  ruling  was  right. 
The  question  was  irrelevant  to  any  inquiry  in  the  case. 
She  had  also  explained  that  complainant's  name  was 
over  the  door  of  the  saloon  on  account  of  an  old  judg- 
ment against  her  husband,  and  shfe  was  asked  if  she  knew 
when  the  judgment  w^as  paid.  The  court  sustained  an 
objection  to  the  question,  but  it  was  proved  by  the  next 
witness  that  the  judgment  was  paid  in  1892,  so  that  she 
had  the  benefit  of  the  evidence  and  no  injury  resulted. 
The  question  about  the  $1000  was  also  fully  answered  by 
her,  and  the  whole  of  the  unexecuted  proposition  fully 
explained  in  answer  to  other  questions. 

The  only  other  point  made  is,  that  complainant  stated 
one  case  in  his  bill  and  proved  and  recovered  on  a  differ- 
ent state  of  facts.  It  is  a  familiar  rule  that  the  allegations 
and  proofs  in  a  chancery  cause  must  correspond,  and  that 
a  complainant  cannot  allege  one  ground  of  relief  and  re- 
cover by  proof  of  another.  The  proofs  corresponded  with 
the  allegations  in  the  bill  in  every  particular,  except  in 
the  averment  that  when  the  notes  were  given  to  Jennie 
Crone  her  husband  gave  her  an  absolute  property  in  one- 
half  and  complainant  was  to  receive  the  other  one-half 
of  the  proceeds,  which  right  of  complainant  she  refused 
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to  recognize.  The  proof  showed  that  the  husband  gave 
the  notes  to  his  wife  as  her  absolute  property.  It  is 
insisted,  on  the  other  hand,  that  this  question  cannot  be 
raised  here  because  it  does  not  appear,  from  the  record, 
that  it  was  raised  in  the  circuit  court,  and  the  following 
cases  are  referred  to  as  sustaining  that  position:  Thomp- 
son V.  Hoagland,  65  111.  310  was  a  case  where  the  note  set 
out  in  the  bill  did  not  contain  the  words  "value  received." 
When  the  note  containing  those  words  was  offered  in  evi- 
dence a  general  objection  was  made,  but  the  variance  was 
not  pointed  out.  It  was,  of  course,  held  in  this  court  to 
be  waived,  but  it  was  not  a  question  of  stating  one  case 
by  a  bill  and  making  another  by  the  proof.  In  Meers 
V.  Stevens,  106  111.  549,  a  contract  made  by  an  agent  was 
stated  in  an  answer  according  to  its  legal  effect  as  made 
by  the  principal,  and  it  was  held  that  there  was  no  vari- 
ance. The  point  insisted  upon  here  was  not  involved.  In 
McAuliffe  V.  Renter,  166  111.  491,  the  cause  was  heard  in  the 
Superior  Court  on  exceptions  to  the  master's  report  rec- 
ommending the  decree  which  was  entered.  Exceptions 
to  a  master's  report  must  point  out  specifically  all  grounds 
of  objection  which  are  not  conclusions  of  law  from  the 
facts  found  by  him,  and  as  no  objection  on  the  ground  of 
variance  was  raised  by  such  exceptions  it  was  not  consid- 
ered in  this  court. 

In  a  case  of  this  kind,  and  where  the  supposed  ob- 
jection arises  from  proof  made  by  defendant,  there  is  no 
place  where  the  defendant  is  called  upon  to  make,  or  can 
make,  an  objection  in  the  record,  and,  of  course,  there 
can  be  no  waiver  because  he  has  not  done  so.  But  in  this 
case  we  think  there  was  no  such  variance  between  the 
allegations  and  proofs  as  should  call  for  a  reversal.  All 
the  material  averments  affecting  the  rights  of  the  parties 
were  proved  as  stated,  and  the  averment  in  question  did 
not  change  or  affect  the  rights  of  the  parties  in  the  slight- 
est degree  or  make  a  different  case  for  complainant.  The 
material  averments  were  as  to  complainant's  interest  in 
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the  notes,  the  endorsement  and  delivery  to  the  defend- 
ant, Jennie  Crone,  and  her  possession  and  refusal  to  rec- 
og'nize  his  rights.  These  were  all  proved  as  averred,  and 
established  complainant's  case. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


^98a    674  ^^^  TRAVELERS'  INSURANCE  COMPANY 

V. 

Clara  P.  Mayo. 

Opinion  filed  December  SS,  1897, 

1.  Merger— to/i^n  cavae  of  action  on  mortgage  note  merges  in  deficiency 
decree.  Where  the  holder  of  a  mortgage  note  files  a  bill  to  fore- 
close against  all  parties  jointly  and  severally  liable  thereon,  and 
obtains  a  foreclosure  decree  against  them,  but  takes  a  deficiency 
decree,  after  sale,  against  one  defendant  only,  no  disposition  being 
made  of  the  case  as  to  the  others,  the  cause  of  action  merges  in 
such  decree,  and  the  other  defendants  are  released. 

2.  Bills  and  notes— i/j/ioi  failure  to  take  deficiency  decree  against 
surely  releases  him.  One  who,  though  made  party  defendant  to  a 
proceeding  to  foreclose  a  mortgage  securing  a  note  of  which  he  is 
a  joint  maker,  is  not  made  defendant  in  the  deficiency  decree,  will 
be  released,  although,  as  between  him  and  the  party  held  in  the 
decree,  his  liability  on  the  note  was  that  of  a  surety. 

Travelers^  Ins,  Co,  v.  MayOj  70  111.  App.  627,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Dorrance  Dibell,  Judge, 
presiding. 

Alexander  Clark,  for  appellant. 

Garnsey  &  Knox,  for  appellee. 

Per  Curiam:  This  is  an  attachment  suit  brought  by 
appellant,  against  appellee,  in  the  circuit  court  of  Will 
county.    There  was  a  judgment  for  appellee  in  that  Court, 
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and  appellant  removed  the  case,  by  appeal,  to  the  Appel- 
late Court  for  the  Second  District.  The  judgment  was 
affirmed,  and  the  opinion  delivered  by  Mr.  Justice  Lacey 
was  as  follows: 

"This  was  a  suit  in  assumpsit,  seeking  recovery  on  a 
joint  and  several  promissory  note  given  by  R.  G.  Mayo 
and  his  wife,  the  appellee,  executed  in  the  State  of  Flor- 
ida June  15,  1888,  for  $5000,  with  twelve  per  cent  interest 
after  maturity,  and  due  in  two  years.  The  note  was  pay- 
able at  the  appellant*s  office  at  Hartford,  Connecticut, 
with  exchange  on  J^ew  York.  This  suit  was  commenced 
in  attachment  against  both  signers  of  the  note,  and  the 
writ  levied  on  the  real  estate  of  appellee.  She  then  tiled 
pleas  alleging  her  coverture,  and  that  by  the  laws  of 
Florida  a  married  woman  was  not  liable  on  a  promissory 
note.  The  suit  was  dismissed  as  to  R.  G.  Mayo  and  ad- 
ditional counts  filed,  Nos.  5  and  6  attempting  to  charge 
appellee  as  guarantor.  The  appellee  then  filed  her  fourth 
plea,  setting  up  the  execution  of  the  note  and  mortgage 
on  the  real  estate  in  the  State  of  Florida,  that  the  same 
was  foreclosed  in  the  circuit  court  in  Orange  county.  State 
of  Florida,  and  a  decree  of  sale  of  foreclosure  entered  by 
said  court  and  the  real  estate  sold  for  a  certain  sum  bid, 
leaving  a  deficiency  of  $4891.10,  and  that  judgment  was 
rendered  in  said  court  for  said  deficiency  against  the  said 
R.  G.  Mayo  alone,  although  appellee  was  duly  served  and 
said  court  had  jurisdiction  of  her  and  the  said  Mayo,  and 
said  judgment  was  rendered  on  the  said  note,  being  the 
same  cause  of  action  sued  on  in  this  case,  and  claimed 
that  the  said  note  was  merged  in  said  judgment,  and  that 
the  same  was  a  bar  to  this  action  against  her.  The  appel- 
lant then  filed  its  seventh  count,  setting  up  as  cause  of 
action  the  same  facts  and  seeking  recovery  on  the  defi- 
ciency decree.  The  court  below  sustained  demurrer  to 
said  seventh  count  and  overruled  it  to  the  fourth  plea. 
The  cause  was  submitted  to  the  court,  the  ap/pellant  abid- 
ing its  demurrer  to  said  fourth  plea,  and  the  court  ren- 
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dered  judgment  against  appellant  and  for  costs,  from 
which  judgment  this  appeal  is  taken. 

"The  errors  assigned  are,  that  the  court  erred  in  over- 
ruling the  demurrer  of  the  appellant  to  the  fourth  plea 
and  in  sustaining  the  demurrer  to  the  seventh  count  of 
the  declaration. 

"The  main  and  only  question  to  be  passed  upon  by 
this  court  is,  whether  the  said  deficiency  decree  rendered 
by  the  Florida  court  against  R.  G.  Mayo  alone  was  an 
extinguishment  of  the  cause  of  action  against  appellee  as 
well  as  R.  G.  Mayo.  It  is  not  disputed  that  a  judgment 
or  decree  against  one  of  two  joint  principals  releases  the 
other,  and  this  rule  appears  to  be  fully  established  and 
recognized.  {Lawrence  v.  BeecJier,  116  Ind.  312;  iS  N.  E. 
Rep.  143.)  The  case  cited  holds  that  where  there  is  a 
deficiency  decree  against  one  of  several  makers  of  a 
promissory  note,  and  no  disposition  of  the  case  as  to  the 
others  is  directly  made  further  than  to  decree  that  their 
equity  of  redemption  is  barred,  the  cause  of  action  is 
barred  in  a  subsequent  suit  on  the  note  against  those  not 
included  in  the  deficiency  decree.  It  would  not  be  the 
case,  however,  where  there  was  simply  a  decree  of  fore- 
closure; but  a  subsequent  deficiency  decree  is  in  its  ef- 
fect a  personal  judgment  upon  the  note,  and  where  the 
court  has  jurisdiction  against  all  the  several  makers  and 
only  renders  judgment  against  one,  this  extinguishes  his 
cause  of  action  against  the  others.  The  court  also  further 
holds,  that  even  where  the  note  was  joint  and  several, 
and  where  each  might  be  sued  severally,  yet  where  all 
are  sued  as  joint  makers  and  judgment  is  taken  against 
one  the  other  makers  by  this  action  are  released.  The 
case  might  be  different  if  the  court  had  dismissed  the 
suit  against  those  not  sought  to  be  held,  in  such  manner 
as  to  make  it  a  several  action  against  each  of  the  makers 
before  final  judgment  against  one.  In  a  case  like  the 
Indiana  case,  where  a  deficiency  judgment  was  taken 
against  one  of  several  makers  of  a  promissory  note,  and 
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no  other  disposition  made  by  the  court  as  to  the  others, 
the  cause  of  action  is  merged  in  the  judgment,  and  those 
against  whom  no  judgment  is  taken  are  released. 

"The  appellant  seeks  to  evade  the  force  of  the  rule  as 
above  correctly  announced,  as  we  think,  in  the  case  cited, 
by  the  fact  set  out  in  the  fourth  plea,  that  appellee,  while 
she  signed  the  note  as  a  joint  maker,  was  in  fact  security 
for  Rudolph  G.  Mayo,  her  husband,  and  that,  therefore, 
her  husband  might  be  pursued  to  final  judgment  or  decree 
without  releasing  her,  though  the  court  had  jurisdiction 
of  her  person  the  same  as  that  of  her  husband.  This 
contention  is  based  on  the  supposed  ground  that  she  was 
only  secondarily  liable,  and  that  the  principal,  especially 
in  equity,  should  be  pursued  to  insolvency  before  the  lia- 
bility of  the  surety  should  attach,  and,  therefore,  she  is 
not  released  by  the  action  of  the  court  in  the  foreclosure 
and  deficiency  decree  in  th^Florida  case.  The  fact  that 
appellee  was  security  did  not  make  her  any  the  less  liable 
jointly  with  the  principal,  and  this  was  the  position  she 
occupied,  and  any  suit  at  law  brought  on  the  note  should 
have  been  against  both  jointly,  and  not  against  appellee 
in  the  capacity  of  indorser  after  having  pursued  the  prin- 
cipal to  insolvency  showing  a  suit  for  that  purpose  to  be 
unavailing,  and  not  as  guarantor.  She  occupied  the  posi- 
tion of  principal  and  joint  maker.  It  is  true  she  was  secu- 
rity, and  would  be,  in  law  and  in  equity,  so  considered  in 
any  equitable  defense  she  should  make.  If  no  rights  of 
appellee  as  security  had  been  violated  by  the  payee  she 
had  no  defense,  and  must  answer  as  principal.  The  fol- 
lowing cases  will  illustrate:  Sogers  v.  School  Trustees,  46 
111.  428;  Lincoln  v.  Huizey,  51  id.  435. 

"The  following  rule  is  laid  down  in  Lawrence  v.  Beecher, 
116  Ind.  supra:  *  Where  a  plaintiff  voluntarily  elects  to 
take  a  personal  judgment  against  one  of  a  number  of  de- 
fendants severally  liable,  without  in  any  way  preserving 
his  rights  against  others  then  equally  liable  before  the 
court,  the  presumption  is  that  he  is  content  with  the  judg- 
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ment,  and  that  his  contentment  is  due  to  the  fact  that  he 
received  at  the  hands  of  the  court  all  the  relief  that  he 
was  justly  entitled  to  receive.  If  he  desires  to  prevent 
this  result  he  must  take  some  steps,  as  he  well  may,  to 
counteract  this  presumption.  If  he  take  no  such  steps, 
but  elects  to  take  a  final  judgment  against  one  of  the  de- 
fendants and  takes  only  a  judgment  of  foreclosure  against 
the  others,  he  cannot  justly  complain  if  this  presumption 
prevails  against  him,  since  he  must  be  deemed  to  have 
obtained  all  the  relief  to  which  equity  and  justice  entitle 
him. '  The  plaintiff  should  not  be  allowed  *to  disturb  the 
courts  and  vex  the  parties  with  many  actions.' 

"If  appellee  were  security  in  this  case  and  the  court 
had  full  jurisdiction,  as  it  had,  of  her  person  and  subject 
matter  of  the  suit  and  that  of  the  principal,  and  entered  a 
final  deficiency  decree,  with^t  dismissing  the  bill  against 
her  without  prejudice,  agaiuftt  the  principal,  the  presumji- 
tion  would  be  that  on  account  of  her  securityship,  and 
some  violation  of  her  rights  by  the  appellant  as  such,  she 
was  released,  or  that  he  voluntarily  released  her.  It  may 
be  that  if  appellant  had  taken  some  secondary  relief  in 
its  decree  against  appellee,  whether  rightfully  or  wrong- 
fully, she  would  have  been  bound  by  it  and  liable  accord- 
ing to  its  terms.  But  no  such  action  was  taken.  The 
finding  of  the  Florida  court  was,  in  effect,  in  her  favor, 
and  by  its  decree  appellant  must  abide.  We  can  see  no 
substantial  difference  in  appellant's  favor,  as  claimed  by 
its  counsel,  between  this  case  and  the  Indiana  case  above 
cited. 

"Seeing  no  error  in  the  record  the  judgment  of  the 
court  below  is  affirmed." 

We  agree  with  the  conclusion  of  the  Appellate  Court 
and  the  reasons  therefor  given  in  the  foregoing  opinion, 
and  it  is  adopted  as  the  opinion  of  this  court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Jvdgment  affirmed. 
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Leo  Rassieur 

V. 

Robert  E.  Jenkins,  Assignee. 
Opinion  filed  December  B$,  1897, 

Voluntary  assignments— cZa/ww  not  duesTiould  be  presented  within 
three  months  after  assignee's  notice.  Under  section  10  of  the  Assign- 
ment act,  (Laws  of  1877,  p.  119,)  claims,  whether  due  or  to  become 
due,  must  be  presented  within  three  months  after  the  giving  of 
the  assignee's  notice  provided  for  in  section  2  of  the  same  act,  or 
they  cannot  participate  in  dividends  until  after  the  payment  of 
claims  duly  presented. 

Rassieur  v.  Jeiikins,  64  111.  App.  336,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  County 
Court  of  Cook  county;  the  Hon.  Orrin  N.  Carter,  Judge, 
presiding. 

The  Consolidated  Ice  Machine  Company,  a  corpora- 
tion, made  an  assignment  for  the  benefit  of  creditors  to 
Robert  Jenkins,  on  October  14,  1890.  The  assignee  gave 
notice  to  creditors  to  present  claims  against  the  insolvent 
estate  in  pursuance  of  the  statute,  which  notice  was  pub- 
lished in  1892.  The  appellant,  claiming  to  be  liable  on 
account  of  having  signed  certain  bonds  as  security  for  the 
insolvent  corporation,  which  bonds  provided  for  the  pro- 
tection of  certain  parties  against  suits  for  infringement 
of  letters  patent,  and  from  any  damages  that  might  re- 
sult from  suits  which  might  arise  on  account  of  using  ice 
machines  manufactured  by  the  insolvent  ice  machine  com- 
pany or  corporation,  presented  a  claim  to  the  assignee  on 
April  22,  1895,  which  claim  was  filed  by  the  assignee  in 
the  county  court  of  Cook  county  on  September  18,  1895. 
On  the  presentation  of  such  claim  the  county  court  of 
Cook  county  entered  an  order  refusing  to  allow  the  same 
until  all  claims  against  the  insolvent  corporation  which 
had  been  presented  within  three  months  after  the  pub- 
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lication  by  the  assignee  of  the  notice  to  present  claims 
against  the  estate  were  paid  in  full,  and  also  denying  the 
petition  of  appellant  to  stay  any  dividend  of  such  cred- 
itors until  the  further  order  of  the  court.  At  the  same 
time  said  order  was  so  entered  by  the  county  court,  the 
assignee  filed  his  report  and  account  therein,  showing  a 
balance  of  cash, on  hand  amounting  to  $57,209.98,  with 
outstanding  accounts  estimated  to  be  worth  110,000.  The 
claim  of  appellant  was  a  contingent  claim,  which  he  as- 
serted he  believed  would  amount  to  the  sum  of  $50,000  by 
reason  of  his  being  such  surety  on  said  bonds.  Prom  the 
order  disallowing  the  claim  and  denying  the  right  to  par- 
ticipate in  any  dividends  from  said  insolvent  estate  until 
all  claims  presented  and  filed  within  three  months  after 
the  publication  of  notice  to  creditors  was  made  by  the 
assignee,  and  denying  the  petition  to  stay  any  dividends 
until  further  order  of  court,  the  petitioning  creditor  ap- 
pealed to  the  Appellate  Court,  where  there  was  an  affirm- 
ance, and  this  appeal  is  prosecuted. 

John  H.  Hill,  for  appellant. 
Otis  &  Graves,  for  appellee. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

By  section  2  of  the  act  in  reference  to  voluntary  as- 
signments (Kurd's  Stat.  p.  159,)  it  is  provided:  "The 
assignee  or  assignees  named  in  such  assignment  shall 
forthwith  give  notice  thereof  by  publication  in  some  news- 
paper published  in  the  county,  *  *  *  and  shall  also 
forthwith  send  a  notice  thereof  by  mail  to  each  creditor 
of  whom  he  or  they  shall  be  informed,  *  *  *  notify- 
ing the  creditors  to  present  their  claims,  under  oath  or 
afiirmation,  to  him  within  three  months  thereafter."  By 
section  10  of  the  same  statute  it  is  provided:  "Any  cred- 
itor may  claim  debts  to  become  due  as  well  as  debts  due, 
but  on  debts  not  due  a  reasonable  abatement  shall  be 


Digiti 


zed  by  Google 


Dec.  '97.]  Rassieur  v.  Jenkins.  505 

made  when  the  same  are  not  drawingf  interest;  and  all 
creditors  who  shall  not  exhibit  his,  her  or  their  claim 
within  the  term  of  three  months  from  the  publication  of 
notice,  as  aforesaid,  shall  not  participate  in  the  dividends 
until  after  the  payment  in  full  of  all  claims  presented 
within  said  term  and  allowed  by  the  county  court.'*  The 
latter  section  expressly  provides  for  allowance  of  debts  to 
become  due  as  well  as  debts  due,  and  is  susceptible  of  no 
other  construction  than  that  claims  not  presented  within 
three  months  cannot  participate  in  the  dividends  until 
after  the  payment  in  full  of  all  claims  presented  to  and 
allowed  by  the  county  court  within  that  time. 

The  language  of  the  above  statute,  as  well  as  its  spirit, 
is  similar  to  that  of  sections  60,  67  and  70  of  the  statute 
in  relation  to  the  administration  of  estates  of  deceased 
persons.  (Hurd's  Stat.  p.  115.)  By  section  60  of  that  act 
it  is  provided  that  "every  administrator  or  executor  shall 
fix  upon  a  term  of  the  court,  within  six  months  from  the 
time  of  his  being  qualified  as  such  administrator  or  ex- 
ecutor, for  the  adjustment  of  all  claims  against  such 
decedent,  and  shall  publish  a  notice  thereof,"  etc.  By 
section  70  of  the  same  act  it  is  provided  that  demands 
against  the  estates  of  decedents  shall  be  classified,  and 
by  the  seventh  clause  of  the  latter  section  it  is  declared 
with  reference  to  the  allowance  of  claims,  that  "all  other 
debts  and  demands  of  whatever  kind,  without  regard  to 
quality  or  dignity,  which  shall  be  exhibited  to  the  court 
within  two  years  from  the  granting  of  letters  as  afore- 
said, and  all  demands  not  exhibited  within  two  years  as 
aforesaid,  shall  be  forever  barred,  unless  the  creditors 
shall  find  other  estate  of  the  deceased  not  inventoried  or 
accounted  for  by  the  executor  or  administrator,  in  which 
case  their  claims  shall  be  paid  pro  rata  out  of  such  sub- 
sequently discovered  estate."  By  section  67  of  the  same 
act  it  is  provided  that  "any  creditor  whose  debt  or  claim 
against  the  estate  is  not  due  may  nevertheless  present 
the  same  for  allowance  and  settlement,  and  shall  there- 
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upon  be  considered  as  a  creditor  under  this  act,  and  shall 
receive  a  dividend,"  etc. 

By  the  provisions  of  section  67  of  the  act  in  relation 
to  the  administration  of  estates,  debts  to  become  due  are 
to  be  allowed  and  are  to  participate  in  the  dividends  of 
the  estate  as  inventoried,  in  the  same  way  and  to  the  same 
extent  as  provided  by  section  10  of  the  act  in  relation  to 
voluntary  assignments  for  the  benefit  of  creditors.  The 
provision  of  the  act  in  relation  to  the  administration  of 
estates  by  which  claims  not  presented  within  two  years 
were  not  permitted  to  participate  in  the  dividends  of 
inventoried  property  theretofore  made,  was .  before  this 
court  in  Stone  v.  Clark's  Admrs,  40  111.  411,  where  letters 
of  administration  were  granted  on  the  18th  day  of  Janu- 
ary, 1860,  and  the  administrator  was  summoned  to  defend 
ag-ainst  a  claim  filed  by  Stone  on  the  4th  day  of  March, 
1862.  The  claim  was  based  on  the  indemnifying  bond 
made  by  Clark,  and  no  damage  resulted  to  Strong  until 
after  letters  of  administration  were  granted,  and  in  that 
case  it  was  held  that  the  claim,  not  having  been  pre- 
sented within  two  years  from  the  granting  of  letters  of 
administration,  was  barred  except  as  to  future  discovered 
assets.  That  case  was  followed  by  Snydacker  v.  Sivan  Land 
and  Cattle  Co.  154  111.  220,  where  a  claim  was  sought  to  be 
recovered  after  the  lapse  of  two  years  from  the  time  of  the 
publication  of  notice  to  present  claims  and  of  the  appoint- 
ment of  the  administrator,  and  in  the  latter  case  it  was 
held  that  by  the  express  terms  of  the  statute  claims  not 
filed  against  an  estate  and  exhibited  to  the  court  within 
two  years  were  barred  as  to  any  dividends,  except  as 
to  subsequently  discovered  assets  not  inventoried  or  ac- 
counted for. 

The  claim  in  Stone  v.  Clark's  Admrs.  40  111.  411,  was  a 
contingent  claim,  dependent  upon  an  event  happening 
more  than  two  years  after  the  appointment  of  the  admin- 
istrator and  the  notice  to  present  claims,  and  in  this  re- 
spect is  similar  to  the  case  now  under  consideration,  where 
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the  claim  is  presented  as  a  contingcent  claim  dependent 
on  events  to  happen  after  its  presentation,  by  which  the 
appellant  mig-ht  sustain  a  loss,  as  set  forth  in  his  claim, 
amounting"  to  $50,000.  The  language  of  the  sections  of 
these  two  statutes  with  reference  to  the  presentation  of 
claims  for  debts,  whether  due  or  not,  is  so  alike  that  a 
construction  g"iven  to  one  must  be  g'iven  to  the  other,  and 
the  langnage  of  section  10  of  the  act  in  relation  to  assign- 
ments for  the  benefit  of  creditors  is  susceptible  of  no  other 
construction  than  that  claims  which  are  not  presented 
within  three  months  from  the  publication  of  notice  by  the 
assignee  should  not  participate  in  dividends  until  after 
payment  in  full  of  all  claims  presented  within  that  time. 

It  is  insisted  that  the  case  of  Suppiger  v.  Gruaz,  137  111. 
221,  is  in  conflict  with  the  view  herein  announced.  That 
case  was  considered  in  Snydacker  v.  Sioan  Land  and  Cattle 
Co,  supra,  and  to  the  extent  it  was  in  conflict  with  what 
was  declared  in  Stone  v.  Clarices  Admrs.  {nipra,  was  disap- 
proved. We  hold,  therefore,  that  claims  against  an  es- 
tate which  has  been  assigned  for  the  benefit  of  creditors, 
whether  due  or  to  become  due,  must  be  presented  within 
three  months  of  the  time  of  publication  of  notice,  as  pro- 
vided for  in  that  act,  or  the  same  cannot  participate  in 
dividends  until  after  the  paj^^ment  of  all  claims  presented 
within  that  time  and  allowed  by  the  court.  If  a  different 
rule  should  be  applied,  then  in  contingent  claims  like  this, 
where  years  might  elapse  before  the  amount  of  the  claim 
was  determined  as  against  the  creditor,  to  allow  petitions 
to  stay  dividends  would  render  the  settlement  of  insol- 
vent estates  the  work  of  years,  instead  of  being  deter- 
mined with  disj)atch,  as  was  the  evident  intent  of  the  act. 

The  court  did  not  err  in  refusing  to  grant  the  praj^^er 
of  the  petition,  nor  in  refusing  to  allow  appellant's  claim 
until  after  the  payment  of  all  claims  which  had  been  pre- 
sented within  three  months  from  the  time  of  publication  of 
notice.    The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  West  Chicago  Street  Railroad  Company 

V. 

I 
Mary  Kennelly. 

Opinimx  JUed  December  S2^  1897. 

1.  Evidence — action  for  negligence— what  is  admiasible  as  tending  to 
show  plaintiffs  previous  physical  condition.  While  the  physical  con- 
dition of  the  plaintiflf  prior  to  her  injury  cannot  be  proved  by  her 
declarations  made  to  her  acquaintances,  yet  it  is  not  error  to  per- 
mit a  witness  who  had  visited  the  plaintiff  almost  daily  for  several 
months  prior  to  the  injury,  to  state  the  fact  that  she  had  not  heard 
the  plaintiff  complain  of  any  sickness. 

2.  Sau^— proof  of  plaintiffs  condition  after  injury — what  not  erroneous 
admission  of  testimony.  Where  a  witness,  in  an  action  for  negligence, 
who  had  visited  the  plaintiff  the  day  after  the  injury,  is  asked  how 
she  found  the  plaintiff  at  that  time,  the  admission  in  evidence  of 
her  answer  that  "she  was  complaining  awful  bad"  is  not  erroneous, 
as  such  a  statement  cannot  be  regarded  as  proof  of  a  declaration 
by  the  plaintiff  concerning  her  condition. 

3.  Same — statements  of  pain,  not  made  to  physician,  inadmissihU  if  not 
part  of  res  gestce.  Statements  of  pain  and  suffering,  past  or  present, 
when  not  made  to  a  physician  or  medical  expert  to  enable  him  to 
form  an  opinion  of  the  injury,  with  a  view  to  treatment  or  other 
legitimate  purpose,  are  inadmissible,  unless  part  of  the  res  gestae 

4.  Same — wfien  evidence  is  incmnpetcnt,  as  being  a  mere  declaration  of 
plaintiff  concerning  her  condition.  Where  a  witness  who  visited  the 
plaintiff  the  day  after  her  injury  is  asked  where  the  plaintiff  com- 
plained of  pain,  her  answer  that  "she  complained  of  her  side  and 
under  her  spine,  in  the  back  and  this  ankle;  she  screamed  with  the 
ankle  awfully,"  is  incompetent,  as  being  a  mere  declaration  by  the 
plaintiff  concerning  her  condition. 

6.  Same — proof  of  manner  of  injwy — whai  competent  as  part  of  res 
gestae.  In  getting  before  the  jury  in  a  personal  injury  case  how  and 
in  what  manner  the  plaintiff  was  injured,  it  is  competent  to  show, 
as  part  of  the  res  gestce,  all  that  occurred,  although  in  so  doing  it 
may  appear  that  other  persons  than  the  plaintiff  were  injured. 

6.  Appeals  and  errors — when  an  erroneous  admission  of  evidence 
will  not  reverse.  The  erroneous  admission  in  evidence,  in  an  action 
for  negligence,  of  the  declarations  of  the  plaintiff  made  to  an  ac- 
quaintance, after  the  injury,  concerning  her  pain  and  suffering, 
will  not  work  reversal  where  the  same  evidence  had  already  been 
given  by  a  physician,  to  whom  the  declarations  were  also  made. 

West  Chicago  Street  R.  B.  Co.  v.  Kennelly,  66  111.  App.  244,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— beard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Edmund  W.  Burke, 
Judge,  presiding". 

Egbert  Jamieson,  John  A.  Rose,  and  D.  W.  Munn, 
for  appellant. 

Wing,  Chadbourne  &  Leach,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  an  action  brought  by  Mary  Kennelly  to  re- 
cover damages  for  a  personal  injury  alleged  to  have  been 
sustained  by  reason  of  the  negligence  of  the  West  Chi- 
cago Street  Railroad  Company.  The  declaration,  which 
contained  one  count,  alleged  that  on  the  19th  day  of  May, 
1894,  the  plaintiff  became  a  passenger  upon  one  of  the 
defendant's  cars  which  ran  through  a  certain  tunnel  un- 
der the  Chicago  river,  commonly  known  as  the  VanBuren 
street  tunnel;  that  the  defendant  negligently  permitted 
the  train  upon  which  the  plaintiff  was  a  passenger  to  run 
rapidly  down  the  incline  in  said  tunnel,  and  then  caused 
the  train  to  be  suddenly  and  violently  stopped,  in  conse- 
quence of  which  the  plaintiff  was  thrown  with  great  force 
and  violence  against  one  of  the  seats  of  the  car,  thereby 
causing  the  injury  complained  of  in  this  case.  On  the 
trial  the  jury  returned  a  verdict  in  favor  of  the  plaintiff 
and  assessed  her  damages  in  the  sum  of  $2000.  The  court 
entered  judgment  on  the  verdict,  and  the  defendant  ap- 
pealed to  the  Appellate  Court  for  the  First  District, 
where  the  judgment  was  affirmed,  and  it  now  brings  the 
record  to  this  court  for  review. 

It  was  claimed  on  the  trial  that  as  a  result  of  the  ac- 
cident plaintiff  received  an  injury  on  one  of  her  hips  and 
her  right  ankle  was  badly  sprained.  On  the  other  hand, 
it  was  claimed  on  the  part  of  the  defendant  that  the  in- 
juries arose,  in  a  great  measure,  from  other  causes,  and 
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in  support  of  this  view  evidence  was  introduced  tending 
to  prove  that  in  August,  1890,  the  plaintiff  fell  through 
a  defective  sidewalk  and  sprained  her  ankle,  and  that 
she  brought  suit  against  the  city  and  received  in  settle- 
ment of  the  case  $315.  Evidence  was  also  introduced 
tending  to  prove  that  in  the  summer  before  the  accident 
complained  of,  plaintiff  was  assaulted  on  the  street  by  a 
man  who,  she  said,  "had  a  grudge  against  me  on  account 
of  a  piece  of  property."  In  this  assault  she  was  knocked 
down  and  seriously  injured.  Whether  the  injuries  com- 
plained of  grew  out  of  the  accident  on  the  street  car, 
or  arose  from  other  causes,  as  claimed  by  the  defendant, 
was  a  question  of  fact  for  the  jury  and  the  Appellate 
Court.  But  that  question  is  not  involved  on  this  appeal, 
and  hence  it  will  not  be  considered. 

No  fault  is  found  with  the  ruling  of  the  court  on  in- 
structions. Indeed,  but  one  question  has  been  presented 
for  our  consideration,  and  that  is  in  reference  to  the  rul- 
ing of  the  trial  court  on  the  admission  of  evidence. 

The  witness  Joran,  who  was  on  the  car  when  the  acci- 
dent occurred,  speaking  of  the  accident,  said:  "I  went  off 
my  feet,  of  course.  As  the  car  ran  down  the  speed  in- 
creased, and  it  came  all  of  a  sudden  to  a  dead  stop,  and, 
of  course,  knocked  everybody  down  in  the  car."  Defend- 
ant's counsel  moved  to  strike  out  these  remarks,  but  the 
motion  was  overruled  and  exception  taken.  The  objec- 
tion made  to  this  testimony  is,  that  it  was  incompetent 
to  show  how  the  accident  affected  passengers  on  the  car 
other  than  the  plaintiff.  The  question  before  the  jury 
was  how  or  in  what  manner  the  plaintiff  was  injured,  but 
we  think  it  was  competent,  as  a  part  of  the  res  gestce,  to 
show  all  that  occurred,  although  in  doing  so  it  might 
ajipear  that  others  were  also  injured.  The  injuries  to 
others  were  a  part  and  parcel  of  the  same  injury  received 
by  the  plaintiff,  and  in  describing  the  manner  in  which 
she  was  injured,  the  injuries  received  by  the  others  being 
so  closely  connected,  it  would  be  almost  impossible  in  an 
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intelligent  manner  to  give  an  account  of  one  injury  with- 
out at  the  same  time  disclosing  the  others. 
'  For  the  purpose,  it  may  be  presumed,  of  showing  that 
plaintiff  was  in  good  health  before  the  accident,  the  wit- 
ness Davanne  was  asked,  "Did  you  hear  her  complain  of 
any  sickness?"  To  the  question  the  witness  answered, 
"No,  sir;  I  did  not."  While  it  may  be  conceded  that  the 
declarations  of  the  plaintiff  made  to  the  witness  were  not 
competent  evidence  to  prove  plaintiff's  physical  condi- 
tion, yet  we  are  inclined  to  the  opinion  that  it  was  not 
error  to  allow  the  witness  to  state  the  fact  that  she  heard 
no  complaint.  The  witness  resided  near  the  plaintiff  and 
visited  her  almost  daily  for  three  or  four  months  before 
the  accident,  and  the  fact  that  during  that  time  she  heard 
no  complaint  from  the  plaintiff  in  regard  to  her  condition 
may  be  regarded  at  least  as  slight  evidence  tending  to 
prove  her  condition.  The  weight,  however,  to  be  given 
to  such  evidence  was  for  the  jury. 

The  same  witness  was  asked  how  she  found  the  plain- 
tiff on  the  morning  after  the  accident,  to  which  she  re- 
plied, "She  was  complaining  awful  bad."  It  is  said  in  the 
argument  "that  the  plaintiff  could  not  make  testimony 
for  herself  by  stating  her  feelings  to  a  lay  witness;  that 
what  she  may  have  told  the  witness  was  entirely  incom- 
petent to  be  by  her  repeated  as  evidence."  Conceding 
that  statements  made  by  the  plaintiff  to  the  witness  in 
regard  to  her  condition  were  incompetent,  it  does  not 
follow  that  the  answer  to  the  question  was  erroneous. 
The  witness  was  not  asked  to  give  any  declarations  made 
by  the  plaintiff  as  to  her  then  condition,  nor  did  the  wit- 
ness state  what  the  plaintiff  had  said  to  her.  It  was,  no 
doubt,  proper  to  show  whether  the  plaintiff  was  quite  free 
from  pain  and  resting  easy,  or,  on  the  contrary,  that  she 
was  restless  and  complaining,  and  proof  of  the  fact  that 
plaintiff  was  complaining  cannot  be  regarded  as  proof  of 
her  declarations.  It  was  a  mere  exclamation,  which  was 
proper  to  be  proven. 
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The  same  witness  was  asked  the  following"  question: 
"Where  would  she  complain  of  pain  at  the  time,  after  she 
was  hurt?"  to  which  the  witness,  over  the  objection  of 
the  defendant,  answered:  "She  complained  of  her  side 
and  under  the  spine,  in  the  back  and  this  ankle.  She 
screamed  with  the  ankle  awfully."  We  do  not  think  this 
evidence  was  competent.  It  was  a  mere  declaration  of 
the  plaintiff  not  made  to  a  physician  or  expert,  and  can 
only  be  regarded  as  hearsay.  Statements  of  pain  and 
suffering",  past  or  present,  when  not  made  to  a  physician 
or  medical  expert  for  the  purpose  of  enabling  him  to  form 
an  opinion  with  a  view  to  treatment  or  other  legitimate 
purpose,  unless  made  at  the  time  of  the  injury,  so  as  to 
constitute  a  part  of  the  res  gestce,  are  inadmissible.  The 
rule,  however,  is  different  where  statements  have  been 
made  to  a  physician  called  upon  to  treat  a  person  who 
may  have  received  an  injury.  As  was  properly  said  in 
Illinois  Central  Railway  Co.  v.  Sutton,  42  111.  438  (on  p.  441): 
"A  physician,  when  asked  to  give  his  opinion  as  to  the 
cause  of  the  patient's  condition  at  a  particular  time,  must 
necessarily,  in  forming^  his  opinion,  be  to  some  extent 
guided  by  what  the  sick  person  may  have  told  him  in  de- 
tailing his  pains  and  sufferings.  This  is  unavoidable,  and 
not  only  the  opinion  of  the  expert,  founded  in  part  upon 
such  data,  is  receivable  in  evidence,  but  he  may  state 
what  his  patient  said  in  describing  his  bodily  condition, 
if  said  under  circumstances  which  free  it  from  all  suspi- 
cion of  being  spoken  with  reference  to  future  litigation, 
and  give  it  the  character  of  res  gesta^.'^  The  same  rule  is 
declared  in  Quaife  v.  Chicago  and  Northwesteim  Railroad  Co, 
48  Wis.  524,  Barber  v.  Merriman,  11  Allen,  322,  and  West 
Chicago  Street  Railroad  Co.  v.  Carr,  {ante,  p.  478.) 

But  while  this  evidence  was  incompetent  we  do  not 
regard  its  admission  sufficient  ground  for  reversing  the 
judgment.  Upon  looking  into  the  record  it  will  be  found 
that  the  same  witness  whose  testimony  is  objected  to 
was  present  when  the  plaintiff  was  examined  by  the  phy- 


Digitized  by 


Google 


Dec.  '97.] 


Postal  Telegraph  Co.  v,  Eaton. 


513 


>^^ 


sician  on  the  day  she  was  injured,  and  heard  the  same 
statement  made  by  the  plaintiff,  and  these  statements 
were  testified  to  by  the  witness  in  her  evidence.  The 
physician  also  testified  to  the  same  thing"  without  objec- 
tion. Therefore,  being^  properly  before  the  jury,  if  the 
court  had  excluded  the  evidence  objected  to,  nothing 
would  have  been  gained.  The  error  was  therefore  one 
which  did  no  harm,  and  hence  is  no  ground  for  reversing 
the  judgment. 

No  other  question  which  calls  for  a  consideration  has 
been  raised  in  the  argument. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  Postal  Telegraph-Cable  Company 

V. 

Henry  A.  Eaton. 

Opinion  filed  December  22^  1897, 

1.  Highways— aimWingr  owner  retains  right  to  the  soil  svJbject  only  to 
public  easement.  The  owner  of  the  land  over  which  a  public  high- 
way Is  laid  out  has  the  exclusive  right  to  the  soil,  subject  only  to 
the  right  of  travel  in  the  public,  and  the  incidental  right  of  keep- 
ing the  highway  in  proper  repair  for  public  use. 

2.  Same— co?i8<ntdton  of  telegraph  line  along  highway  cmistiiutes  an 
additional  burden.  The  construction  of  a  telegraph  line  along  a 
public  highway  constitutes  an  additional  burden  upon  the  fee,  for 
which  the  owner  of  the  fee  is  entitled  to  compensation. 

3.  Same— consent  of  county  board  to  construction  of  telegraph  line  on 
highway  is  not  binding  on  mcner  of  fee.  The  consent  of  a  county  board 
to  the  construction  of  a  telegraph  line  along  a  public  highway  does 
not  bind  the  owner  of  the  fee  in  such  highway,  nor  deprive  him  of 
his  right  to  compensation. 

4.  Ejectment — oioner  of  the  fee  in  highway  may  maintain  ejectment. 
The  owner  of  the  fee  in  a  public  highway  may  maintain  ejectment 
against  a  telegraph  company  which  has  constructed  its  telegraph 
line  along  the  highway  with  the  consent  of  the  county  board  but 
without  obtaining  the  right  of  way  from  the  owner  of  the  fee,  by 
his  consent  or  by  condemnation  proceedings. 
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5.  Same— right  to  bring  ejectment  against  trespasser  parses  to  ovmer^s 
grantee,  A  telegfraph  company  which  has  constructed  itstele^aph 
line  along  a  public  highway  without  obtaining  the  right  of  way  by 
consent  of  the  owner  of  the  fee  or  by  condemnation  proceedings  is 
a  trespasser,  and  the  right  of  the  owner  of  the  fee  to  bring  eject- 
ment against  such  telegraph  company  passes  to  his  grantee. 

Appeal  from  the  Circuit  Court  of  Madison  county; 
the  Hon.  B.  R.  Burroughs,  Judge,  presiding. 

William  P.  Bradshaw,  Loesch  Bros.  &  Howell, 
and  Frank  J.  Loesch,  for  appellant. 

Travous  &  Warnock,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  an  action  of  ejectment  brought  by  Henry 
A.  Eaton,  appellee,  against  the  Postal  Telegraph- Cable 
Company,  for  the  purpose  of  compelling  the  removal  of 
the  defendant's  line  of  telegraph  poles  from  a  public 
highway  known  as  the  Edwardsville  and  Hillsboro  road, 
which  was  located  over  and  upon  appellee's  land. 

It  appears  from  the  record  that  the  Board  of  Trade 
Telegraph  Company  in  18^2  constructed  its  telegraph  line 
over  a  public  highway  known  as  the  Edwardsville  and 
Hillsboro  road  by  the  consent  of  the  board  of  supervis- 
ors of  Madison  county,  under  a  resolution  of  the  board 
adopted  at  a  regular  meeting  upon  the  request  of  the 
telegraph  company.  The  resolution  granting  the  right 
contained  the  following  conditions:  "Said  line  shall  start 
at  or  near  New  Douglas  and  run  in  a  south-west  direc- 
tion, and  terminate  at  or  near  Venice,  in  said  county,  the 
poles  to  be  set  not  over  two  and  one-half  feet  from  the 
margin  of  the  road,  not  to  interfere  with  ditches  and 
water  drains;  poles  to  be  eighteen  feet  high  and  well  set 
and  braced,  and  the  wire  to  be  kept  tight,  and  they  are 
to  establish  but  one  line,  and  by  them  securing  the  right  of 
way  in  the  several  townships."  The  telegraph  company 
went  on  and  constructed  its  line  under  this  resolution 
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of  the  board  of  supervisors,  without,  however,  obtaining 
consent  or  right  of  way  from  the  land  owners  along  the 
highway.  The  Board  of  Trade  Telegraph  Company  op- 
erated its  line  until  1886,  when  the  line  was  leased  to 
appellant,  the  Postal  Telegraph-Cable  Company,  and 
that  company  has  continued  to  operate  the  line  since  that 
time  under  its  lease. 

It  is  not  denied  that  a  telegraph  company  organized 
under  the  laws  of  this  State  may,  under  our  Eminent 
Domain  act,  acquire  property  upon  which  it  may  erect 
its  telegraph  line.  Indeed,  section  2  of  the  act  relating 
to  telegraph  companies  (Rev.  Stat.  1874,  p.  1052,)  makes 
provision  for  such  companies  to  acquire  property,  as 
follows:  "Every  such  company  may  enter  upon  any  lands 
for  the  purpose  of  making  surveys  and  examinations  with 
a  view  to  the  erection  of  any  telegraph  line,  and  take 
and  damage  private  property  for  the  erection  and  main- 
tenance of  such  lines,  and  may,  subject  to  the  provisions 
contained  in  this  act,  construct  lines  of  telegraph  along 
and  upon  any  railroad,  road,  highway,  street  or  alley, 
along  or  across  any  of  the  waters  or  lands  within  this 
State,  and  may  erect  poles^  posts,  piers  or  abutments  for 
supporting  the  insulators,  wires  and  other  necessary  fix- 
tures of  their  lines,  in  such  manner  and  at  such  points  as 
not  to  incommode  the  public  use  of  the  railroad,  high- 
way, street  or  alley,  or  interrupt  the  navigation  of  such 
waters."  Section  4  of  the  same  act  provides:  "No  such 
company  shall  have  the  right  to  erect  any  poles,  posts, 
piers,  abutments,  wires  or  other  fixtures  of  their  lines 
along  or  upon  any  road,  highway  or  public  ground  out- 
side the  corporate  limits  of  a  city,  town  or  village  with- 
out the  consent  of  the  county  board  of  the  county  in  which 
such  road,  highway  or  public  ground  is  situated,  nor 
upon  any  street,  alley  or  other  highway  or  public  ground 
within  any  incorporated  city,  town  or  village  without  the 
consent  of  the  cor[)orate  authorities  of  such  city,  town 
or  village." 
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It  is  contended  in  the  argument  that  the  county  board 
having"  given  consent  to  occupy  the  highway,  and  the 
consent  having  been  acted  upon,  the  owner  of  the  fee 
of  the  highway  cannot  maintain  an  action  of  ejectment. 
Where  a  highway  is  laid  out  over  lands  outside  of  an  in- 
corporated city,  town  or  village,  the  public  acquires  only 
an  easement  of  passage  over  the  lands,  with  the  rights 
and  incidents  thereto,  while  the  owner  of  the  land  over 
which  the  road  is  laid  out  retains  the  fee  and  ownership 
of  everything  connected  with  the  soil,  for  all  purposes 
not  incompatible  with  the  right  of  the  public  to  a  free 
and  unobstructed  use  of  the  road  as  a  public  highway. 
(Toim  of  Palatine  v.Krmger,  121  111.  72.)  Elliott,  in  his 
work  on  Roads  and  Streets,  (p.  519,)  in  the  discussion  of 
the  question  says:  "The  abutter  has  the  exclusive  right 
to  the  soil,  subject  only  to  the  easement  of  the  right  of 
passage  in  the  public  and  the  incidental  right  of  properly 
fitting  the  way  for  use.  Subject  only  to  the  public  ease- 
ment, he  has  all  the  usual  rights  and  remedies  of  the 
owner  of  the  freehold.  He  may  sink  a  drain  under  the 
road,  *  *  *  he  may  mine  under  it.  The  herbage  and 
trees  growing  thereon  belong  to  him."  At  pages  535  and 
536  the  author  says:  "He  may  maintain  trespass  against 
one  who  unlawfully  cuts  and  carries  away  the  grass,  trees 
or  herbage,  and  even  against  one  who  stands  upon  the 
sidewalk  in  front  of  his  premises  and  uses  abusive  lan- 
guage against  him,  refusing  to  depart.  He  may  also 
maintain  ejectment  against  a  railroad  company  which 
has  placed  its  track  upon  his  side  of  the  street  without 
paying  or  tendering  damages  therefor,  or  against  an  in- 
dividual who  has  wrongfully  and  unlawfully  encroached 
thereon."  In  Cole  v.  Drew,  44  Vt.  49,  in  considering  the 
question  the  court  said:  "The  owner  of  the  soil  over 
which  a  highway  is  located  is  entitled  *  *  *  to  the 
entire  use  of  the  land,  except  the  right  which  the  public 
have  to  use  the  land  and  materials  thereon  for  the  pur- 
poses of  building  and  maintaining  a  highway  suitable  for 
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the  safe  passage  of  travelers.     This  doctrine  has  been 
long  established." 

Other  cases  holding  the  same  doctrine  might  be  cited, 
but  the  rule  that  the  owner  of  the  land  upon  which  a  pub- 
lic highway  is  laid  out  has  the  exclusive  right  to  the  soil, 
subject  to  the  easement  of  the  right  of  travel  in  the  pub- 
lic, and  the  incidental  right  of  keeping  the  highway  in 
proper  repair  for  the  use  of  the  public,  is  io  well  estab- 
lished that  the  citation  of  other  authorities  is  not  deemed 
necessary. 

If,  then,  appellee  was  the  owner  of  the  fee  subject  to 
the  easement,  as  we  have  seen  he  was,  has  he  the  right 
to  maintain  ejectment?  In  Smith  v.  Chicago,  Alton  and  St. 
Louis  Railroad  Co,  67  111.  191,  it  was  held  that  ejectment 
would  lie  against  a  railroad  corporation  by  the  owner  of 
the  fee,  for  land  taken  and  used  by  it  for  the  purposes  of 
its  road,  where  the  land  had  not  been  condemned  under 
proceedings  instituted  for  that  purpose  in  the  mode  pre- 
scribed by  law.  If  an  action  of  ejectment  may  be  main- 
tained against  a  railroad  company  by  the  owner  of  the 
fee  where  land  has  been  taken  by  the  railroad  company 
without  instituting  proceedings  to  condemn,  upon  the 
same  ground  no  reason  occurs  to  us  which  would  prevent 
the  owner  of  the  fee  from  maintaining  an  action  of  eject- 
ment where  possession  has  been  taken  by  a  telegraph 
company.  Indeed,  the  two  cases  stand  upon  the  same 
ground,  and  if  a  recovery  may  be  had  in  the  one  case  a 
recovery  may  also  be  had  in  the  other. 

The  question  whether  the  owner  of  the  fee  of  a  high-' 
way  may  bring  ejectment  has  arisen  in  other  States,  and 
it  has  been  expressly  held  that  the  action  will  lie.  In 
T.  H.  &  S.  liy.  Co.  V.  Bodel,  46  Am.  Rep.  166,  in  the  discus- 
sion of  the  question  the  court  said:  "The  doctrine  that 
the  owner  of  the  fee  may  maintain  ejectment  for  the  land 
covered  by  a  public  highway  is  as  old,  at  least,  as  Good- 
title  V.  AllceVy  1  Burr.  133.  Lord  Mansfield  there  said:  *I 
see  no  ground  why  the  owner  of  the  soil  may  not  bring 
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ejectment  as  well  as  trespass.  *  *  *  »Tis  true,  he 
must  recover  the  land  subject  to  the  way;  but  surely  he 
ought  to  have  a  specific  remedy  to  recover  the  land  it- 
self, notwithstanding  its  being  subject  to  an  easement 
upon  it.'"  The  court  again  says,  on  page  167:  "We  have 
no  doubt  at  all  as  to  the  right  of  the  owner  of  the  fee 
to  maintain  ejectment  against  a  wrongdoer,  although  the 
fee  is  burdened  by  a  public  easement.  Our  own  cases,  as 
we  have  shown,  so  declare,  and  so  do  all  the  well  con- 
sidered cases."  See,  also,  Carjyenter  v.  0.  &  S,  B.  R.  Co.  24 
N.  Y.  655,  and  liobert  v.  Sadler,  104  id.  229. 

In  Indianapolis,  Bloomington  and  Western  Railroad  Co,  v. 
Hartley,  67  111.  439,  it  was  held  that  where  the  public  have 
acquired  an  easement  over  a  person's  land  for  an  ordinary 
street  or  highway,  the  location  of  the  track  of  a  railroad 
on  the  same  is  an  additional  burden  and  servitude  upon 
the  land,  which  will  entitle  the  owner  to  additional  com- 
pensation; that  such  an  act  is  an  exclusive  appropriation 
by  the  railroad  company  of  the  soil  to  its  own  use  which 
the  owner  had  the  right  himself  to  use  for  any  purpose 
not  inconsistent  with  the  public  easement,  and  that  hence 
it  is  taking  private  proj^erty  for  public  use,  which  cannot 
be  done  without  making  just  compensation. 

In  Board  of  Trade  Tel,  Co.  v.  Barnett,  107  111.  507,  an  action 
of  trespass  was  brought  by  an  owner  of  land  abutting  on 
a  highway,  to  recover  damages  alleged  to  have  been  sus- 
tained by  the  erection  of  a  telegraph  line  on  the  highway, 
and  the  court  held  that  the  construction  and  maintenance 
of  a  telegraph  line  upon  the  highway  was  a  new  and  ad- 
ditional burden  on  the  fee,  to  which  it  was  not  contem- 
plated it  should  be  subjected  when  the  road  was  laid  out, 
and  that  the  owner  of  the  fee  was  entitled  to  recover  ad- 
ditional compensation  for  such  use;  that  if  the  construc- 
tion of  the  telegraph  line  was  an  additional  burden  on 
the  fee,  as  the  fee  belonged  to  the  appellee  that  burden 
could  not  be  imposed  upon  the  land  unless  compensation 
was  made  as  provided  by  law. 
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The  appellee  here  was  the  owner  of  the  fee,  subject 
to  the  easment  of  the  public  to  use  the  land  for  a  public 
hig^hway.  He  had  been  compensated  for  this  public  use, 
and  could  make  no  objection  to  the  right  of  the  public  to 
use  the  land  for  a  public  hiji^hway,  but  no  additional  bur- 
den could  he  imposed  upon  the  fee  without  compensation. 
When  appellant,  therefore,  entered  upon  and  took  pos- 
session of  the  land  and  erected  its  line  without  institut- 
ing proceedings  to  condemn,  as  required  by  law,  it  was 
a  trespasser,  and  no  reason  appears  why  appellee  might 
not  sue  in  trespass  and  recover  such  damages  as  he  had 
sustained,  or  bring  ejectment  and  regain  his  property  in 
the  condition  it  was  in  when  appellant  entered  upon  it. 

But  it  is  said  the  telegraph  company  obtained  the 
right  to  construct  its  line  from  the  coimtj?^  board  of  Madi- 
son county,  and  the  authority  of  the  county  officers  to 
grant  a  license  of  this  character  cannot  be  questioned  in 
a  proceeding  of  this  kind.  The  consent  of  the  county 
board  of  Madison  county  that  the  line  might  be  erected 
on  the  public  highway  would  no  doubt  be  binding  on  the 
couMty  and  the  road  authorities  in  the  several  towns 
through  which  the  highway  runs  upon  which  the  line  was 
authorized  to  be  constructed,  but  the  county  board  could 
give  no  consent  which  would  be  binding  on  any  owner  of 
the  fee  in  the  highway  where  the  line  was  constructed. 
The  right  of  the  owner  of  the  fee  was  beyond  the  control 
of  the  county  board.  His  right  is  predicated  on  that  pro- 
vision of  the  constitution  which  declares  that  "private 
property  shall  not  be  taken  or  damaged  without  just  com- 
pensation." The  legislature  had  no  authority  to  confer 
power  on  the  county  board  to  authorize  the  appellant 
company  to  take  appellee's  land  without  compensation, 
and  hence  the  county  board  was  powerless  to  give  such 
authority.  But  it  will  not  be  necessary  to  consider  this 
question  further,  as  it  was  settled  against  appellant  in 
Board  of  Trade  Tel.  Co.  v.  Barnetf,  siipra,  as  will  be  found 
upon  an  examination  of  that  case. 
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It  is,  however,  said  that  appellee  purchased  the  land 
after  the  telegraph  line  was  constructed,  with  full  notice 
that  the  line  had  been  constructed,  and  hence  he  took  the 
land  with  the  burden  upon  it.  It  is  no  doubt  true  that 
appellee  purchased  the  land  subject  to  all  rights  appel- 
lant possessed  in  it;  but  the  trouble  with  appellant  is,  by 
taking"  possession  without  making  compensation  to  the 
owner  of  the  fee  it  acquired  no  rights  as  against  such 
owner,  and  when  appellee  purchased  he  acquired  all  the 
rights  in  the  land  possessed  by  his  grantor,  and  if  his 
grantor  was  entitled  to  bring  ejectment  this  right  passed 
to  appellee.  Whether  appellee  could  maintain  trespass, 
or  whether  he  would  be  barred  by  the  Statute  of  Limita- 
tions had  such  an  action  been  brought,  is  a  question  not 
presented  by  this  record.  The  sole  question  here  is  the 
right  of  appellee  to  maintain  ejectment.  The  circuit  court 
held  that  he  had  that  right,  and  we  think  the  judgment 


correct,  and  it  will  be  affirmed. 


Judgrnent  affirmed. 
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The  Chicago  and  Alton  Railroad  Company 

V. 

Patrick  Maroney. 

Opinion  filed  December  f>2y  1897, 

1.  Master  and  servant — master  should  provide  servant  toith  suit- 
able place  and  appliances  for  his  icork.  It  is  the  duty  of  the  master  to 
provide  his  servants  with  suitable  and  reasonably  safe  places  and 
appliances  in  and  with  which  to  work. 

2.  Samv:— scaffold  for  bricic  masons  is  a  "place"  or  **appliance"  forpt^ 
fanning  work.  A  scaffold  to  be  used  by  brick  masons  in  erecting  a 
round-house  is  such  a  "place"  or  "appliance"  as  must  be  furnished 
by  the  master. 

3.  Same — duty  of  providing  safe  place  or  appliance  cannot  be  delegoJted. 
The  duty  of  the  master  to  provide  his  servants  with  reasonably 
safe  places  and  appliances  in  and  with  which  to  work  is  a  positive 
oblijj^ation,  and  cannot  be  delegrated  by  the  master  so  as  to  relieve 
him  from  liability  for  defects. 
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4.  Sa^ab— -servant  may  assume  that  master  has  provided  a  reasonably 
safe  place  to  work.  In  the  absence  of  actual  knowledge  to  the  con- 
trary a  servant  may  assume  that  his  master  has  discharged  his 
duty  in  providing  a  reasonably  safe  place  and  appliances  in  and 
with  which  to  work. 

5.  Same— tc/iCH  servant  need  not  prove  master^ s  knowledge  qf  defects. 
A  servant  suing  the  master  for  damages  for  injuries  received  by 
the  failing  of  a  scaffold  need  not  prove  the  master's  knowledge  of 
the  defect,  where  such  defect  is  not  a  latent  one,  which  arose  after 
the  construction  of  the  scaffold,  but  is  one  which  arose  from  the 
neglect  of  other  servants  of  the  master  to  put  in  place  certain 
braces  or  foot-locks  which  had  been  provided,  and  which  were 
necessary  to  strengthen  and  support  the  scaffold. 

6.  Same — wfien  master  cannot  avail  of  defense  of  "felloto-servants'*  in 
suit  for  damages.  A  master  sued  by  his  servant  for  damages  for  in- 
juries received  by  the  falling  of  a  defective  scaffold  cannot  avail 
himself  of  the  defense  that  the  scaffold  was  built  by  other  servants 
of  the  master  claimed  to  be  fellow-servants  with  the  plaintiff,  as 
the  master  is  liable  for  failure  to  provide  a  reasonably  safe  place 
to  work,  whether  he  undertakes  the  performance  of  that  duty  per- 
sonally or  ^rough  other  servants. 

7.  Instructions— «ac/i  instruction  need  not  embrace  every  ground  of 
liability  averred  in  different  counts.  A  plaintiff  in  an  action  for  neg- 
ligence need  not  embrace  in  each  instruction  every  ground  of  lia- 
bility averred  in  the  different  counts  of  the  declaration,  but  may 
frame  an  instruction  for  each  charge  of  negligence  averred. 

8.  Same— instruction  invading  province  of  jury  miist  be  refused.  An 
instruction  is  properly  refused  which  invades  the  province  of  the 
jury  by  attempting  to  decide  a  question  of  fact  for  them, 

Chicago  &  Alton  Railroad  Co.  v.  Maroney^  67  111.  App.  G18,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Arthur  H.  Chetlain, 
Judge,  presiding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  First  District  affirming  a  judgment  in  the 
sum  of  $2500,  entered  in  the  Superior  Court  of  Cook  count}^ 
in  an  action  on  the  case  brought  by  the  appellee  against 
the  appellant  company. 

The  declaration  charged  the  appellee  was  engaged  by 
the  appellant  company  to  work  at  his  occupation  as  a 
brick  mason  in  the  construction  of  a  round-house  in  the 
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city  of  Chicago,  and  that  the  scaffold  prepared  by  the 
appellant  company  for  the  use  of  the  appellee  and  other 
masons  gave  way  and  precipitated  them  to  the  ground, 
a  distance  of  twenty  feet  or  more,  whereby  appellee  re- 
ceived serious  personal  injuries.  The  first  count  of  the 
declaration  charged  that  servants  of  the  appellant  com- 
pany, not  fellow- servants  of  the  appellee,  so  negligently 
and  improperly  built  and  constructed  the  scaffold  that  it 
was  insufficient  to  support  the  weight  of  the  workmen. 
The  second  count  preferred  the  same  charge  of  negli- 
gence, and  specifically  charged  that  the  scaffold  was  built 
of  poor,  unsubstantial  and  defective  boards  and  timbers 
and  was  not  properly  supported  by  braces  or  stays.  The' 
third  count  charged  that,the  appellant  company  negli- 
gently caused  the  scaffold  to  be  overloaded  with  work- 
men. The  plea  was,  not  guilty,  and  a  trial  before  the 
court  and  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  appellee  in  the  sum  of  $2500. 

James  H.  Telx^er,  for  appellant. 

WiLLARD  Gentleman,  and  Edwin  W.  Sims,  for  ap- 
pellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  errors  assigned  in  this  court  are,  that  the  trial 
court  erred,  first,  in  denying  the  motion  of  the  appellant 
company,  entered  at  the  close  of  all  the  testimony,  to 
peremptorily  direct  a  verdict  in  its  favor;  and  second, 
the  court  erred  in  its  rulings  in  giving  instructions  for 
the  appellee  and  in  refusing  certain  instructions  asked 
by  the  appellant  company. 

Counsel  for  appellant  insists  the  appellee,  in  order  to 
recover,  was  required  to  establish  three  propositions,  L  e., 
(a)  that  the  scaffold  was  defective;  (W  the  appellant  com- 
pany had  notice  thereof  or  was  chargeable  with  notice; 
and  (c)  the  appellee  did  not  know  of  the  alleged  defect 
and  had  not  equal  means  with  the  master  of  knowing.    It 
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is  urged  there  was  no  evidence  tending  to  establish  either 
the  second  or  third  proposition,  and  hence  it  is  argued 
the  court  erred  in  refusing  to  direct  a  verdict  in  favor 
of  the  appellant  company. 

It  will  be  observed  the  position  taken  by  counsel  fpr 
appellant  ignores  the  charge  of  the  third  count  of  the 
declaration.  We  find  that  charge  was  not  referred  to  in 
any  instruction  asked  by  either  of  the  parties,  and  it  is 
therefore  apparent  the  only  issues  which  the  evidence,  in 
the  opinion  of  the  parties,  justified  them  in  presenting  to 
the  jury  were  those  arising  under  the  first  and  second 
counts  of  the  declaration.  We  may  therefore  assume  the 
appellant  is  warranted  in  ignoring  in  this  court  the  charge 
of  negligence  preferred  in  the  third  count.  We  may,  then, 
confine  our  attention,  upon  this  branch  of  the  case,  to  the 
pertinency  of  the  three  propositions  advanced  by  counsel 
for  appellant. 

The  evidence  abundantly  tended  to  establish  the  first 
of  these — that  the  scaffold  was  defective.  Two  witnesses, 
at  least,  testified  that  certain  foot-locks  and  braces  in- 
tended to  be  used  in  the  construction  of  the  scaffold,  and 
necessary  to  properly  strengthen  it,  were  not  used,  but 
were  thrown  up  on  the  floor  of  the  scaffold.  The  section 
of  scaffolding  which  fell  was  put  up  on  Saturday  after- 
noon, and  the  evidence  tended  to  show  it  was  not  used  on 
that  day.  It  gave  way  within  a  few  minutes  after  the 
appellee  and  other  workmen  went  upon  it  on  the  follow- 
ing Monday  morning. 

We  do  not  assent  that  it  was  requisite  to  a  recovery 
it  should  have  been  proven  that  appellant  had  notice,  or 
was  chargeable  with  notice,  the  scaffold  was  unsafe  or 
defective,  as  urged  in  the  second  proposition,  or  that 
appellee  did  not  know,  or  had  not  equal  opportunity  with 
appellant  of  knowing,  the  scaffold  was  unsafe  or  insuffi- 
cient, as  urged  in  the  third  proposition.  It  was  the  duty 
of  appellant  to  provide  appellee  a  suitable  and  safe  place 
and  appliances  in  and  with  which  to  work.    (Chicago  Drop 
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Forge  and  Foundry  Co.  v.  VanDam^  149  111.  337;  Mobile  and 
Ohio  Railroad  Co.  v.  Godfrey,  155  id.  78;  Hess  v.  Bosenthal, 
160  id.  621;  Cooley  on  Torts,  561.)  In  this  instance  the 
scaffold  was  such  place  or  appliance  which  the  appellant 
company  was  required  to  provide.  It  undertook  to  con- 
struct it,  and  the  defect  was  in  its  construction.  The 
fault  was  not  latent  in  character,  but,  as  the  evidence 
tended  to  show,  was  the  result  of  the  neglif^ent  failure  of 
employees  of  the  appellant  company  to  place  in  position 
certain  foot-locks  or  braces  necessary  to  support  and 
strengthen  the  scaffold,  which  foot-locks  and  braces  had 
been  supplied  to  be  used  for  that  purpose.  If  the  scaffold 
had  been  properly  constructed  and  had  become  unsafe  by 
reason  of  a  defect  subsequently  arising",  the  doctrine  that 
the  liability  of  the  appellant  company  depended  upon 
notice  of  such  subsequent  defect  might  have  had  applica- 
tion, but  not  so  when  the  defect  occurs  by  reason  of  the 
failure  of  the  appellant  company  to  discharge  the  duty 
cast  upon  it  by  law  of  providing  a  safe  place  for  the  ap- 
pellee to  work.  If  it  omitted  its  duty  in  this  regard,  no 
rule  of  law  required  it  should  be  notified  of  its  own  failure 
before  it  should  be  deemed  answerable  for  injuries  result- 
ing from  such  failure. 

Nor  is  the  third  proposition,  that  it  should  affirma- 
tively appear  the  appellee  did  not  know  of  the  defect,  or 
had  not  equal  means  of  knowing,  etc.,  applicable  in  such 
state  of  case.  The  appellee  had  a  right  to  assume  the 
appellant  company  had  discharged  its  duty,  {Monmouth 
Mining  and  Manf,  Co,  v.  Erliiig,  148  111.  521,)  and  to  act  up- 
on such  assumption,  in  the  absence  of  actual  knowledge 
to  the  contrary.  United  States  Bolting  Stock  Co,  v.  Wilder, 
116111.  100;  Chicago  and  Eastern  Illinois  Bailroad  Co.  v.  Ilines, 
132  id.  161;  Pullman  Palace  Car  Co.  v.  Laack,  143  id.  242; 
Pennsylvania  Coal  Co,  v.  Kelly,  156  id.  9;  Wharton  on  Negli- 
gence, 211;  Bishop  on  Non-contract  Law,  sees.  647,  648. 

It  is,  however,  insisted,  the  workmen  emj^lo^^'ed  by  the 
appellant  company  to  construct  the  scaffolding,  and  the 
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appellee,  were  fellow- servants,  and  that  appellee  cannot 
recover  if  he  was  injured  by  the  negligence  of  a  fellow- 
servant.  The  relation  of  fellow-servant,  if  it  existed,  can 
not  avail  to  relieve  the  appellant  company  of  liability. 
The  duty  of  the  master  to  furnish  safe  means,  places  and 
instrumentalities  for  the  servant's  use  is,  we  declared 
in  Hess  v.  Rosenthal,  supra,  (p.  628,)  "a  positive  obligation 
towards  the  servant,  and  the  master  is  responsible  for 
any  failure  to  discharge  that  duty,  whether  he  undertakes 
its  performance  personally  or  through  another  servant. 
The  master  cannot  divest  himself  of  such  duty,  and  he  is 
responsible,  as  for  his  own  personal  negligence,  for  a  want 
of  proper  caution  on  the  part  of  his  agent."  And  in  Chi- 
cago,  Burlington  and  Quincy  Railroad  Co.  v.  Avery,  109  111.  314, 
we  said  (p.  322):  "The  master's  own  duty  to  the  servant 
is  always  to  be  performed.  The  neglect  of  that  duty  is 
not  a  peril  which  the  servant  assumes,  and  where  the  per- 
formance of  that  duty  is  devolved  upon  a  fellow- servant 
the  master's  liability  in  respect  thereof  still  remains. 
Care  in  the  supplying  of  safe  instrumentalities  in  the  doing 
of  the  work  undertaken  is  the  duty  of  the  master  to  the 
servant,  hence  the  rule  of  non-liability  on  the  part  of  an 
employer  for  the  negligence  of  a  fellow- servant  has  no 
application  in  this  case,  where  the  negligence  in  question 
is  the  master's  neglect  of  duty  in  the  providing  of  safe 
appliances." 

We  find  no  error  in  the  ruling  of  the  court  upon  instruc- 
tions. The  complaint  as  to  instruction  No.  1,  given  on 
behalf  of  appellee,  is,  it  ignores  the  ground  set  up  in  the  . 
third  count  of  the  declaration.  The  instruction  has  ref- 
erence only  to  liability  by  reason  of  the  alleged  negligence 
charged  in  the  first  and  second  counts  of  the  declaration, 
and  we  know  of  no  rule  or  reason  requiring  a  litigant 
to  embrace  in  each  instruction  every  ground  of  liability 
averred  in  the  different  counts  of  the  declaration.  On  the 
contrary,  he  may  frame  an  instruction  touching  upon  each 
separate  charge  of  negligence  as  set  forth  in  any  count. 
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What  we  have  hereinbefore  said  in  response  to  the  in- 
sistence of  the  appellant  company  that  the' liability  of  the 
master  and  the  right  of  the  appellee  to  recover  depended 
upon  notice  or  knowledge  possessed  by  the  parties,  re- 
spectively, or  which  they  should  have  possessed,  of  the 
defective  condition  of  the  scaffolding-,  disposes  of  the  ob- 
jections to  the  other  instructions  given  on  behalf  of  the 
appellee,  and  also  the  complaints  as  to  the  refusal  of  in- 
structions asked  by  the  appellant,  except  as  to  refused 
instruction  No.  3.  Instruction  No.  3,  asked  by  appellant, 
but  refused,  was  no  doubt  intended  to  advise  the  jury  that 
if  the  scaffold  was  properly  constructed,  and  was  "inter- 
fered with  and  weakened  afterwards"  by  some  unauthor- 
ized person,  the  appellant  company  was  not  liable,  unless 
it  appeared  it  had  notice  of  such  subsequent  defect  or  the 
circumstances  were  such  that  it  should  be  charged  with 
notice.  But  the  instruction  as  framed  asked  the  court  to 
charge  the  jury  that  if  the  scaffolding  was  properly  con- 
structed and  finished  on  Saturday  and  gave  way  on  the 
followiag  Monday,  as  a  matter  of  law  the  appellant  com- 
pany was  not  to  be  deemed  chargeable  with  notice.  If  in- 
volved in  the  case  at  all,  it  was  a  question  of  fact  whether, 
under  all  the  circumstances,  the  time  intervening  between 
the  alleged  completion  of  the  scaffold  and  its  fall  was  so 
short  that  it  should  be  presumed  the  appellant  could  not 
reasonably  have  discovered  the  scaffold  had  been  "inter- 
fered with  and  weakened."  The  law  has  no  rule  about 
it,  consequently  the  court  rightly  declined  to  invade  the 
province  of  the  jury  by  assuming  to  decide  a  question  of 
fact  for  them. 

We  think  the  record  is  free  from  error,  and  the  judg- 
ment of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Digitized  by 


Google 


Jkt.  '97.] 


Lynn  v.  The  People. 


527 


Philip  Lynn 

V. 

The  People  op  the  State  op  Illinois. 

Opinion  filed  December  f^,  1897, 

1.  Criminal  l,aw— trial  of  police  officer  for  murder— ^roof  of  his  du- 
ties unnjecessary.  On  the  trial  of  a  village  marshal  for  murder  the 
court  may  refuse  to  admit  proof  of  his  official  duties  as  they  are 
defined  by  public  law,  but  the  jury  must  be  properly  instructed  con- 
cerning them. 

2.  Saue— official  character  of  defendant  is  pertinent  on  trial  for  mur- 
der. On  the  trial  of  a  village  marshal  for  murder,  his  official  char- 
acter is  pertinent  in  determining  the  legal  relations  and  duties 
between  the  defendant  and  the  deceased,  and  to  characterize  their 
respective  acts  at  the  time  of  the  killing. 

3.  Same — a  village  marshal  may  arrest  without  a  warranty  for  cnm- 
inal  offenses.  A  village  marshal  is  a  peace  officer,  and  may  arrest 
a  person  without  a  warrant  for  a  criminal  offense  committed  in 
his  presence,  and  also  where  a  crime  has  been  committed  and  he 
has  reasonable  grounds  for  believing  that  the  person  to  be  arrested 
is  the  criminal.  , 

4.  Same— w/i6n  instruction  in  murder  trial  is  erroneous  and  prejudi- 
cial. An  instruction  in  a  murder  trial  that  if  the  defendant  went 
where  the  deceased  was  and  provoked  a  difficulty,  into  which  he 
voluntarily  entered  and  in  which  he  killed  the  deceased,  then  the 
act  could  not  be  justified  as  being  in  self-defense,  is  erroneous  and 
prejudicial,  where  the  defendant  was  a  village  marshal  called  to 
the  scene  to  quell  a  disturbauce  made  by  the  deceased. 

5.  Same — officer,  when  resisted,  is  not  required  to  decline  combat  to  jus- 
tify slaying  his  assailaiit.  An  officer  whose  duty  it  is  to  preserve  the 
peace  is  not  required  to  decline  combat,  when  resisted  in  his  duties, 
and  to  put  himself  out  of  danger,  before  he  will  be  justified  in  slay- 
ing his  assailant,  as  an  officer  so  acting  will  be  protected,  though 
a  different  rule  would  prevail  as  to  private  individuals. 

6.  Same — whether  defendant  is  guilty  of  murder  or  manslaugfUer  is  for 
the  jury.  Whether  a  person  indicted  for  murder  is  guilty  of  murder 
or  manslaughter  must  be  determined  by  the  jury  under  proper  in- 
structions, and  an  instruction  that  If  the  jury  believe  certain  facts 
they  must  find  the  defendant  "guilty  of  murder"  is  erroneous. 

Writ  of  Error  to  the  Circuit  Court  of  Massac  county; 
the  Hon.  A.  K.  Vickers,  Judge,  presiding. 
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At  the  November  term,  1896,  of  the  circuit  court  of 
Massac  county  plaintiff  in  error  was  convicted  of  the  crime 
of  murder  and  sentenced  to  the  penitentiary  for  sixteen 
years.  Prom  this  conviction  he  has  sued  out  this  writ  of 
error. 

It  appears  from  the  record  that  plaintiff  in  error  was 
marshal  of  the  village  of  Brooklyn,  in  Massac  county.  On 
the  second  day  of  May,  the  day  the  shooting  took  place, 
plaintiff  in  error  borrowed  a  gun,  and  had  been  shooting 
unmuzzled  dogs  by  order  of  the  mayor.  Milas  Bradshaw, 
known  among  his  companions  as  "Lightning'  Bug,"  was 
a  negro,  unmarried,  but  who  lived  with  a  woman  called 
Jennie  Williams.  In  the  afternoon  of  said  second  day  of 
May,  Bradshaw  and  four  others,  colored  persons,  two  or 
three  being  women,  were  engaged  in  playing  cards  in  the 
room  of  one  Ora  Shaw,  which  was  back  of  a  restaurant. 
An  alley  led  from  the  street,  on  the  east  side  of  the  res- 
taurant, to  the  rear.  A  saloon  adjoined  the  restaurant 
on  the  west,  and  in  the  rear  of  the  two  buildings  was  a 
yard,  in  which  the  shooting  took  place.  About  five  o'clock 
in  the  afternoon,  while  the  plaintiff  in  error  was  in  the 
vicinity  of  the  saloon,  a  disturbance  occurred  between 
Bradshaw  and  his  mistress,  Jennie  Williams,  and  "a  wo- 
man came  screaming  in  the  alley,"  as  Solomon  Grace,  one 
of  the  People's  witnesses,  swears,  "and  told  him  (defend- 
ant) that  Lightning  Bug  was  whipping  his  wife,  and  Lynn 
(defendant)  went  back  there."  This  testimony  is  undis- 
puted. It  further  appears  that  when  the  plaintiff  in  error 
reached  the  rear  of  the  buildings  Bradshaw  and  the  other 
negroes  were  in  the  yard.  Ora  Shaw,  another  of  the 
People's  witnesses,  swears:  "Jennie  and  Bug  were  in  a 
kind  of  a  dispute,  and  Mr.  Lynn  (the  marshal)  walks  up 
and  demands  peace;  says:  *Bug,  that  is  a  good  woman; 
you  ought  not  to  beat  her  in  that  way,  and  be  all  the  time 
fussing  and  fighting  and  whipping  her;  if  j^ou,  don't  quit 
I  will  run  you  in,' — says,  *If  you  do  it  any  more  I  will  run 
you  in/"  The  woman,  Jennie  Williams,  was  there.  Her  eyes 
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were  blackened  from  a  blow,  but  it  is  denied  that  Brad- 
shaw  did  it  that  day.  It  appears  that  Bradshaw  became 
angary,  got  up  and  commenced  cursing"  the  marshal,  and 
started  into  the  saloon,  saying,  as  Solomon  Grace  swears, 
"No  God  damn  white  son  of  a  bitch"  could  do  anything  with 
him;  that  he  would  go  home  and  get  his  gun.  He  passed 
out  of  the  front  door  of  the  saloon.  In  a  few  minutes  he 
returned  to  the  back  yard  where  the  marshal  was  and 
again  commenced  swearing  at  him.  Grace  says  Bradshaw 
was  standing  in  front  of  Ora  Shaw's  door,  about  five  or 
six  feet  from  the  building,  when  he  got  there;  that  Lynn 
was  standing  in  the  middle  of  the  yard,  about  thirty  feet 
from  Bradshaw;  that  he  had  his  gun  up  to  his  shoulder 
and  was  kind  of  backing  and  going  sideways,  and  told 
Bradshaw  not  to  make  a  step  towards  him  or  he  would 
kill  him;  that  he  had  the  gun  up  to  his  shoulder  when 
witness  first  saw  him,  then  brought  it  down  in  his  hand 
and  then  raised  it  up  again;  that  Lightning  Bug  said, "You 
damn  white  son  of  a  bitch,  you  are  afraid  to  shoot;"  that 
Lynn  then  brought  up  the  gun  and  shot  him. 

The  defendant's  testimony  as  to  what  occurred  at  this 
time  was  as  follows:  "The  next  I  saw  of  him  was  when 
he  turned  the  corner  of  the  alley  on  me  there — the  alley 
I  had  gone  up.  I  commenced  backing  back  around  this 
way  and  he  come  up  the  little  walk,  and  against  I  got 
back  as  far  as  midway  of  the  house  he  was  midways  too, 
and  commenced  from  there  coming  on  to  me,  straight 
towards  me,  and  I  kept  backing  and  begging  him  not  to 
come  on  to  me, — telling  him  to  stay  off — I  did  not  want 
to  hurt  him.  He  comes  very  slow,  like  he  wanted  to  slip 
on  me.  I  raised  and  lowered  my  gun  three  times  to  take 
aim.  The  last  time  I  took  aim  and  he  got  out  and  was 
standing  between  them  beer  kegs.  I  told  him,  I  says, 
*Bug,  I  don't  want  to  kill  you,  but  if  you  come  any  closer 
to  me  I  will  have  to  do  it.'  He  just  took  his  left  hand  and 
pulled  his  bosom  open.  He  had  on  a  jumper.  They  carry 
ties  in  them.    He  jerked  his  jumper  open.    He  says,  'You 
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God  damn  white-livered  son-of-a-bitch,  I  will  make  you 
do  it!'  and  he  made  another  step  rig-ht  at  me  and  I  shot 
him.  I  certainly  was  afraid  he  would  hurt  me.  I  knew 
if  he  got  much  closer  to  me  he  would  be  able  to  make  a 
leap  for  my  gun." 

Defendant's  brother,  Boyd  Lynn,  testified:  "I  heard 
Phil  halloo,  *Stand  back;  don't  come  on  me,'  and  then  I 
went  out  there.  He  was  going  onto  Phil.  Phil  was  back 
against  the  fence.  This  Jennie  was  grabbing  at  the  gun 
and  Lightning  Bug  was  going.onto  him.  There  was  about 
eight  feet  between  them.  I  stepped  past  and  touched  Jen- 
nie on  the  shoulder.  I  says,  *Here,  Jennie,  stop  this;  get 
away;  he  will  not  hurt  him,'  and  she  turned  around  to  talk 
to  Lightning  Bug.  I  says,  *He  will  not  shoot  him  if  he 
stays  off  of  him. '  He  told  her  he  did  not  want  to  hurt  him. 
He  says,  *If  he  will  stay  off  of  me  I  will  not  hurt  him.' 
Phil  stepped  out  to  this  path.  The  weeds  were  high — 
almost  waist  high.  There  is  a  path  that  leads  across  the 
yard.  He  backed  into  that  and  was  making  for  this  door, 
and  Lightning  Bug  comes  along  this  walk,  walking  side- 
ways and  bemeaning  Phil  all  the  time.  He  called  him  as 
hard  names  as  he  could.  Phil  was  holding  him  off,  telling 
him  to  stop;  stay  off  of  him;  he  did  not  want  to  hurt  him. 
Just  before  the  shooting  Bug  was  walking — just  keeping 
even  with  him.  Phil  was  in  this  path,  and  says,  'Stay 
off  and  I  will  not  shoot  you.'  He  kept  on  telling  him,  so 
when  he  got  to  this  door,  in  front  of  Ora  Shaw's  room, 
there  was  an  open  space  there  between  some  beer  kegs 
in  the  path  that  led  to  the  privy,  and  there  is  where  he 
made  at  him  the  last  time,  and  Phil  says,  'Don't  come  on 
me, '  and  he  throwed  his  bosom  back  that  way  and  run  his 
right  hand  back  behind  him  and  says,  *God  damn  white- 
livered  son  of  a  bitch,  I  will  make  you  shoot;  you  have 
not  got  nerve  enough  to  shoot,'  and  he  made,  I  guess,  two 
steps  towards  Phil.  Then  the  shooting  took.place.  Light- 
ning Bug  was  considered  a  dangerous  man." 
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Several  witnesses  were  called,  among  them  two  police- 
men from  Paducah,  who  testified  that  the  deceased  was  a 
dangerous  man.    ^ 

Under  the  assignments  of  error  plaintiff  in  error  urges 
five  grounds  for  reversal:  First,  the  court  erred  in  re- 
fusing to  admit  proper  evidence  on  the  part  of  the  defend- 
ant; second,  in  giving  improper  instructions  on  the  part 
of  the  People  and  also  in  refusing  proper  instructions  on 
the  part  of  defendant;  third,  in  overruling  motioii  for  a 
new  trial;  fourth,  in  rendering  judgment  on  the  verdict; 
fifth,  the  verdict  was  contrary  to  the  law  and  the  evidence. 

James  C.  Courtney,  (Benjamin  O.  Jones,  and  Rob- 
ert Nuckolls,  of  counsel,)  for  plaintiff  in  error: 

The  question  whether  the  defendant  is  guilty  of  mur- 
der or  manslaughter  is  for  the  jury,  and  they  should  be 
left  free  to  determine  that  fact  for  themselves,  and  an 
instruction  directing  them  to  find  the  defendant  guilty  of 
murder  is  erroneous.     Patton  v.  Peoj)le,  114  111.  505. 

Bailiffs,  constables,  watchmen,  etc.,  while  in  the  exe- 
cution of  their  office,-  are  under  the  peculiar  protection 
of  the  law,— a  protection  founded  on  wisdom  and  equity 
and  in  every  principle  of  political  equity,  for  without  it 
the  public  tranquillity  cannot  possibly  be  maintained  or 
private  property  secured,  nor,  in  the  ordinary  course  of 
things,  will  offenders  of  any  kind  be  amenable  to  justice. 
1  Russell  on  Crimes,  532. 

In  all  cases,  whether  civil  or  criminal,  where  persons 
have  a  right  to  arrest  and  imimson,  and,  using  the  proper 
means  for  that  purpose,  are  resisted,  in  so  doing  they 
may  repel  force  with  force  and  need  not  give  back,  and 
if  the  party  making  the  resistance  is  unavoidably  killed 
in  the  struggle  this  homicide  is  justifiable.  1  Russell  on 
Crimes,  666;  1  Hale,  494. 

It  is  the  duty  of  all  peace  officers  to  maintain  and  pre- 
serve the  peace,  and,  when  acting  in  the  exercise  of  their 
duty,  to  quell  an  affray  or  prevent  a  breach  of  the  peace. 
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They  are  under  the  peculiar  protection  of  the  law,  and 
they  are  never  required  to  retreat  or  decline  any  struggle 
as  against  one  openly  engaged  in  disturbing  the  peace,  but 
may  stand  their  ground,  and  even  attack  such  offenders 
if  necessary  to  prevent  a  breach  of  the  peace;  and  if  such 
an  offender  is  unavoidably  killed  by  such  officer  in  his 
attempt  to  prevent  a  breach  of  the  peace,  such  killing 
is  justifiable.  1  Hale,  494;  1  Hawkins,  82;  1  Poster,  321; 
1  East's  Pleas  of  the  Crown,  304;  State  v.  Dierberger,  96  Mo. 
667;  Head  v.  Martin,  85  Ky.  482;  State  v.  McNally,  87  Mo.  644; 
State  V.  Anderson,  1  Hill,  (S.  C.)  327. 

* 

E.  C.  Akin,  Attorney  General,  (D.  C.  Hagle,  C.  A. 
Hill,  D.  W.  Helm,  and  Sawyer  &  Evans,  of  counsel,) 
for  the  People: 

To  justify  the  taking  of  life  in  self-defense  the  danger 
must  be  so  urgent  and  pressing  that  in  order  to  save  his 
own  life  or  prevent  his  receiving  great  bodily  harm  the 
killing  of  the  other  must  be  absolutely  or  apparently  nec- 
essary to  the  party  killing.  Gainey  v.  People,  97  111.  270; 
Leigh  v.  People,  113  id.  379;  Davisson  v.  Peo2}le,  90  id.  222. 

To  justify  a  defendant  in  killing  another  it  is  not 
enough  that  he  be  under  reasonable  apprehension  of  dan- 
ger, but  he  must  at  the  time  have  not  only  a  reasonable 
but  a  well  founded  belief,  from  the  surroimding  circimi- 
stances,  that  he  is  actually  in  danger  of  losing  his  life  or 
receiving  great  bodily  harm.    Kinney  v.  People,  108  HI.  519. 

While  actual  danger  is  not  necessary  to  justify  a  re- 
sort to  self-defense,  yet  circumstances  must  be  such  as  to 
induce  a  reasonably  well  grounded  belief  of  danger  of  ac- 
tual loss  of  life  or  great  bodily  harm.  Kota  v.  People,  136 
111.  659. 

A  person,  when  assailed,  is  required  to  decline  the 
combat  in  good  faith,  and  use  all  measures  that  would  be 
adopted  by  reasonable  men  to  procure  their  safety  under 
similar  circumstances.  He  has  no  right  to  take  the  life 
of  another  unless  it  is  actually  or  apparently  necessary. 
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and  the  necessity,  real  or  apparent,  must  be  so  pressing 
as  to  exclude  all  other  reaconable  means  of  safety  before 
he  will  be  justified  in  slaying  his  assailant.  Davisson  v. 
People,  90  111.  222;  Leigh  v.  People,  113  id. ^379. 

It  makes  no  difference  what  threats  have  been  made 
or  what  the  fear  of  danger  may  be,  there  must  be  some 
overt  act  by  deceased  before  defendant  can  kill  in  self- 
defense.    Wilson  V.  Peojyle,  94  111.  300. 

When  a  man  expects  to  be  assaulted^  his  right  to  de- 
fend himself  does  not  arise  until  he  has  done  everything 
to  avoid  the  necessity.  Even  if  another  is  menacing  his 
life,  he  must  wait  until  some  overt  act  is  done  and  the 
danger  becomes  immediate  before  he  is  justified  in  killing. 
Moore  on  Grim.  Law,  p.  295,  sec.  352;  1  East's  Pleas  of  the 
Crown,  271,  272;  2  id.  272. 

In  a  homicide,  in  the  absence  of  an  apparent  well 
founded  danger  of  great  bodily  harm  or  provocation  cal- 
culated to  excite  irresistible  passion,  the  law  will  imply 
malice.    Peri  v.  People,  65  111.  18;  Kota  v.  People,  136  id.  659. 

Proof  of  character  of  the  defendant  as  vicious  or  des- 
perate, is,  like  proof  of  threats,  admissible  only  when  at- 
tacked, and  is  for  the  purpose  of  characterizing  an  assault 
made  by  the  deceased.     Leigh  v.  People,  131  111.  379. 

Where  a  party  provokes  or  brings  on  a  difficulty,  into 
which  he  voluntarily  enters,  he  cannot  claim^self- defense. 
Gainet/  v.  Peo2)le,  97  111.  270;  Kinney  v.  People,  108  id. -519. 

Where  the  killing  of  a  human  being  is  proved,  the 
burden  of  proving  circumstances  in  mitigation  is  upon 
the  accused,  unless  the  proof  on  the  part  of  the  prosecu- 
tion sufficiently  manifested  that  the  crime  only  amounts 
to  manslaughter.    Kota  v.  People,  136  111.  655. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Did  the  court  err  in  the  instructions  given  on  behalf  of 
the  People? — or,  in  other  words,  was  the  law  properly 
presented  to  the  jury,  as  applied  to  an  officer  whose  duty 
it  was  to  prevent  breaches  of  the  peace? 
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Paragraph  340  of  the  Criminal  Code  (Hurd's  Stat.  1895, 
p.  571,)  provides:  "It  shall  be  the  duty  of  every  sheriff, 
coroneV,  constable,  and  every  marshal,  policeman  or  other 
officer  of  any  incorporated  city,  town  or  village  having- 
the  power  of  a  sheriff  or  constable,  when  any  criminal 
offense  or  breach  of  the  peace  is  committed  or  attempted 
in  his  presence,  forthwith  to  apprehend  the  offender  and 
bring  him  before  some  justice  of  the  peace,  to  be  dealt 
with,  according  to  law;  to  suppress  all  riots  and  unlawful 
assemblies,  and  to  keep  the  peace,  and  without  delay  to 
serve  and  execute  all  warrants,  writs,  precepts  and  other 
process  to  him  lawfully  directed."  And  paragraph  342 
provides:  "An  arrest  may  be  made  by  an  officer  or  by 
a  private  person  without  warrant,  for  a  criminal  offense 
committed  or  attempted  in  his  presence,  and  by  an  officer 
when  a  criminal  offense  has  in  fact  been  committed  and 
he  has  reasonable  ground  for  believing  that  the  person 
to  be  arrested  has  committed  it." 

The  defendant  attempted  to  prove  his  duties  as  mar- 
shal, but  the  court,  on  objection  by  the  People,  refused 
to  permit  it  and  sustained  the  objection.  The  statute 
expressly  defines  the  duties  of  a  marshal,  and,  being  the 
lav7  of  the  State,  it  was  unnecessary  to  prove  his  duties. 
But  he  had  the  right  to  have  the  jury  properly  instructed 
on  the  question.  Twenty-two  instructions  were  given  on 
the  part  of  the  People,  and  four  are  particularly  objected 
to  as  erroneous  and  misleading.  The  t^nth  instruction  is 
in  the  following  language: 

"And  in  this  case,  if  you  find,  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  went  into 
the  back  yard  behind  the  saloon  of  John  Workman,  of 
Brooklyn,  to  where  the  deceased  was,  and  provoked  and 
brought  on  a  difficulty  with  the  said  Milas  Bradshaw,  in 
which  he,  the  defendant,  voluntarily  entered,  and  in  which 
he  used  a  deadly  weapon  and  killed  the  said  Milas  Brad- 
shaw, then  you  are  instructed  that  the  defendant  could 
not  excuse  said  killing  on  the  ground  that  it  was  neces- 
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sary  for  him  to  do  said  killing*  in  order  to  prevent  the 
said  Milas  Bradshaw  from  committing  a  great  bodily  in- 
jury upon  him  or  taking  his  life,  and  you  should  find  the 
defendant  guilty." 

The  defendant  was  an  officer  whose  duty  it  was  to  pre- 
serve the  peace.  The  official  character  of  the  officer  is 
pertinent  in  determining  the  legal  relations  and  duties  of 
the  person  killed  and  the  person  killing,  with  respect  to 
each  other,  and  thus  characterizing  their  acts  at  the  time 
of  the  killing.  In  this  instruction  the  jury  are  told  that 
if  the  defendant  went  where  the  deceased  was  and  pro- 
voked and  brought  on  a  difficulty  with  him,  into  which  he 
voluntarily  entered, — regardless  of  the  fact  that  he  was  an 
officer  called  to  preserve  the  peace  and  that  the  difficulty 
was  brought  on  by  his  attempt  to  keep  the  peace, — they 
must  find  defendant  guilty.  This  instruction  was  errone- 
ous and  misleading  in  view  of  the  testimony  in  the  case. 
He  did  not  go  there  voluntarily,  but  was  called  to  quell 
a  disturbance  between  the  deceased  and  the  woman,  Jen- 
nie Williams.  He  was  a  peace  officer,  and  under  the  law 
could  arrest  without  warrant  for  a  criminal  offense  com- 
mitted in  his  presence,  or  if  a  criminal  offense  had  in  fact 
been  committed  and  he  had  reasonable  ground  for  believ- 
ing that  the  person  to  be  arrested  had  committed  it.  In 
the  case  of  Shanley  v.  Wells,  71  111.  78,  which  was  an  action 
of  trespass  for  assault  and  battery  and  false  imprison- 
ment by  the  defendant,  a  policeman  of  the  city  of  Chi- 
cago, this  court  said  (p.  82):  "In  Main  v.  McCarty,  15  111. 
441,  it  was  held  that  the  power  to  arrest  without  warrant 
for  breaches  of  the  peace  or  threats  to  break  it,  exists  in 
cases  where  the  act  was  not  done  or  threat  uttered  in  the 
presence  of  the  officer,  when  the  charge  is  freshly  made 
and  the  officer  was  required  to  make  the  arrest."  See, 
also,  Cahill  v.  People,  106  111.  621. 

The  fifteenth  instruction  given  on  behalf  of  the  People 
is  as  follows: 
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"A  person  when  assailed  is  required  to  decline  the  com- 
bat in  good  faith,  if  by  so  doing"  he  could  put  himself  out 
of  danger,  and  use  all  means  that  would  be  adopted  by 
reasonable  men  to  procure  their  safety  under  similar  cir- 
cumstances; and  he  has  no  right  to  take  the  life  of  an- 
other unless  it  is  actually  or  apparently  necessary,  and 
the  necessity,  real  or  apparent,  must  be  so  pressing  as  to 
exclude  all  other  reasonable  means  of  safety  before  he 
will  be  justified  in  slaying  his  assailant." 

Here  the  jury  are  told  that  **a  person  when  assailed  is 
required  to  decline  the  combat  in  good  faith,  if  by  so  doing 
he  could  put  himself  out  of  danger,  and  use  all  means"  to 
^procure  his  safety.  Is  it  true  that  an  officer  whose  duty 
it  is  to  preserve  the  peace  is  required  to  decline  a  com- 
bat when  resisted,  and  should  put  himself  out  of  danger? 
Clearly  not.  The  court  should  give  the  law  as  applicable 
to  the  facts  in  evidence  in  the  case.  An  officer  lawfully 
in  the  discharge  of  his  duty  would  be  protected  where  a 
different  rule  would  prevail  as  to  private  individuals.  In 
1  Russell  on  Crimes  (sec.  3,  p.  447,  Sharswood's  4th  Am. 
ed.)  the  author  says:  "Ministers  of  justice,  as  baliffs,  con- 
stables, watchmen,  etc.,  while  in  the  execution  of  their 
offices  are  under  the  peculiar  protection  of  the  law,— a 
protection  founded  in  wisdom  and  equity  and  every  prin- 
ciple of  justice,  for  without  it  the  public  tranquillity  can 
not  possibly  be  maintained  or  private  property  secured, 
nor,  in  the  ordinary  course  of  things,  will  offenders  be 
amenable  to  justice.  For  these  reasons  the  killing  of  offi- 
cers so  employed  has  been  deemed  murder  of  malice  pre- 
pense, as  being  an  outrage  willf  uUy^committed  in  defiance 
of  the  justice  of  the  kingdom."  The  same  author,  on  page 
547,  says:  "Amongst  the  acts  done  by  permission  of  the 
law,  for  the  advancement  of  public  justice,  may  be  reck- 
oned those  of  the  officer  who,  in  the  execution  of  his  of- 
fice, either  in  a  civil  or  criminal  case,  kills  a  person  who 
assaults  or  resists  him.  The  resistance  will  justify  the 
officer  in  i^roceeding  to  the  last  extremity.     So  that  in 
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all  cases,  whether  civil  or  criminal,  where  persons  have  a 
rig^ht  to  arrest  and  imprison,  and,  using  the  proper  means 
for  that  purpose,  are  resisted,  in  so  doing"  they  rfiay  repel 
force  with  force  and  need  not  give  back,  and  if  the  party 
making  resistance  is  unavoidably  killed  in  the  struggle 
this  homicide  is  justifiable."  The  instruction  was  clearly 
erroneous  in  view  of  all  the  facts  in  the  case,  and  was 
prejudicial  to  the  defendant. 

The  sixth  instruction  on  the  part  of  the  People  is  as 
follows: 

"And  although  the  jury  may  believe,  from  the  evi- 
dence, that  the  opprobrious  epithets  were  used  by  the 
deceased  to  the  defendant,  yet  if  the  jury  further  believe, 
from  the  evidence,  that  the  defendant  immediately  re- 
venged himself  by  the  use  of  a  dangerous  and  deadly 
weapon  in  a  manner  likely  to  cause  the  death  of  the  said 
Milas  Bradshaw,  and  did  thereby  cause  his  death  as 
charged,  then  the  defendant  is  guilty  of  murder,  and  the 
jury  should  so  find  by  their  verdict." 

The  last  clause  of  this  instruction  was  condemned  in 
Panton  v.  People,  114  111.  505,  where  this  court  said  (p.  509): 
"The  last  clause  of  the  second  above  instruction  was 
wrong  in  saying,  *and  you  should  find  him  guilty  of  mur- 
der.' Under  the  indictment  for  murder  a  defendant  may 
be  found  guilty  of  manslaughter,  and  the  jury  here  should 
have  been  left  free  to  find  in  that  respect,  without  being 
directed  by  the  court  how  they  should  find.  The  court 
should  have  said  no  more  in  such  respect  in  the  instruc- 
tion than  that  the  jury  should  find  the  defendant  guilty." 
The  direction  by  the  court  in  the  case  at  bar  was  erro- 
neous for  the  same  reason. 

For  error  in  giving  the  tenth,  fifteenth  and  sixteenth 
instructions  on  the  part  of  the  People  the  judgment  of 
the  circuit  court  \yill  be  reversed  and  the  cause  remanded 
for  another  trial.  ^^^^^,^^  ^^^^  remanded. 
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Opinion  filed  December  22,  1897. 

1.  Railroads — employees  entitled  to  protection  of  city  ordinance  regu- 
lating the  movement  of  trains.  An  employee  of  a  railroad  company, 
working  in  its  private  lafrounds  within  city  limits,  is  entitled  to  the 
protection  of  ordinances  regulating  the  speed  of  trains  within  city 
limits  and  providing  for  the  ringing  of  the  bell  on  moving  engines. 
(Illinois  Central  Railroad  Co.  v.  Qilhert^  157  111.  354,  followed.) 

2.  Evidence— ardtnance  alleged  to  have  been  violated  by  railroad  com- 
pany is  admi^nble.  Where  the  negligence  charged  against  a  railroad 
company  for  causing  the  death  of  one  of  its  employees  is  the  viola- 
tion of  a  city  ordinance  regulating  the  movement  of  trains  within 
city  limits,  the  ordinance  is  admissible  in  evidence,  as  proof  of  its 
existence  is  a  necessary  part  of  plaintiff's  case. 

3.  Instructions — \chen  instruction  is  not  ground  for  reversal  though 
not  in  approved  form.  An  instruction  which  sums  up  the  facts  as- 
sumed to  be  necessary  to  support  an  action,  with  the  conclusion 
that  if  the  jury  find  such  facts  to  be  established  to  find  for  the 
plaintiff,  is  not  ground  for  reversal  if  no  material  fact  necessary 
to  the  right  of  recovery  is  omitted.  But  the  practice  of  so  fram- 
ing an  instruction  is  not  approved. 

4.  Same— when  instruction  in  action  for  negligence  is  properly  modified. 
In  a  suit  against  a  railroad  company  for  causing  the  death  of  an 
employee  who  was  struck  by  an  engine,  an  instruction  to  the  effect 
that  if  the  jury  believe  that  the  deceased  would  not  have  been 
struck  had  he  not  changed  his  position  then  no  recovery  could  be 
had,  is  properly  modified  by  leaving  the  circumstance  to  be  con- 
sidered by  the  jury  in  determining  whether  the  deceased  was  guilty 
of  contributory  negligence. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  City  Court 
of  East  St.  Louis;  the  Hon.  B.  H.  Canby,  Judge,  pre- 
siding. 

Charles  W.  Thomas,  for  appellant: 
Section  68  of  chapter  114  of  the  Revised  Statutes  re- 
quires a  bell  to  be  rung^  at  least  eighty  rods  from  every 
public  highway  crossing.     This  provision  is  peremptory, 
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but  as  this  statute  was  passed  for  the  benefit  of  the  pub- 
lic who  traveled  the  highways,  no  person  can  invoke  it 
except  he  is  using  the  highway.  Railroad  Co.  v.  Neikirk, 
15  111.  App.  172;  Williams  v.  Railroad  Co.  32  id.  339;  135 
111.  491. 

An  ordinance  providing  that  flagmen  be  kept  at  street 
crossings  and  the  locomotive  bell  continuously  rung  is 
not  intended  for  employees,  and  its  breach  can  only  be 
taken  advantage  of  by  the  public,  whom  it  is  intended  to 
protect.     Railroad  Co.  v.  Kirksey,  60  Fed.  Rep.  999. 

J.  M.  Freels,  and  A.  R.  Taylor,  for  appellee: 
A  legislative  body,  as  the  agent  of  the  people,  has 
power  to  pass  police  regulations  for  the  protection  of  the 
lives  and  limbs  of  the  people.  Lake  Vieio  v.  Tate,  130  111. 
254;  Partlow  v.  Railroad  Co.  150  id.  321;  Ihtgan  v.  Railroad 
Co.  42  111.  App.  536;  Railroad  Co.  v.  Eggmann,  161  111.  159; 
Railroad  Co.  v.  Gilbert,  157  id.  355. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  an  action  on  the  case  by  appellee,  afe  adminis- 
trator of  Joseph  F.  Newland,  deceased,  against  appellant, 
for  negligently  causing  the  death  of  his  intestate,  under 
the  provisions  of  sections  1  and  2  of  chapter  70  of  the 
Revised  Statutes.  Upon  a  trial  in  the  city  court  of  East 
St.  Louis  the  plaintiff  recovered  a  judgment  for  §3500  and 
costs  of  suit.  On  appeal  to  the  Appellate  Court  for  the 
Fourth  District  that  judgment  was  affirmed,  and  the  de- 
fendant below  now  i)rosecutes  this  further  appeal. 

The  declaration  charges  that  while  the  deceased  was 
in  defendant's  employ  as  a  carpenter,  constructing  a  drain 
near  or  under  defendant's  track,  on  the  bank  of  the  Mis- 
sissippi rivdr,  in  East  St.  Louis,  the  defendant's  employees 
in  charge  of  one  of  its  engines  attached  to  freight  cars 
negligently  and  carelessly  ran  the  same  upon  him,  thereby 
so  injuring  him  that  he  died.  It  is  charged  that  he  was 
not  a  fellow-servant  with  those  in  charge  of  the  engine, 
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and  that  he  was  in  the  exercise  of  due  care  for.  his  own 
safety.  The  neg^ligent  acts  charged  against  the  servants 
controlling  the  engine  are,  that  it  was  being  run  at  a  rate 
of  speed  exceeding  six  miles  per  hour,  contrary  to  an  or- 
dinance of  the  city  of  East  St.  Louis,  and  that  in  violation 
of  a  like  ordinance  it  was  being  run  without  ringing  a  bell 
upon  the  same,  these  acts  of  negligence  being  within  the 
city  limits  of  the  city  of  East  St.  Louis,  and  causing  the 
alleged  injury.  It  is  then  further  alleged  that  said  New- 
land  left  surviving  him  a  widow,  Mary  S.  Newland,  his 
next  of  kin,  and  left  no  children,  and  that  said  widow,  by 
his  death,  was  deprived  of  her  means  of  support,  etc. 

The  substantial  grounds  of  reversal  insisted  upon  here 
were  all  considered,  and,  we  think,  correctly  decided,  by 
the  Appellate  Court,  as  stated  in  its  opinion.  We  concur 
in  the  views  expressed  in  that  opinion,  and  shall  only 
notice  a  few  of  the  points  urged  here  for  a  reversal. 

The  first  of  these,  in  natural  order,  is,  that  the  decla- 
ration states  no  cause  of  action,  and  therefore  the  trial 
court  erred  in  overruling  the  defendant's  motion  in  arrest 
of  judgment.  The  ground  of  this  position  is,  that  the 
ordinance  which  the  defendant  is  charged  in  the  declara- 
tion with  having  violated  was  only  intended  to  protect  the 
public  against  the  danger  of  moving  trains  and  locomo- 
tives at  public  places,  and  could  have  no  legal  applica- 
tion, as  between  the  railroad  company  and  its  employees, 
to  locomotives  being  run  in  the  company's  private  grounds. 
This  same  question  was  presented  for  decision  in  Illinois 
Central  Railroad  Co.  v.  Gilbert,  157  111.  354,  and  decided  ad- 
versely to  the  contention  here  urged.  That  case  was  cited 
and  followed  in  St.  LouiSy  Alton  and  Terre  Haute  Railroad 
Co,  V.  Eggmann,  161  111.  155.  We  have  given  due  consid- 
eration to  the  argument  urging  the  overruling  of  these 
decisions,  but  find  no  sufficient  reason  for  so  doing.  The 
power  of  the  municipality  to  pass  the  ordinance,  as  rea- 
sonably tending  to  protect  persons  against  injury,  is  not 
seriously  questioned,  and  we  can  see  no  good  reason  for 
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holding-  that  a  person  should  be  deprived  of  that  protec- 
tion merely  because  he  is  at  the  time  an  employee  of  the 
company,  working  in  its  yards  or  other  private  grounds. 
The  declaration  stated  facts  which,  if  proved,  entitled 
plaintiff  to  recover. 

Objections  were  made  to  the  introduction  of  the  ordi- 
nance, the  principal  objection  being  the  same  as  that  made 
to  the  sufficiency  of  the  declaration,  and  it  follows,  from 
what  has  already  been  said,  they  were  properly  overruled. 
The  ordinance  being  the  basis  of  plaintiff's  cause  of  ac- 
tion, proof  of  its  existence  was  a  necessary  part  of  his 
case. 

It  is  insisted  that  the  g'iving  of  plaintiff's  first  instruc- 
tion was  reversible  error,  the  objection  stated  being,  that 
it  assumes  the  existence  of  certain  material  facts  neces- 
sary to  plaintiff's  right  of  recovery.  We  agree  with  the 
Appellate  Court  that  this  is  a  misapprehension  as  to  the 
purport  of  the  instruction.  It  is  a  summing  up  of  the  facts 
assumed  to  be  necessary  to  support  the  action,  with  the 
conclusion  that  if  the  jury  find  these  facts  to  be  estab- 
lished by  the  evidence  their  finding  should  be  for  the 
plaintiff.  We  have  time  and  again  condemned  the  prac- 
tice of  g'iving  such  instructions,  and  do  not  wish  now  to 
be  imderstood  as  retracting  or  modifying  anything  which 
we  have  previously  said  in  that  regard.  Such  a  method 
of  presenting  a  cause  of  action  or  defense,  under  the  guise 
of  instructing  the  jury  as  to  the  law  of  the  case,  is  not  to 
be  approved.  It  has,  however,  been  the  uniform  rule  of 
decision  in  such  cases,  that  where  an  instruction  of  that 
character  omits  no  material  fact  necessary  to  the  right 
of  recovery  a  reversal  will  not  be  ordered  because  of  its 
having  been  given.  We  are  inclined  to  concur  with  the 
Appellate  Court  in  holding  that  the  giving  of  plaintiff's 
first  instruction  in  this  case  was  not  reversible  error. 

Appellant  has  no  just  ground  of  complaint  of  the  modi- 
fication of  its  third  instruction.  We  do  not  regard  the 
modification  as  prejudicial  error.     As  asked,  the  instruc- 
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tion  should  have  been  refused  altogether.  It  was  argu- 
mentative, and  ig'nored  the  real  issue  in  the  case,  namely, 
whether  the  defendant  was  guilty  of  the  negligence 
charged  in  the  declaration,  thereby  causing  the  alleged 
injury  to  the  deceased  while  he  was  in  the  exercise  of  due 
care.  It  did  not,  as  contended,  instruct  the  jury  that  if 
the  injury  was  the  result  of  accident  plaintiff  could  not 
recover,  but  in  effect  told  them  that  if  they  believed  that 
if  the  deceased  had  not  changed  his  position  as  the  engine 
approached  him  he  would  not  have  been  struck,  then,  as 
a  matter  of  law,  his  administrator  could  not  recover  no 
matter  what  car^  or  diligence  deceased  was  then  using 
to  avoid  such  change  in  his  position.  The  modification  of 
the  instruction  gave  the  defendant  the  benefit  of  all  the 
facts  upon  which  it  based  the  conclusion  that  the  plain- 
tiff could  not  recover,  and  told  the  jury  that  the  facts  so 
stated  should  only  be  considered  in  connection  with  all 
the  other  evidence  in  the  case  in  determining  whether  de- 
ceased was  guilty  of  negligence  which  directly  contributed 
to  his  injury,  and  if  they  believed,  from  the  evidence,  he 
was  so  guilty,  plaintiff  could  not  recover.  We  are  unable 
to  see  how  this  modification  in  any  way  prejudiced  the 
defense. 

In  our  view  of  the  case  it  is  not  important  to  consider 
whether  the  defendant  asked  such  an  instruction,  at  the 
proper  time,  to  find  for  the  defendant  as  brings  before  this 
court  a  consideration  of  the  question  as  to  whether  the 
evidence  tends  to  support  the  verdict  and  judgment  below 
as  a  matter  of  law.  If,  as  we  have  said,  the  declaration 
presented  a  good  cause  of  action,  the  questions  for  the 
jury  were  very  simple: — Did  the  evidence  tend  to  prove 
that  the  locomotive  and  train  were  being  run  at  a  higher 
rate  of  speed  than  that  permitted  by  the  ordinance,  or 
without  ringing  a  bell,  as  therein  required?  Did  that  neg- 
ligence directly  contribute  to  the  injury?  and.  Was  the 
deceased  at  the  time  in  the  exercise  of  proper  care  for  his 
own  safety?    It  cannot  be  seriously  contended  that  there 
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was  no  evidence  produced  upon  the  trial  tending  to  estab- 
lish the  affirmative  of  each  of  thiese  facts,  and  hence  the 
verdict  and  judgment  in  the  circuit  court,  affirmed  in  the 
Appellate  Court,  conclusively  settle  them. 

We  do  not  regard  other  grounds  of  reversal  urged  of 
sufficient  importance  to  be  further  noticed  than  has  been 
done  in  the  reasoning  and  conclusion  of  the  Appellate 
Court,  as  shown  in  its  opinion.     The  judgment  of  that 

court  will  accordingly  be  affirmed. 

Judgment  afflnned. 


Charles  D.  P.  Smith 

V, 

Albert  M.  Billings  et  al. 
Opinion  filed  December  ff ,  1897—Behear%ng  denied  Fehruai-y  f ,  1898. 

1.  Set-off— equity  follows  the  law  in  alUnoing  set-off^  except  in  .special 
cases.  Equity  will  not  allow  a  set-off  where  it  would  not  be  allowed 
at  law,  unless  some  special  equity  exists,  such  as  the  insolvency  of 
the  party  owing  the  cross-demand,  or  some  other  special  reason 
calling  for  the  exercise  of  equitable  jurisdiction. 

2.  Same — demands  of  defendant  unconnected  with  mortgage  debt  can 
not  be  set  off  in  foreclosure.  In  a  suit  to  foreclose  a  mortgage,  demands 
of  the  defendant  against  the  complainant,  of  an  equitable  nature, 
unconnected  with  the  mortgage  debt,  and  which  are  the  subject  of 
a  pending  suit  in  chancery,  cannot  be  set  off  against  the  mortgage 
debt,  in  the  absence  of  special  equitable  grounds. 

3.  Same— ^chat  is  not  sufficient  equitable  ground  for  allowing  set-off  in 
foreclosure.  The  fact  that  unless  a  set-off  is  allowed  against  a  mort- 
gage debt  a  foreclosure  and  sale  of  the  defendant's  homestead  will 
follow,  is  not  sufficient  equitable  ground  for  allowing  a  set-off  not 
allowable  at  law,  where  such  sale  is  contemplated  by  the  mortgage 
contract  in  the  event  of  the  non-payment  of  the  mortgage  debt. 

4.  Practice— cotirf  may  refuse  leave  to  introduce  evidence  not  presented 
to  master.  Where  a  cause  has  been  referred  to  the  master  to  take 
and  report  the  evidence,  with  his  conclusions,  upon  the  overruling 
of  the  defendant's  exceptions  to  the  master's  report  the  court  may 
refuse  leave  to  the  defendant  to  introduce  evidence  in  open  court, 
as  such  evidence  should  be  presented  to  the  master. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis-. 
trict; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;   the  Hon.  Richard  S.  Tuthill, 
Judge,  presiding. 

W.  P.  Black,  for  appellant: 

Courts  of  equit}^  will  not  grant  relief  by  decreeing  the 
foreclosure  of  a  mortgage,  when  it  is  against  equity  that 
payment  of  the  mortgage  indebtedness  should  be  enforced. 
Ex  parte  Stephens,  11  Ves.  24. 

Set-off  is  an  original  ground  of  equity  jurisdiction. 
Such  jurisdiction  was  entertained  by  the  English  courts 
of  chancery  long  before  the  passage  of  any  statute  on  the 
subject.  It  was  borrowed  from  the  doctrine  of  compen- 
sation in  the  civil  law.  Story's  Eq.  Jur.  sees.  1437,  1438; 
Jordan  v.  Bank,  74  N.  Y.  467;  Blake  v.  Langdon,  19  Vt.  485; 
Hughes  v.  Trahern,  64  111.  48. 

When  there  are  cross-demands  between  two  parties,  of 
such  a  nature  that  if  both  were  recoverable  at  law  they 
would  be  the  subject  of  a  legal  set-off,  then,  if  either  of 
the  demands  is  a  matter  of  equitable  jurisdiction,  the  set- 
off will  be  enforced  in  equity.  Story's  Eq.  Jur.  sec.  1436a; 
Clark  V.  Cort,  1  C.  &  P.  154. 

In  a  suit  in  equity  for  the  foreclosure  of  a  mortgage 
the  defendant  may  set  off  any  demand  which  he  may  have 
against  the  complainant  which  he  could  set  off  had  suit 
at  law  been  brought  on  the  notes.  Jones  on  Mortgages, 
sec.  1496;  Waterman  on  Set-off,  446;  Bell  v.  Ward,  10  R.  I. 
503;  Peck  v.  Bligh,  37  111.  317. 

Any  debt  or  money  claim  which  defendant  has  against 
plaintiff,  arising  out  of  ordinary  transactions  between  the 
i:)arties,  which  was  due  and  unpaid  when  suit  was  brought, 
can  be  set  off.  Russel  v.  Redding,  50  Ala.  448;  Allen  v.  Mad- 
dox,  40  Iowa,  124;  Smith  v.  Taylor,  9  Ala.  633;  8  Gill,  192. 

The  right  of  trial  by  jury  does  not  deprive  a  court  of 
equity  of  jurisdiction.  Wolverton  v.  Taylor,  43  111.  App. 
424;  Gage  v.  Ewing,  107  111.  11. 
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Winston  &  Meagher,  (Silas  H.  Strawn,  and  James 
P.  Meagher,  of  counsel,)  for  appellees: 

Unliquidated  damages  are  such  damag^es  as  require 
determination  by  the  estimate  of  a  court  or  jury.  They 
are  damages  unagreed  upon,  unascertained  and  undeter- 
mined. 2  Bouvier's  Law  Die. ;  Century  Die. ;  RoMson  v. 
Hibbs,  48  111.  408. 

An  unliquidated  demand  in  no  way  connected  with  the 
mortgage  debt,  for  the  recovery  of  which  a  bill  to  fore- 
close a  mortgage  has  been  filed,  cannot  be  set  off  against 
the  mortgage  debt  unless  there  be  some  peculiar  equity 
in  the  case  to  take  it  out  of  the  general  rule.  Jennings  v. 
Webster,  8  Paige,  503;  Derby  v.  Gage,  38  111.  27;  Downs  v. 
Jax^kson,  88  id.  465;  Litch  v.  Clinch,  136  id.  410;  Parkinson 
V.  Trousdale,  3  Scam.  367;  Waterman  on  Set-off,  sec.  428; 
Armstrong  v.  McKelvey,  104  N.  Y.  179;  Story's  Eq.  Jur.  (13th 
ed.)  sec.  1436;  Raivson  v.  Samuel,  1  C.  &  P.  161. 

Appellant  had  every  opportunity  to  introduce  evi- 
dence before  the  master.  He  was  not  entitled  to  intro- 
duce evidence  at  the  hearing  of  exceptions  to  the  master's 
report,  or  after  the  making  of  said  report.  Such  a  prac- 
tice would  render  the  report  of  the  master  useless.  Oaidd 
V.  Banking  Co,  136  111.  60;  Insurance  Co,  v.  Slee,  123  id.  579; 
Cox  V.  Pierce,  120  id.  556;  Huling  v.  Farwell,  33  111.  App.  238. 

Per  Curiam:  Appellee  filed  his  bill  to  foreclose  a 
mortgage  given  by  appellant  to  secure  his  three  promis- 
sory notes  given  for  borrowed  money.  Appellant  by  his 
answer  and  cross-bill  claimed  the  right  to  set  off  against 
the  mortgage  debt  certain  alleged  demands  of  his  against 
the  complainant,  some  of  a  legal  and  others  of  an  equi- 
table nature,  for  the  recovery  of  which  he  then  had  pend- 
ing two  chancery  suits  and  one  action  at  law.  Exceptions 
to  the  answer  and  a  demurrer  to  the  cross-bill  were  sus- 
tained, and  upon  the  report  of  the  master  a  decree  was 
entered  for  the  full  amount  of  the  principal  and  interest 
due  on  the  mortgage  debt  and  ordering  the  sale  of  the 
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property.  The  Appellate  Court  affirmed  this  decree,  and 
the  appellant,  still  insisting  it  is  erroneous,  now  asks  its 
reversal  here. 

The  principal  contention  of  appellant  is  contained  in 
the  following  propositions  taken  from  his  brief:  "That 
in  a  suit  in  equity  for  the  foreclosure  of  a  mortgage  the 
defendant  may  set  off  any  demand  which  he  may  have 
against  the  complainant  which  he  could  set  off  had  suit 
at  law  been  brought  on  the  notes.  Had  suit  been  brought 
in  a  court  of  law  to  collect  the  amount  due  upon  the 
mortgage  notes  a  set-off* might  be  had  by  the  defendant, 
Smith,  of  all  claims  against  Billings  of  a  legal  character 
set  up  in  the  cross-bill  in  this  case."  In  support  of  these 
propositions,  Peck  v.  Bligh,  37  111.  317,  Bell  v.  Ward,  10  R.  L 
503,  Jones  on  Mortgages,  1496,  Waterman  on  Set-off,  446, 
and  other  authorities,  are  cited.  So  far  as  applied  to  the 
case  at  bar,  Peck  v.  lUigh  is  not  in  point. 

If  the  correctness  of  the  propositions  stated  by  ap- 
pellant were  conceded,  they  would  not  embrace  the  mere 
equitable  demands  of  appellant,  which,  at  the  time  they 
were  set  up  in  this  suit,  were  the  subject  matter  of  an 
accounting  sought  by  the  two  bills  in  chancery  already 
pending  against  appellee.  Even  if  the  contention  be  also 
admitted  that  the  fact  that  appellant  already  had  suits 
pending  for  the  recovery  of  the  same  demands  (and  this 
fact  appeared  by  the  cross- bill)  would  not  preclude  him 
from  setting  off  the  same  demands  in  this  suit,  (Clayes  v. 
White,  65  111.  357,  King  v.  Bradley,  44  id.  342,)  still,  it  can 
not  be  contended,  and  we  do  not  understand  counsel  to 
contend,  that  if  appellee  had  brought  an  action  at  law 
to  recover  the  mortgage  debt,  appellant  could,  by  plea 
of  set-off  or  otherwise,  have  set  up  against  the  mortgage 
debt  his  alleged  equitable  demands  against  appellee. 

While  it  is  undoubtedly  true  that  equity  had  original 
jurisdiction  in  matters  of  equitable  set-off  before  the  en- 
actment of  statutes  authorizing  set-off  in  actions  at  law, 
(22  Am.  &  Eng.  Ency.  of  Law,  211,  416,  Hughes  v.  Trahenx, 
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64  111.  48,)  still,  as  a  general  rule,  equity  follows  the  law, 
and  will  not  allow  a  set-off  where  it  would  not  be  allowed 
at  law  unless  there  bq  shown  some  special  equity,  such 
as  the  insolvency  of  the  party  owing*  the  cross-demand, 
or  some  other  special  ground  for  the  exercise  of  equitable 
jurisdiction.  Thus  it  was  said  in  Raleigh  v.  Raleigh,  35  111. 
512,  that  "courts  of  equity  will  not  enforce  a  set-off  not 
allowed  by  law  unless  the  party  asking  it  can  show  some 
equitable  ground  for  being  protected  against  his  adver- 
sary's demand.  The  mere  existence  of  cross-demands  is 
not  sufficient."  And  it  was  held  that  insolvency  of  the 
one  owing  the  cross-demand  is  ground  for  the  exercise  of 
equitable  jurisdiction.  So  also  "where  there  has  been  a 
mutual  credit  given  by  each  upon  the  footing  of  the  debt 
of  the  other,  so  that  a  just  presumption  arises  that  the 
one  is  understood  by  the  parties  to  go  in  liquidation  or 
set-off  of  the  other."  {Howe  Machine  Co.  v.  HicJcox,  106  111. 
461.)  See,  also,  Derby  v.  Gage,  38  111.  27,  where  the  cross - 
claim  was  for  unliquidated  damages  and  had  no  connec- 
tion with  the  subject  matter  of  the  bill,  and  no  showing 
of  insolvency  was  made.  And  in  Downs  v.  Jackson,  33  111. 
464,  where  a  bill  was  brought  for  contribution  and  set-off, 
this  court  said:  "The  plaintiff  in  error  was  not  entitled 
to  the  set-off  claimed  by  the  bill.  There  was  no  proof  of 
the  insolvency  of  the  defendant  in  error,  nor  of  any  spe- 
cial equity  requiring  the  set-off  to  be  made.  The  demands 
were  not  necessarily  connected  with  each  other.  That  of 
the  plaintiff  in  error  arose  out  of  the  contract  of  partner- 
ship; that  of  the  defendant  in  error  from  the  sale  of  cer- 
tain furniture,  and  there  was  no  understanding  between 
the  parties  that  the  one  demand  should  be  set  off  against 
the  other.  They  were  mere  cross-demands.  The  obliga- 
tion of  the  plaintiff  in  error  was  to  pay  his  notes  when 
they  became  due,  without  reference  to  the  affairs  of  the 
partnership,  and  there  is  no  equity  shown  for  blending 
the  two  matters  together,  contrary  to  the  agreement  of 
the  parties."    See,  also,  Quick  v.  Lemon,  105111.  578,  where 
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it  was  held  that  the  non-residence  of  the  complainant 
seeking  to  enforce  his  judgment  would,  the  same  as  in 
cases  of  insolvency,  entitle  the  defendant  to  the  set-off 
set  up  in  the  cross-bill. 

The  contention  of  appellant  in  the  case  at  bar  seems 
to  be, — first,  that  because  the  suit  to  foreclose  was  in 
equity,  any  demands  of  appellant  against  appellee  en- 
forcible  in  equity,  though  in  nowise  connected,  by  agree- 
ment or  otherwise,  with  the  debt  or  the  mortgage,  could 
by  answer  and  cross-bill  be  set  off  against  the  mortgage 
debt  without  showing  the  insolvency  of  appellee  or  other 
special  equitable  grounds  for  allowing  such  a  set-off;  and 
second,  that  sufficient  special  equity  appeared  to  author- 
ize the  set-off  when  it  appeared  that  if  the  set-off  were 
not  allowed  a  foreclosure  and  sale  of  appellant's  home- 
stead would  follow.  Neither  of  these  positions  is  tenable. 
A  set-off  will  not  be  allowed  in  equity  where  it  would  not 
at  law,  unless  some  special  equity  be  shown.  In  the  next 
place,  the  mortgage  provided  for  foreclosure  and  sale  of 
the  property  if  the  mortgage  debt  should  not  be  paid, 
and  the  setting  up  in  the  cross-bill  that  such  a  result 
would  follow  in  case  the  set-off  should  not  be  allowed 
would  not,  like  the  allegation  of  the  insolvency  or  non- 
residence  of  the  opposite  party,  show  any  special  equita- 
ble reason  why  equity  should  entertain  the  plea  of  set-off 
where  it  would  not  be  entertained  at  law.  In  case  of  in- 
solvency the  cross-demand  would  be  lost  if  the  owner  of 
it  were  not  allowed  to  set  it  off  against  the  demands  of 
the  insolvent  against  him;  but  in  this  case,  so  far  as  the 
pleadings  show,  any  judgment  or  decree  which  the  cross- 
claimant  may  recover  against  his  adversary  can  be  readily 
collected,  and  no  special  equitable  ground  for  allowing 
the  set-off  is  shown,  by  alleging  that  the  result  contem- 
plated in  the  contract  will  follow  a  default  in  payment 
of  the  mortgage  debt.  Suppose  appellant  had  set  up  in 
his  cross-bill  a  partnership  between  him  and  appellee, 
had  asked  for  a  dissolution,  and  alleged  that  upon  an 
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accounting  and  settlement  of  the  partnership  affairs  it 
would  appear  that  appellee  was  indebted  to  him  in  a  large 
amount,  which  he  offered  to  set  off  against  the  mortgage 
debt;  would  any  one  contend  that,  without  showing  some 
special  equitable  reason  therefor,  such  a  set-off  would  be 
entertained  by  a  court  of  equity?  Surely  not.  Nor,  as  to 
the  mere  equitable  demands  set  up  in  the  cross-bill  and 
embraced  in  the  two  chancery  suits  previously  brought 
against  appellee  by  appellant,  can  the  set-off  be  enter- 
tained here.  It  follows  that  in  respect  to  them  no  error 
was  committed  below. 

We  shall  not  consider  whether  or  not  error  was  com- 
mitted in  refusing  to  allow  as  a  set-off  the  legal  demands 
of  appellant  set  up  in  the  cross-bill,  and  which  had  been 
sued  for  in  the  suit  in  assumpsit,  for  the  reason  that  a 
judgment  against  appellant  in  that  suit  has  been  affirmed 
by  this  court  showing  that  he  has  no  such  cross- demands. 
No  reason  is  perceived  why  we  should  inquire  whether 
or  not  a  harmless  error  has  been  committed. 

Objections  were  filed  before  the  master  by  appellant, 
which,  on  being  overruled,  were  renewed  as  exceptions 
in  the  circuit  court.  The  court  overruled  the  exceptions, 
and  appellant  then  asked  leave  to  introduce  evidence  in 
open  court  to  sustain  his  answer.  It  is  insisted  that  the 
court  erred  in  refusing  this  motion.  No  error  was  com- 
mitted. The  cause  had  been  referred  to  the  master  to 
take  and  report  the  evidence  and  to  report  his  conclu- 
sions. Appellant  should  have  presented  his  evidence  to 
the  master.  {Cox  v.  Pierce^  120  111.  556.)  Nor  was  appellee 
required,  under  the  provisions  of  the  mortgage,  to  give 
notice  to  appellant  of  his  election  to  declare  all  of  the 
notes  due  upon  the  default  of  appellant  in  paying  the  in- 
terest and  the  principal  of  the  two  notes  which  were  due. 

Finding  no  harmful  error  in  the  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  Pittsburg  Bridge  Company 

V. 

John  Walker. 

Opinion  filed  December  SS,  1897. 

1.  Master  and  servant— «^cc«  where  foreman  is  temporarily  a^ing 
as  co-laborer.  Where  a  servant  is  injured  as  the  result  of  an  act  of 
the  foreman  involving^  the  exercise  of  his  authority,  the  fact  that 
the  foreman,  at  the  time  of  the  injury,  is^ temporarily  acting  as  a 
co-laborer  with  the  injured  servant  does  not  relieve  the  master 
from  liability  upon  the  grround  that  the  men  were  fellow-servants. 

2.  Same — when  servnnVs  injury  is  the  result  of  foreman's  exercm  of  au- 
thority. Where  servants  are  employed  in  transporting"  larjre  pieces 
of  iron  framework,  in  which  removal  a  "tag  line"  is  required  to 
steady  the  pieces,  and  the  vice-principal  orders  the  tag  line  dis- 
pensed with  and  attempts  to  steady  the  framework  with  his  hands, 
but,  being  unable  to  do  so,  the  framework  falls  and  injures  a  ser- 
vant, the  fact  that  the  vice-principal  is  temporarily  working  as 
a  co-laborer  does  not  make  him  a  fellow-servant  with  the  injured 
party,  so  as  to  relieve  the  master  from  liability. 

3.  Negligence — instnictimi  stating  what  facts  show  absence  ofduecart 
may  be  reftised.  An  instruction  which  holds  that  proof  of  certain 
facts  therein  specified  must,  as  a  matter  of  law,  establish  the  fact 
that  the  plaintiff  was  not  exercising  ordinary  care,  may  be  refused. 

4.  Same — rule  as  to  servant  assuming  risl'S  ofhioicn  dangers.  A  ser- 
vant assumes  the  risk  of  known  dangers, — such  as  are  so  obvious 
that  knowledge  of  their  existence  may  fairly  be  presumed;  but  the 
law  does  not  imply  that  he  has  notice  of  dangers  not  obvious  to  the 
senses  and  arising  out  of  extraordinary  circumstances. 

6.  Fellow-servants— to/ic^/wr  the  relation  of  fellmo-servants  exists  is 
a  question  of  fact.  Whether  the  relation  of  felloV-servants  exists  in 
a  particular  case  is  a  question  of  fact,  to  be  determined,  by  the 
jury  under  instructions  properly  defining  that  relation,  and  is  con- 
clusively settled  by  the  Appellate  Court's  judgment  of  affirmance. 

Pittsburg  Bridge  Co.  v.  Walker,  70  111.  A  pp.  55,  affirmed. 


Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Nathaniel  C.  Sears, 
Judg^e,  presiding^. 

John  A.  Post,  and  John  B.  Brady,  for  appellant. 
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Arnott  Stubblefield,  and  James  B.  McCracken, 
for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  aflarming  a  judgment  of  the  Suj^erior  Court  in  the 
sum  of  $3000,  against  the  appellant  company,  in  favor 
of  the  appellee,  for  damages  sustained  by  him  by  reason 
of  a  personal  injury  received,  as  the  declaration  alleged, 
through  the  negligence  of  the  appellant  company. 

At  the  close  of  all  the  testimony  offered  in  the  case 
the  appellant  company  moved  the  court  to  exclude  the 
evidence  and  direct  the  jury  to  return  a  verdict  in  its  favor, 
and  offered  a  written  instruction  to  be  given  the  jury  to 
that  effect.  The  court  refused  to  grant  the  instruction, 
and  this  action  of  the  court  constitutes  an  alleged  ground 
of  error. 

In  ruling  upon  the  motion  the  court  orally  expressed 
the  view  there  was  no  evidence  to  support  any  of  the 
counts  in  the  declaration  except  the  second,  and  counsel 
for  appellant,  accepting  such  remarks  of  the  court  as  lim- 
iting the  right  of  recovery  to  the  second  count,  have  ab- 
stracted that  count  only,  and  insist  the  question  presented 
by  the  motion  to  direct  a  verdict  in  appellant's  favor  is 
Thether  the  evidence  is  sufficient  to  support  a  verdict 
under  that  count. 

The  second  count  avers  that  appellee,  as  an  employee 
of  the  appellant  company,  was  engaged  in  removing  heavy 
pieces  of  iron  framework,  intended  to  be  used  in  construct- 
ing a  bridge  across  the  Chicago  river,  from  the  bank  of 
the  river  to  the  place  where  such  framework  should  be 
needed  in  the  construction  of  the  bridge;  that  in  the  pro- 
cess of  the  removal  of  such  framework  it  was  necessary 
to  the  safety  of  the  emploj'^ees  that  a  "tag  line"  should 
be  attached  to  the  framework  wherewith  to  steady  and 
control  the  same  while  it  was  being  hoisted  by  a  block 
and  tackle,  and  that  one  Farnsworth,  who  occupied  the 
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position  and  discharged  the  duties  of  assistant  superin- 
tendent of  the  appellant  company,  refused  and  neglected 
to  attach  such  tag  line,  but  undertook  to  hold  and  con- 
trol the  framework  with  his  hands,  and  was  unable  to  or 
did  not  do  so,  whereby  the  heavy  iron  framework  swimg 
around  and  struck  and  injured  the  appellee.  The  conten- 
tion of  counsel  for  appellant  is,  no  proof  was  introduced 
tending  to  show  that  said  Famsworth  was  assistant  super- 
intendent in  the  construction  of  the  bridge,  and  no  proof 
that  said  Famsworth  refused  or  neglected  to  attach  a  tag 
line  to  the  framework,  or  did  or  said  anything  about  at- 
taching said  line.  We  are  unable  to  agree  with  counsel 
in  this  contention.  One  Clark  was  foreman  of  the  force  of 
men  with  which  appellee  was  connected  in  the  work,  but 
we  find  abundant  testimony  tending  to  show  that  Farns- 
worth  was  a  representative  of  the  company  and  clothed 
with  authority  superior  to  that  of  Clark.  The  appellee 
testified  that  one  Lyons  was  general  superintendent  for 
the  appellant  company,  and  that  Lyons  directed  him  to 
obey  all  orders  given  by  Famsworth,  It  appeared  from 
the  testimony  that  in  the  execution  of  the  particular  work 
in  the  course  of  which  appellee  was  injured,  Famsworth 
was  present  and  exercised  authority  to  direct  the  man- 
ner and  course  of  its  execution,  dnd  that  Clark  acquiesced 
in  and  recognized  Famsworth's  right  and  power  to  direct 
and  control  the  work.  The  trial  court  would  not  have 
been  warranted  in  assuming  to  declare  the  evidence  on 
this  point  insufficient  to  justify  its  submission,  as  a  ques- 
tion of  fact,  to  the  jury.  The  testimony  of  appellee  was 
to  the  effect  Famsworth  refused  to  allow  the  tag  line  to 
be  attached  to  the  framework  in  question.  It  is  true,  other 
testimony  tended  to  contradict  the  statement  of  the  ap- 
pellee. The  conflict  thus  brought  about  was  settled  by 
the  jury  adversely  to  the  appellant  company.  The  judg- 
ment of  the  Appellate  Court  approving  the  finding  of  the 
jury  is  conclusive  the  conflict  was  properly  determined. 
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Complaint  is  made  by  the  appellant  the  court  refused 
to  give  as  asked  instruction  No.  4,  as  follows: 

"The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  the  accident  to  Walker  was  caused  by 
the  act  of  a  foreman  while  performing"  the  work  of  a  gen- 
eral laborer,  such  as  Walker  was  himself  performing,  and 
not  while  exercising  or  discharging  the  duties  of  a  fore- 
man but  while  co-operating  with  the  plaintiff,  then,  as  a 
matter  of  law,  they  should  find  the  defendant  not  guilty." 
— But  added  to  it  the  following:  "Provided  the  jury  be- 
lieve, from  the  evidence,  that  the  plaintiff  did  not  receive 
any  orders  or  directions  from  such  foreman  while  per- 
forming such  work  of  a  general  laborer,"  and  gave  the 
instruction  as  modified  by  the  foregoing  addition. 

The  argument  in  support  of  the  principle  sought  to  be 
announced  by  the  instruction  as  asked  is,  that  at  the  im- 
mediate time  appellee  received  the  injury  complained  of, 
Farnsworth  was  exercising  the  duties  of  a  common  la- 
borer and  at  that  exact  moment  was  a  fellow -servant  with 
the  appellee;  that  if  appellee  was  injured,  as  he  contends, 
because  of  the  negligent  failure  or  inability  of  Farnsworth 
to  hold  and  control  the  swinging  framework,  the  common 
master  is  not  liable  for  such  act  of  F<imsworth,  whether 
it  resulted  from  his  negligence  or  lack  of  strength,  for 
the  reason  it  was  the  act  of  a  fellow- servant.  This  view 
is  too  narrow.  The  evidence  tended  to  show  Farnsworth, 
in  his  position  as  vice-principal,  ordered  the  use  of  the 
tag  line  dispensed  with,  and  adopted  as  a  substitute  the 
plan  of  attempting  to  control  the  swaying  framework  by 
seizing  it  with  his  hands  and  holding  it  in  proper  position 
by  his  unaided  strength,  and  that  the  primary  cause  of 
the  injury  received  by  the  appellee  was  the  exercise  by 
Farnsworth  of  authority  conferred  upon  him  by  the  mas- 
ter to  order,  direct  and  control  the  operation  of  moving 
the  framework  from  its  position  on  the  bank  to  the  place 
where  it  was  needed  to  be  placed  in  the  bridge,  without 
using  the  tag  line.   If  the  appellant,  through  Farnsworth 
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as  vice-principal,  abandoned  the  use  of  a  tag"  line,— a 
confessedly  appropriate  and  safe  device, — and  adopted 
an  improper  and  unsafe  method  of  accomplishing"  such 
removal,  and  injury  resulted  to  appellee  in  consequence 
thereof,  under  such  circumstances  as  the  master  would  be 
liable  if  Parnsworth  had  not  personally  participated  in 
the  execution  of  the  plan,  no  reason  is  perceived  why 
liability  should  be  avoided  upon  the  ground  Farnsworth 
personally  assisted  in  endeavoring  to  perform  the  work. 
In  so  assisting,  Farnsworth  voluntarily  assumed  temi)o- 
rarily  to  labor  as  a  common  workman,  but  he  was  not 
any  the  less  the  representative  of  the  appellant  company 
nor  his  position  any  the  less  one  of  superiority.   An  obser- 
vation of  this  court  in  Chicago  and  Alton  Railroad  Co.  v.  May, 
108  111.  288,  is  here  pertinent.     It  was  there  said  (p.  299): 
"The  mere  fact  that  the  servant  exercising  such  authority 
sometimes,  or  generally,  labors  with  the  others  as  a  com- 
mon hand,  will  not  of  itself  exonerate  the  master  from 
liability  for  the  former's  negligence  in  the  exercise  of  his 
authority  over  the  others.     *    *    *    When  the  negligent 
act  complained  of  arises  out  of  and  is  the  direct  result  of 
the  exercise  of  the  authority  conferred  upon  him  by  the 
master  over  his  co-laborers,  the  master  will  be  liable.  In 
such  case  he  is  not  the  fellow-servant  of  those  under  his 
charge  with  respect  to  the  exercise  of  such  power,  for 
no  one  but  himself,  in  the  case  supposed,  is  clothed  with 
authority  to  command  the  others."    The  instruction  was 
properly  modified  by  the  court. 

Instructions  numbered  13,  14  and  16,  asked  by  appel- 
lant and  refused,  were  intended,  counsel  insist,  to  present 
the  principles  exempting  a  master  from  liability  for  an 
injury  received  by  one  of  his  servants  at  the  hands  of  a 
fellow- servant,  but  in  neither  of  them  is  the  relation  of 
fellow-servants  properly  defined.  Furthermore,  it  is  con- 
ceded the  doctrine  sought  to  be  invoked  is  not  involved 
unless  Farnsworth,  whose  general  duties  were  those  of  a 
governing  servant  or  vice-principal,  by  reason  of  hispar- 
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ticipation  in  the  work  as  a  common  laborer  became  tem- 
porarily a  fellow-servant  of  appellee, — a  consideration 
ignored  in  each  of  these  last  numbered  instructions. 

Instructions  numbered  12  and  15,  also  asked  by  the 
appellant  company  and  refused,  asked  the  court  to  declare  * 
to  the  jury,  as  matter  of  law,  that  failure  on  the  part  of 
appellee  to  exercise  ordinary  care  should  be  regarded  as 
established  if  certain  facts  specified  in  the  instructions 
were  proven.  Wliat  constitutes  ordinary  care  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury,  and  the  court 
rightly  declined  to  invade  the  province  of  the  jury  by 
assuming  to  declare  to  them  that  the  particular  facts  in 
question  were  sufficient  to  charge  the  appellee  with  neg- 
ligence. 

Instruction  No.  17,  refused,  assumes  to  state,  as  an  ab- 
stract principle  of  law,  that  every  employee  is  presumed 
to  understand  and  assume  the  ordinary  risks  and  hazards 
of  the  employment,  but  it  is  so  framed  as  to  be  open  to 
the  construction  the  presumption  includes  every  charac- 
ter of  peril  or  danger  that  may  possibly  arise  in  the  per- 
formance of  the  duty.  An  employee  assumes  the  risks  of 
known  dangers,  and  such  as  are  so  obvious  that  knowl- 
edge of  their  existence  is  fairly  to  be  presumed;  but  the 
law  does  not  imply  he  has  notice  of  dangers  or  perils  not 
obvious  to  the  senses,  and  arising  solely  out  of  extraor- 
dinary or  exceptional  circumstances.  Wharton  on  Neg- 
ligence, sec.  206.      f 

Whether  the  relation  of  fellow- servant  existed  in  the 
case  at  bar  was  a  question  of  fact,  to  be  determined  by 
the  jury  under  instructions  properly  defining  that  relation. 

We  find  no  error  in  the  instructions  of  the  court,  and 
are  concluded  as  to  the  questions  of  fact  by  the  judgment 
of  the  Appellate  Court. 

The  judgment  is  affirmed.  judgment  affirmed. 
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The  People  ex  ret.  William  W.  Mcllhany 

V, 

The  Chicago  Live  Stock  Exchange. 

Opinion  filed  December  SS^  1897. 

1.  Public  policy— ri^/ii  of  indiiHdtials  to  follow  business  methods 
which  tend  to  create  competition.  Men  engaged  in  trade  and  commerce 
may  advertise,  employ  solicitors  and  offer  rewards  and  inducements 
to  secure  trade  without  violating  the  law  of  the  land,  as  such  ac- 
tion is  in  the  interest  of  the  public  in  creating  competition. 

2.  Samk— efforts  to  prevent  competition  by  restricting  individuals  are 
against puhlic  policy.  Efforts  to  prevent  competition  by  restricting 
individual  efforts  and  freedom  of  action  in  trade  and  commerce  are 
hostile  to  public  welfare,  not  consonant  with  the  spirit  of  our  insti- 
tutions and  in  violation  of  law. 

3.  Same — by-laws  must  be  reasonable^  and  8id}ordinaie  to  public  law. 
The  by-laws  which  a  corporation  may  adopt  for  its  guidance  and 
government  must  be  such  as  are  reasonable  for  corporate  purposes 
and  within  charter  limits,  and  must  be  subordinate  to  the  consti- 
tution and  law,  and  not  against  the  policy  of  the  State  nor  against 
public  welfare. 

4.  Same— 6y-iaw  of  the  Chicago  Live  Stock  Exchange  held  to  be  in 
restraint  of  trade.  A  by-law  adopted  by  the  Chicago  Live  Stock  Ex- 
change which  prohibits  members  from  employing  trade  solicitors 
not  members  of  the  association,  which  limits  the  number  of  solic- 
itors which  may  be  employed  by  members  in  certain  States,  and 
provides  that  such  solicitors  must  be  paid  a  fixed  salary  and  not 
allowed  to  work' on  commission,  is  unlawful,  being  hostile  to  pub- 
lic welfare  and  in  restraint  of  trade  and  commerce. 

5.  Corporations — when  State  may  claim  forfeiture  for  abuse  offran^ 
chise.  An  attempt  by  a  corporation  to  place  restrictions  upon  trade 
and  commerce  and  to  fetter  individual  action  among  its  membei-s 
by  preventing  competition  is  hostile  to  public  welfare,  and  is  such 
an  abuse  of  its  corporate  franchise  as  authorizes  the  State  to 
claim  a  forfeiture  of  its  charter  by  an  information  in  the  nature 
of  quo  warranto. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  R.  W.  Clifford,  Judge,  presiding. 

On  January  24, 1894,  Jacob  J.  Kern,  as  State's  attorney 
of  Cook  county,  filed  in  the  circuit  court  of  that  county  a 
petition,  upon  the  relation  of  William  Mcllhany,  for  leave 
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to  file  an  information  in  the  nature  of  quo  warranto  against 
the  Chicago  Live  Stock  Exchange.  Prom  a  judgment 
denying  the  prayer  of  and  dismissing  that  petition  an  ap- 
peal was  prayed  and  allowed  to  this  court. 

The  material  facts  shown  by  the  petition  are  as  fol- 
lows: Appellee  here,  respondent  below,  is  a  corporation 
incorporated  under  the  laws  of  the  State  of  Illinois.  The 
charter  states  that  the  object  for  which  the  corporation 
is  formed  is  to  establish  and  maintain  a  commercial  ex- 
change; to  promote  uniformity  in  the  customs  and  usages 
of  merchants;  to  provide  for  the  speedy  adjustment  of  all 
business  disputes  between  its  members;  to  facilitate  the 
receiving  and  distributing  of  live  stock  as  well  as  to  pro- 
vide for  and  maintain  a  rigid  inspection  thereof,  thereby 
guarding  against  the  sale  or  use  of  unsound  or  unhealthy 
meats;  and  generally  to  secure  to  its  members  the  bene- 
fits of  co-operation  in  the  furtherance  of  their  legitimate 
pursuits. 

The  petition  charges  that  all  of  the  live  stock  commis- 
sion merchants  who  do  business  at  the  stock  yards  in  the 
city  of  Chicago  are  members  of  said  corporation,  and  that 
through  such  members  said  corporation  has  and  exercises 
entire  and  absolute  control  over  all  the  live  stock  com- 
mission business  transacted  at  said  stock  yards;  that  be- 
cause of  the  control  which  said  corporation  has  acquired 
over  the  live  stock  commission  business  it  is  impossible 
for  any  one  who  is  not  a  member  of  said  corporation  to 
transact  a  live  stock  commission  business  at  said  stock 
yards;  that  relator  is  engaged  in  the  live  stock  commis- 
sion business  at  said  stock  yards  and  is  a  member  of  said 
corporation;  that  he  paid  for  said  membership,  and  the 
same  is  worth,  the  sum  of  $500;  that  the  said  corporation, 
without  any  power,  right  or  authority,  has  assumed  to 
enact  the  following  rule  or  by-law: 

"Sec.  7.  There  shall  be  no  solicitor  employed  who  is 
not  a  member  of  this  exchange.  There  shall  be  no  solic- 
itor employed  except  on  a  stipulated  salary,  which  shall 
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not  be  contingent  on  commission  earned.  Members  of  the 
exchange  shall  file  with  the  secretary  thereof,  within  five 
days  of  the  time  of  employment,  the  name  and  post-office 
address  of  their  traveling  solicitors.  Members  shall  not 
employ  to  exceed  three  traveling  solicitors  for  each  firm 
in  the  States  of  Indiana,  Michigan,  Wisconsin,  Illinois, 
Missouri,  Iowa  and  Minnesota.  Members  of  a  commission 
firm  may  solicit  in  the  aforesaid  States,  provided  they  be 
counted  as  the  solicitors  allowed  therein,  and  provided 
further  that  they  comply  in  all  respects  with  the  restric- 
tions governing  such  solicitors.  It  shall  be  a  violation 
of  this  rule  for  any  solicitor  representing,  or  claiming  to 
represent,  a  commission  firm  located  in  another  market, 
to  solicit  for  any  Chicago  firm  in  the  States  before  named; 
and  members  shall  be  held  responsible  for  any  violation 
of  this  section  by  their  partners  or  employees  at  other 
market  centers,  and  shall  be  held  accountable  for  the  acts 
of  any  solicitor  who,  under  the  guise  of  soliciting  for  a 
branch  house,  invades  the  territory  above  described  and 
solicits  for  a  Chicago  firm.  Members  may  employ  an  un- 
limited number  of  solicitors  to  solicit  outside  of  the  fore- 
going prescribed  territory,  provided  they  comply  in  all 
respects  with  the  restrictions  governing  solicitors.  It 
shal]  be  a  violation  of  this  rule  for  any  non-resident  mem- 
ber or  stockholder  of  any  commission  firm  to  solicit  for 
any  commission  firm  in  which  he  may  be  interested,  unless 
he  be  duly  registered  and  employed  as  a  solicitor  under 
the  rules'  and  regulations  provided.  It  is  provided  fur- 
ther, that  members  representing  commission  firms  or  in- 
corporated companies  shall  be  held  responsible  for  any 
violation  of  this  rule  by  the  non-resident  partners  or 
stockholders  of  said  firms  or  corporations." 

The  petitioner  charges  that  the  above  rule  operates  in 
restraint  of  trade  and  interferes  with  the  just  rights  of 
relator  and  other  members  of  said  corporation  in  the  man- 
agement and  conduct  of  their  business;  that  for  the  en- 
forcement thereof  said  corporation  has  enacted  that  "any 
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member  of  this  exchange,  or  firm  in  which  he  may  be  a 
partner,  violating  any  of  the  provisions  of  this  rule,  shall 
be  fined  not  less  than  $250  nor  more  than  $1000  for  the 
first  offense;  for  a  second  offense,  not  less  than  $500  nor 
more  than  $1000,  and  if  either  of  such  fines  is  not  paid 
within  three  days  said  firm  shall  be  suspended  from  mem- 
bership until  same  is  paid;  for  a  third  offense  they  shall 
be  expelled  from  membership  in  the  exchange."  The  peti- 
tion further  charges  that  the  business  of  relator,  as  well 
as  the  business  of  a  large  number  of  other  members  of  the 
said  corporation,  extends  into  the  territory  comprising 
the  States  mentioned  in  the  above  rule,  and  that  relator 
and  the  other  members  of  said  corporation  have,  and  by 
law  ought  to  have,  the  right  to  conduct  and  extend  their 
business  in  said  territory,  and  for  that  purpose  to  employ 
siich  and  so  many  solicitors  as  they  may  see  fit;  that  re- 
lator and  a  large  minority  of  the  other  members  of  said 
corporation  desire  to  conduct  their  business  in  said  terri- 
tory in  open  competition;  that  relator  and  others  of  the 
members  of  said  corporation  have  engaged  solicitors  who 
are  not  members  of  said  corporation;  that  said  corpora- 
tion threatens  to  enforce  the  provisions  of  the  above  rule 
against  relator  and  said  other  members,  and  to  expel  them 
from  the  said  corporation;  that  such  action  will  ruin  the 
business  of  the  members  against  whom  it  is  taken.  The 
prayer  is  for  leave  to  file  an  information  in  the  nature  of 
quo  toarranto  against  said  Chicago  Live  Stock  Exchange, 
requiring  it  to  appear  and  show  by  what  right  it  assumes 
to  exercise  the  privilege  and  franchise  of  enacting  said 
rule  or  by-law. 

On  the  filing  of  this  petition  the  court  entered  a  rule 
directing  the  respondent  exchange  to  show  cause  why  the 
petition  should  not  be  granted.  The  exchange  filed  its 
answer  to  the  rule,  verified  by  the  affidavit  of  its  secre- 
tary. The  facts  disclosed  by  the  answer  show  that  the 
exchange  does  no  business  of  any  kind  itself,  but  is  an 
organization  for  the  mutual  benefit  of  its  members  in  the 
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field  indicated  by  the  objects  stated  in  its  certificate  of 
incorporation;  that  it  has  a  membership  of  about  700  per- 
sons, mainly  live  stock  commission  merchants;  that  each 
of  its  members  voluntarily  sought  such  membership,  and 
agreed,  in  joining  it,  to  abide  by  such  by-laws  and  rules 
as  it  might  make;  that  the  exchange  has  no  market  and 
conducts  no  market;  that  the  Union  Stock  Yards  are  the 
separate  and  exclusive  property  of  another  and  different 
corporation,  viz.,  the  Union  Stock  Yard  and  Transit  Com- 
pany, a  corporation  for  pecuniary  profit,  organized  by  a 
special  act  passed  April  13,  1865;  that  upwards  of  30,000 
persons  are  employed  in  the  yards,  of  whom  only  a  small 
number  are  members  of  the  exchange;  that  the  exchange 
has  no  property  at  the  stock  yards  except  a  leasehold 
of  one  room  for  a  term  of  one  year;  that  its  rules  are 
adopted  in  order  to  carry  out  the  objects  of  its  creati8n 
above  set  forth;  that  its  rules  are  operative  upon  and  ap- 
ply to  such  persons  only  as  have  voluntarily  sought  and 
obtained  membership;  that  the  power  of  the  exchange  to 
make  rules,  and  the  validity  of  its  rules  establishing  uni- 
form rates  of  commission  to  be  charged  by  its  members, 
and  determining  that  they  may  deal  as  live  stock  com- 
mission merchants  only  with  members  of  the  exchange, 
have  already  been  inquired  into  in  this  court  and  sus- 
tained, both  in  proceedings  by  qtu)  warranto  and  by  in- 
junction, judgment  in  the  latter  case  being  affirmed  both 
by  the  Appellate  and  Supreme  Courts.  The  answer  then 
sets  up  the  substance  of  the  opinion  of  this  court.  It  also 
alleges  that  many  evils  formerly  existed  which  the  rule 
as  to  solicitors  would  be  calculated  to  prevent,  among 
others  a  tendency  to  destructive  rivalry  in  the  number  of 
solicitors  who  are  sent  out  into  the  country  by  members 
to  solicit  shipments  of  live  stock  to  their  respective  em- 
ployers, amounting  to  a  war  of  solicitation  by  competing 
houses,  in  which  those  unable  to  carry  it  on  were  defeated 
and  driven  out  of  business,  the  business  demoralized  and 
left  in  the  hands  of  the  victors  in  the  war;   that  dis- 
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honest  and  irresponsible  and  disreputable  solicitors  were 
employed,  who  used  dishonest,  irresponsible  and  disrep- 
utable methods  and  misrepresented  the  character  and 
credit  of  rivals;  that  the  business  of  commission  men  is 
confidential  and  based  on  a  trust  relation,  rendering"  it 
difficult  to  ascertain  and  prove  the  acts  of  dishonest  so- 
licitors, but  that  such  acts  bring  discredit  on  the  entire 
trade,  and  often  brought  on  bitter  disputes  between  mem- 
bers and  led  to  the  sale  of  diseased  live  stock;  that  the 
rules  requiring  uniformity  in  the  rates  of  commission  and 
forbidding  rebates  of  commission  to  shippers  were  fre- 
quently violated  by  commission  merchants,  who  resorted 
to  the  device  of  appointing  consignors  as  solicitors  of 
their  own  shipments,  and  paying  to  shippers  rebates  of 
commission  under  the  guise  of  compensation  for  services 
as  solicitors;  that  the  appointment  and  payment  of  com- 
pensation to  alleged  solicitors  was  also  used  as  a  collu- 
sive device  by  money  lenders  to  cover  usurious  loans  to 
commission  merchants,  and  by  railway  employees  to  cover 
extortion  and  unjust  discrimination  in  the  use  of  trans- 
portation facilities;  that  these  rules  in  question  would 
tend  to  prevent  these  evils,  and  to  settle  disputes  and 
promote  uniformity  and  co-operation  among  the  members; 
that  membership  is  a  voluntary  matter,  and  that  any  dis- 
satisfied member  can  withdraw  at  any  time;  that  each 
member,  by  joining  the  association,  freely  and  voluntarily 
surrendered  a  portion  of  his  natural  liberty  in  the  meth- 
ods of  doing  this  particular  business  in  order  to  secure 
the  greater  advantages  of  co-operation,  uniformity,  mu- 
tual protection,  the  settlement  of  disputes  and  exclusion 
of  the  disreputable  methods  and  diseased  products  from 
the  business. 

The  questions  presented  upon  the  petition  and  answer 
were:  First,  in  enacting  said  rule  or  by-law,  has  appellee 
abused  its  corx)orate  franchises?  and  second,  conceding 
that  the  enactment  of  such  rule  or  by-law  is  an  abuse  of 
ai)pellee's  franchises,  can  that  abuse  be  corrected  through 
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an  information  in  the  nature  of  quo  laarranto?  The  trial 
court  held  that  the  by-law  is  valid,  and  thereupon  ren- 
dered a  judgment  denying  the  prayer  of  the  petition  and 
dismissing  the  same.  From  that  judgment  the  cause 
comes,  on  appeal,  to  this  court. 

Jacob  J.  Kern,  State's  Attorney,  (Moran,  Kraus  & 
Mayer,  of  counsel,)  for  appellant: 

In  all  classes  of  business  the  employer  and  employee 
should  be  allowed  to  contract  with  each  other,  unre- 
strained by  others  who  may^  demand  that  the  one  shall 
give  more  or  the  other  receive  less,  and,  as  a  general 
rule,  when  restrictions  are  placed  upon  their  rights  by 
combinations  or  associations  of  men  they  will  be  regarded 
as  in  violation  of  law,  and  void.  Stanton  v.  Allen,  5  Denio, 
434;  People  v.  Fischer,  14  Wend.  9;  Morris  Ran  Coal  Go,  v. 
Barclay  Coal  Co,  68  Pa.  St.  173;  People  v.  Medical  Society^  24 
Barb.  572. 

The  privilege  of  contracting  is  both  a  liberty  and  a 
property  right,  and  if  A  is  denied  the  right  to  contract 
and  acquire  property  in  a  manner  which  he  has  hitherto 
enjoyed  under  the  law,  and  which  B,  C  and  D  are  still 
allowed  by  the  law  to  enjoy,  it  is  clear  that  he  is  de- 
prived of  both  liberty  and  property  to  the  extent  that  he 
is  thus  denied  the?  right  to  contract.  Our  constitution 
guarantees  that  no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law.  Frorer  v. 
People,  141  111.  171. 

The  property  which  each  one  has  in  his  own  labor  is 
the  common  heritage,  and,  as  an  incident  to  the  right  to 
acquire  other  property,  the  liberty  to  enter  into  contracts 
by  which  labor  may  be  employed  in  such  way  as  the  la- 
borer shall  deem  most  beneficial,  and  of  others  to  employ 
such  labor,  is  necessarily  included  in  the  constitutional 
guaranty.     Coal  Co.  v.  People,  147  111.  66. 

Corporate  franchises  are  granted  in  trust  that  they  be 
used  to  attain  the  purpose  for  which  they  are  granted, 
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and  on  condition  that  they  be  not  used  to  the  public  det- 
riment. 2  Mora  we  tz  on  Private  Corp.  sec.  1024;  2  Beach 
on  Private  Corp.  sec.  840. 

The  State  is  not  required  to  prove  an  actual  injury. 
It  is  a  sufficient  cause  of  forfeiture  if  the  act  be  such  as, 
in  the  nature  of  things,  is  calculated  to  produce  injury. 
2  Waterman  on  Corporations,  sec.  427;  2  Spelling  on  Ex- 
traordinary Relief,  sec.  1820. 

Whenever  a  corporation  uses  its  corporate  powers  to 
promote  or  consummate  acts  which  are  in  contravention 
of  the  public  policy  of  the  State  it  abuses  its  corporate 
franchise.  State  v.  Railtvay  Co.  45  Wis.  579;  People  v.  Rail- 
road Co,  121  N.  Y.  582. 

Whatever  tends  to  create  a  monopoly  is  unlawful,  as 
being  contrary  to  public  policy.  2  Addison  on  Contracts, 
743;  Morris  Run  Coal  Co,  v.  Barclay  Goal  Co,  68  Pa.  St.  173; 
Craft  V.  McConougJty,  79  111.  346;  Railroad  Co.  v.  Collins,  40 
Ga.  582;  Hazelhurst  v.  Railroad  Co,  43  id.  13;  Transj)ortation 
Co.  V.  Pipe  Line  Co.  22  W.  Va.  600. 

If  a  corporation  does  an  act  or  enters  into  a  cohtract 
which  is  in  restraint  of  trade  and  in  contravention  of 
public  policy,  there  is  involved  a  public  interest  which 
the  State  must  protect  by  proceedings  in.  quo  toarranto. 
State  V,  Railway  Co,  45  Wis.  579;  People  v.  Railroad  Co,  121 
•N.  Y.  582;  People  v.  Chicago  Gas  Trust  Co.  130  111.  268. 

Peck,  Miller  &  Starr,  for  appellee; 

The  granting  or  denying  leave  to  file  an  information 
in  the  nature  of  quo  warranto  rests  in  the  sound  discretion 
of  the  court,  and  will  be  reviewed  only  for  abuse.  Peojjle 
V.  Waite,  70  111.  25;  People  v.  Moore,  73  id.  132;  People  v.  Cal- 
laJian,  83  id.  128;  Peoj^le  v.  Railroad  Co.  88  id. ,537;  PeojJle  v. 
Drainage  Comrs,  31  111.  App.  219. 

An  information  in  the  nature  of  a  quo  toarranto  does 
not  lie  for  the  enforcement  or  vindication  of  a  supposed 
private  right.  People  v.  Cooper ,  139  111.  461;  People  v.  Drain- 
age Comrs.  31  111.  App.  219. 
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By-laws  or  contracts  in  restraint  of  trade  are  illegal 
only  in  the  sense  that  the  law  will  not  enforce  them. 
They  are  simply  void.  The  law  does  not  prohibit  the 
making  of  contracts  in  restraint  of  trade,  but  merely  de- 
clines, after  they  have  been  made,  to  recognize  their  val- 
idity. American  Live  Stock  Com.  Co.  v.  Live  Stock  Exchange, 
143  111.  210. 

Power  to  make  by-laws  is  incident  to  the  grant  of 
corporate  existence.     1  Beach  on  Private  Corp.  sec.  310. 

A  by-law  cannot  be  said  to  be  inconsistent  with  the 
law  of  the  land  merely  because  it  forbids  the  doing  of 
something  which  might  have  been  lawfully  done  before, 
or  requires  something  to  be  done  which  there  was  no 
previous  obligation  to  do.  Ooddard  v.  St  Louis  Merchants' 
Exchange,  78  Mo.  609. 

A  by-law  of  a  trade  company  forbidding  its  members 
from  carrying  on  the  trade  separately  at  a  different  place 
from  that  of  the  company's  domicil  is  valid.  Lumley  on 
By-laws,  81;  King  v.  Fishermen  of  Faversham,  8  T.  R.  352. 

A  by-law  of  a  company  chartered  for  the  purpose  of 
maintaining  uniform  rates  of  insurance,  which  requires 
members  to  follow  uniform  rates,  is  valid.  People  v.  Un- 
denvriters,  54  How.  Pr.  228. 

By-laws  in  partial  restraint  of  trade  are  valid.  Cook 
on  Stockholders,  (3d  ed.)  sec.  700c7,  p.  1023;  Ounmakers'  Co.* 
V.  Fell,  Willes,  384. 

A  by-law  that  the  members  of  a  news  association  shall 
not  publish  news  furnished  by  other  associations  in  the 
State  of  New  York,  news  being  gathered  from  the  entire 
world,  is  valid.     Matthews  v.  Associated  Press,  61  Hun,  199. 

Contracts  in  partial  but  not  total  restraint  of  trade, 
and  in  which  the  restraint  does  not  go  beyond  what  is 
reasonable  for  the  protection  of  the  interest  of  the  par- 
ties, are  valid.  Telegraph  Co.  v.  Railroad  Co.  86  111.  246; 
Broion  v.  Rounsavell,  78  id.  589;  Fmole  v.  Parke,  131  U.  S.  88; 
Linn  v.  Sigsbee,  67  111.  75;  Navigation  Co.  v.Wijisor,  20  Wall. 
64;  Shade  Roller  Co.  v.  Cushman,  143  Mass.  353;  Match  Co.  v. 
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Boeber,  106  N.  Y.  473;  Wiggins  Ferry  Co.  y.  Railroad  Co,  73  Mo. 
389;  Commonwealth  v.  Canal  Co,  43  Pa.  St.  295;  Payne  y.  Rail- 
road Co.  81  Tenn.  507;  Leake  on  Contracts,  735, 736;  Whar- 
ton on  Contracts,  sec.  442;  Mitchell  v.  Reynolds^  1  P.  Wms. 
181;  United  States  v.  Freight  Ass,  58  Fed.  Rep.  58;  Proctor  v. 
Sergent,  2  Scott,  289. 

"Public  policy"  is  a  negative  doctrine.  It  constitutes 
a  limitation  upon  the  validity  of  contracts  to  the  extent 
of  defining'  what  agreements  the  courts  will  not  enforce. 
It  is  not  a  ground  of  affirmative  relief.  American  Live 
Stock  Com,  Co,  v.  Live  Stock  Exchange,  143  111.  210;  Steamship 
Co.  V.  McGregor,  23  Q.  B.  Div.  598;  21  id.  544. 

"Public  policy"  must  be  clear  and  beyond  dispute  to 
be  the  ground  of  any  decision  of  the  court.  Richmond  v. 
Dubuque,  26  Iowa,  191;  Swann  v.  Swann,  21  Fed.  Rep.  299; 
Walsh  V.  Fusselly  6  Bing.  161;  Walker's  American  Law,  449; 
2  Chitty  on  Contracts,  (11th  Am.  ed.)  9, 664;  Kellogg  v.  Lar- 
kin,  3  Pinney,  123. 

Where  a  corporation  has  a  general  franchise,  a  par- 
ticular act  which  it  may  have  committed  as  an  incident 
to  the  exercise  of  tjiat  franchise  cannot  be  challenged  in 
a  quo  warranto  proceeding,  because  a  quo  warranto  pro- 
ceeding does  not  challenge  the  particular  act,  but  chal- 
lenges the  entire  franchise.  People  v.  Whitcomb,  55  111.  172; 
Attorney  General  v.  Salem,  103  Mass.  138;  State  v.  Thresher 
Manf.  Co,  40  Minn.  213;  State  v.  Lyons,  31  Iowa,  432;  People 
\,  Turnpike  Co.  2  Johns.  190;  State  v.  Turnpike  Co,  38  Ind.  71; 
State  V.  Gravel  Road  Co,  37  Mo.  App.  496;  2  Spelling  on 
Extraordinary  Relief,  sees.  1773, 1812, 1819. 

To  warrant  a  court  in  entertaining  an  information  in 
the  nature  of  quo  warranto  a  case  must  be  presented  in 
which  the  public,  in  theory  at  least,  have  some  interest, 
and  it  is  not  an  appropriate  remedy  against  persons  al- 
leged to  have  assumed  a  trust  of  a  merely  private  nature, 
unconnected  with  public  interest.  High  on  Ex.  Legal 
Rem.  sec.  620. 
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Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

This  corporation,  organized  as  stated  in  its  certificate 
of  organization,  was  formed  "to  establish  and  maintain  a 
commercial  exchange;  to  promote  uniformity  in  the  cus- 
toms and  usages  of  merchants;  to  provide  for  the  speedy 
adjustment  of  all  business  disputes  between  its  members; 
to  facilitate  the  receiving  and  distributing  of  live  stock 
as  well  as  to  provide  for  and  maintain  a  rigid  inspection 
thereof,  thereby  guarding  against  the  sale  or  use  of  un- 
sound or  unhealthy  meats;  and  generally  to  secure  to  its 
members  the  benefits  of  co-operation  in  the  furtherance  of 
their  legitimate  pursuits."  The  purpose  of  this  corpora- 
tion, as  expressed  in  this  certificate  of  incorporation,  is 
undoubtedly,  if  carried  out  to  the  fullest  extent,  in  the 
interest  of  the  people. 

The  common  law  refused  to  recognize  restrictions  upon 
trade  and  business  among  the  citizens  of  a  common  coun- 
try. Under  this  rule  of  the  common  law  the  right  of  the 
laborer  to  dispose  of  his  skill  and  industry,  and  to  con- 
tract in  reference  to  the  same  with  whom  he  pleased  and 
at  such  contract  rates  as  might  be  agreed  on,  was  recog- 
nized and  not  allowed  to  be  trammeled  with  restrictions 
which  interfered  with  individual  action  and  liberty.  Com- 
binations and  associations  of  men  have  no  right  to  place 
restrictions  upon  the  right  of  an  individual  to  contract 
and  engage  in  business,  employing  such  means  and  agen- 
cies as  are  not  prohibited  by  law.  The  natural  flow  of 
trade  and  commerce  must  be  unrestricted,  and  men  en- 
gaged therein  may  accelerate  its  current  by  all  means  not 
unlawful.  To  this  end  men  engaged  in  trade  and  commerce 
may  advertise,  employ  men  to  solicit  business  and  offer 
rewards  and  inducements  to  secure  trade  without  violat- 
ing the  law  of  the  land,  and  in  so  doing  are  exercising  a 
right  which  is  in  the  interest  of  the  public,  because  com- 
petition cannot  be  hostile  to  public  interests.  Efforts  to 
prevent  comj^etition  and  to  restrict  individual  efforts  and 
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freedom  of  action  in  trade  and  commerce  are  restrictions 
hostile  to  the  public  welfare,  not  consonant  with  the  spirit 
of  our  institutions  and  in  violation  of  law. 

We  said  in  Frorer  v.  People,  141  111.  171  (on  p.  181):  "The 
privilege  of  contracting-  is  both  a  liberty  and  a  property 
right,  and  if  A  is  denied  the  right  to  contract  and  acquire 
property  in  a  manner  which  he  has  hitherto  enjoyed  under 
the  law,  and  which  B,  C  and  D  are  still  allowed  by  the 
law  to  enjoy,  it  is  clear  that  he  is  deprived  of  both  lib- 
erty and  property  to  the  extent  that  he  is  thus  denied  the 
right  to  contract.  Our  constitution  guarantees  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law.  (Art.  2,  sec.  2.)  And  says  Cooley: 
*The  man  or  the  class  forbidden  the  acquisition  or  enjoy- 
ment of  property  in  the  manner  permitted  the  community 
at  large  would  be  deprived  of  liberty  in  particulars  of  pri- 
mary importance  to  his  or  their  pursuit  of  happiness.'" 

In  More  v.  Bennett,  140  111.  69,  we  said  (p.  76):  "Whatever 
may  be  the  professed  objects  of  the  association,  it  clearly 
appears,  both  from  its  constitution  and  by-laws  and  from 
the  averments  of  the  declaration,  that  one  of  its  objects, 
if  not  its  leading  object,  is  to  control  the  prices  to  be 
charged  by  its  members  for  stenographic  work  by  restrain- 
ing all  competition  between  them.  Power  is  given  to  the 
association  to  fix  a  schedule  of  prices  which  shall  be  bind- 
ing upon  all  its  members,  and  not  only  do  the  members, 
by  assenting  to  the  constitution  and  by-laws,  agree  to  be 
bound  by  the  schedule  thus  fixed,  but  their  competition 
with  each  other,  either  by  taking  or  offering  to  take  a  less 
price,  is  punishable  by  the  imposition  of  fines,  as  well  as 
by  such  other  disciplinary  measures  as  associations  of  this 
character  may  adopt  for  the  enforcement  of  their  rules. 
The  rule  of  public  policy  here  involved  is  closely  analo- 
gous to  that  which  declares  illegal  and  void  contracts  in 
general  restraint  of  trade,  if  it  is  not,  indeed,  a  subordi- 
nate application  of  the  same  rule.  As  said  by  Mr.  Tiede- 
man:    'Following  the  reason  of  the  rule  which  prohibits 
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contracts  in  restraint  of  trade,  we  find  that  it  is  made 
to  prohibit  all  contracts  which  in  any  way  restrain  the 
freedom  of  trade  or  diminish  competition  or  regulate  the 
prices  of  commodities  or  services.'" 

In  BraceviUe  Coal  Go.  v.  People,  147  111.  66,  it  was  said 
(p.  71):  "Property,  in  its  broader  sense,  is  not  the  physi- 
cal thing  which  maybe  the  subject  of  ownership,  but  it  is 
the  right  of  dominion,  possession  and  power  of  disposition 
which  may  be  acquired  over  it;  and  the  right  of  property 
preserved  by  the  constitution  is  the  right  not  only  to 
possess  and  enjoy  it,  but  also  to  acquire  it  in  any^  lawful 
mode  or  by  following  any  lawful  industrial  pursuit  which 
the  citizen,  in  the  exercise  of  the  liberty  guaranteed,  may 
choose  to  adopt.  Labor  is  the  primary  foundation  of  all 
wealth.  The  property  which  each  one  has  in  his  own 
labor  is  the  common  heritage,  and,  as  an  incident  to  the 
right  to  acquire  other  property,  the  liberty  to  enter  into 
contracts  by  which  labor  may  be  employed  in  such  way 
as  the  laborer  shall  deem  most  beneficial  and  of  others  to 
employ  such  labor,  is  necessarily  included  in  the  consti- 
tutional guaranty." 

In  other  jurisdictions  the  rule  is  the  same.  In  Rex  v. 
Wardens  of  the  Coopers'  Co,  7  T.  R.  540,  it  was  held  that  a  by- 
law limiting  the  number  of  apprentices  which  any  mem- 
ber of  the  company  might  take  was  void.  In  the  case  of 
Tailors  of  Ipsioichy  11  Coke,  53,  a  corporation  known  as  the 
Tailors  of  Ipswich  enacted  a  by-law  to  prohibit  any  tailor 
from  exercising  his  trade  until  he  had  presented  himself 
before  the  corporation  and  proved  that  he  had  served 
seven  years  as  an  apprentice.  This  by-law  was  held  void, 
as  being  in  restraint  of  trade.  See,  also,  Gunmakers'  So- 
ciety V.  Fell,  Willes,  384.  Sustaining  the  same  propositions 
are  Stanton  v.  Allen,  5  Denio,  434;  People  v.  FlscJiery  14  Wend. 
9;  Morris  Run  Coal  Co,  v.  Barclay  Goal  Co,  68  Pa.  St.  173;  People 
ex  rel,  v.  Medical  Society  of  Erie,  24  Barbf  570. 

A  case  similar  to  that  now  under  consideration  was  be- 
fore the  Court  of  Appeals  of  Kentucky  in  Huston  v.  Reut- 
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linger,  15  S.  W.  Rep.  857.  There  the  Louisville  Board  of 
Underwriters  passed  a  by-law  which,  among  other  things, 
prohibited  local  companies  from  employing  more  than  one 
solicitor,  and  regulated  the  manner  in  which  the  salary 
of  such  solicitor  was  to  be  paid.  For  a  violation  of  this 
by-law  the  offending  member  of  the  board  would  forfeit 
all  rights  as  a  member  of  the  association.  A  local  com- 
pany which  had  employed  more  than  one  solicitor  sought 
to  enjoin  the  enforcement  of  the  forfeiture  on  the  ground 
that  the  association  had  no  authority  to  control  the  mem- 
bers in  the  employment  of  solicitors,  etc.  A  decree  was 
entered  in  accordance  with  the  prayer  of  the  bill,  which, 
on  appeal,  was  affirmed,  the  court  saying:  "The  majority 
of  the  members,  under  the  guise  of  producing  harmony  in 
this  business  association,  have  taken  from  their  individual 
members  the  right  to  determine  how  many  men  they  shall 
employ  in  their  private  business,  and  then  only  such  as 
the  association  may  think  fit  for  the  position.  Nor  .can 
they  employ  a  solicitor  for  a  less  period  than  six  months, 
or  offer  a  solicitor  employment  within  twelve  months  after 
the  solicitor  has  severed  his  connection  with  any  member; 
are  compelled  to  discharge  those  in  their  employ  if  they 
have  more  than  one;  and,  if  these  by-laws  are  enforced, 
have  placed  their  business  under  the  control  of  the  ma- 
jority vote  of  the  association, — a  power  the  exercise  of 
which  was  not  given  by  the  fundamental  law  of  the  order, 
and  doubtless  not  contemplated  when  the  association  was 
formed.  *  *  *  The  common  law  rule,  recognized  and 
adopted  when  business  relations  were  not  so  multiplied 
and  extensive  as  now  and  when  less  necessity  existed  for 
enforcing  it,  condemned  all  such  restrictions  upon  trade 
and  business  intercourse  with  men  as  is  found  to  exist  in 
this  case.  The  right  of  one  to  control  his  own  property 
as  he  pleases,  and  to  employ  those  necessary  to  aid  him 
in  his  business  upon  such  terms  as  may  be  agreed  upon, 
when  not  in  violation  of  the  law  of  the  land,  is  the  rule 
of  the  common  law,  and  the  right  of  the  laborer  to  dispose 
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of  his  skill  and  industry  to  whom  he  pleases  and  for  the 
price  agreed  on  is  embraced  within  the  same  rule.  In  all 
classes  of  business  the  employer  and  employee  should 
be  allowed  to  contract  with  each  other  unrestrained  by 
others  who  may  demand  that  the  one  shall  g'ive  more  or 
the  other  receive  less,  and,  as  a  general  rule,  when  re- 
strictions are  placed  upon  their  rights  by  combinations  or 
associations  of  men,  they  will  be  regarded  as  in  violation 
of  law,  and  void." 

When  a  corporation  is  created  there  goes  with  it  the 
power  to  enact  by-laws  for  its  government  and  guidance 
as  well  as  for  the  guidance  and  government  of  its  mem- 
bers. This  power  is  necessary  to  enable  a  corporation  to 
accomplish  the  purpose  of  its  creation.  But  by-laws  must 
be  reasonable  and  for  a  corporate  purpose,  and  always 
within  charter  limits.  They  must  always  be  strictly  sub- 
ordinate to  the  constitution  and  the  general  law  of  the 
land.  They  must  not  infringe  the  policy  of  the  State  nor 
be  hostile  to  public  welfare.  The  by-law  in  this  case  is  a 
restriction  on  freedom  of  trade  and  business.  It  trammels 
competition  and  prohibits  an  individual  from  contracting 
and  engaging  in  business,  and  from  using  such  agencies 
and  means  he  may  desire  not  hostile  to  general  law.  It 
is  not  required  for  corporate  purposes,  nor  is  it  included 
within  the  purposes  declared  in  the  certificate  of  incor- 
poration. It  is  therefore  imlawful,  as  this  corporation  had 
no  right  to  exercise  this  power  of  enacting  it  under  its 
franchise. 

It  is  not  every  misconduct  on  the  part  of  a  corpora- 
tion, or  act  not  consonant  with  the  purpose  of  its  crea- 
tion, that  will  destroy  its  life.  An  act  to  thus  result  must 
be  one  which  tends  to  produce  injury  to  the  public  by 
affecting  the  welfare  of  the  people.  Where  this  results 
there  is  an  abuse  of  corporate  franchise.  {People  v.  North 
River  Sugar  Refining  Co,  121  N.  Y.  582.)  Attempts  to  place 
restrictions  on  trade  and  commerce  and  to  fetter  indi- 
vidual liberty  of  action  by  preventing  competition  are 
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hostile  to  public  welfare  and  affect  the  interests  of  the 
people.  Such  attempts  by  a  corporation  are  an  abuse 
of  its  corporate  franchise.  Public  policy  requires  that 
corporations,  in  the  exercise  of  powers,  must  be  confined 
strictly  within  their  charter  limits,  and  not  be  permitted 
to  exercise  powers  beyond  those  expressly  conferred.  The 
State  provides  for  the  creation  of  corporations.  The  cor- 
poration is  its  creature,  and  must  always  conform  to  its 
policy.  This  duty  on  the  part  of  corporations  to  do  no 
acts  hostile  to  the  policy  of  the  State  grows  out  of  the 
fact  that  the  legislature  is  presumed  to  have  had  in  view 
the  public  interest  when  a  charter  was  granted  to  the  cor- 
poration, and  no  departure  from  its  charter  purposes  will 
be  allowed  which  would  be  hurtful  to  the  public.  Where 
such  act  is  done  by  a  corporation  the  State  may  proceed 
to  claim  a  forfeiture  of  its  charter  by  an  information  in 
the  nature  of  quo  loarranto. 

The  petition  for  leave  to  file  an  information  in  the  na- 
ture of  quo  warranto  should  have  been  granted.  The  judg- 
ment of  the  circuit  court  was  therefore  erroneous  and  is 
reversed,  and  the  cause  is  remanded  with  directions  to 
grant  leave  to  file  the  information. 

Reversed  and  remanded. 


Edwin  H.  Carroll 

V. 


170^6711 

William  Drury  et  al  200   «846( 

Opinion  filed  December  22y  1897—Refiearing  denied  February  4,  1898, 

1.  Specific  performance — specific  performance  not  decreed  to  carry 
out  an  unreasonable  interpretation  of  contract.  An  application  for  spe- 
cific performance  is  addressed  to  the  sound  legal  discretion  of  the 
court,  and  should  not  be  granted  to  carry  out  an  unreasonable  in- 
terpretation of  the  contract. 

2.  Contracts — in  construing  uncertain  contract  couH  may  look  at  sur- 
r<mnding  circumstances.  In  construing  a  contract  uncertain  in  mean- 
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ingf  the  court  may  look  at  the  surrounding  circumstances,  in  order 
to  understand  the  language  in  the  sense  intended  by  the  parties. 

3.  Same— reasondble  construction  given  contract  by  conduct  of  parties 
will  be  adopted.  Where  the  terms  of  a  contract  are  uncertain,  and 
the  parties  have  by  their  conduct  placed  a  reasonable  construction 
thereon,  such  construction  will  be  adopted  by  the  court. 

4.  Same — illystration  of  rule  that  court  will  adopt  parties'  own  construc- 
tion. Where  a  bond  for  deed  providing  for  payment  of  the  purchase 
money  in  three  installments  contains  an  uncertain  provision  con- 
cerning allowance  of  discount,  the  construction  placed  upon  the 
contract  by  the  conduct  of  the  parties  in  making  and  accepting 
the  first  two  payments  without  discount  will  be  adopted  by  the 
court,  when  called  upon  to  construe  the  uncertain  provision. 

5.  Discount— (2^71  if  ion  of  term  ''discount^*'  as  used  in  commerce  and 
asused  among  banker's.  The  term  "discount,"  as  generally  used,  means 
an  allowance  or  deduction  made  for  pre-payment  or  prompt  pay- 
ment of  a  bill  or  account.  Among  bankers  the  term  means  a  deduc- 
tion made  for  interest  in  advancing  money  upon  a  bill  or  note  not 
due, — the  taking  of  interest  in  advance. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  Hiram  Bigelow,  Judge,  presiding. 

Bassett  &  Bassett,  for  appellant. 

J.  H.  CoNNELL,  and  Scott  &  Cooke,  for  appellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  is  a  bill  for  specific  performance,  filed  on  March 
6,  1896,  by  the  appellant  against  the  appellees,  setting  up 
that  a  contract  for  the  sale  of  220  acres  of  land  was  made 
by  the  appellees  with  the  appellant;  that  the  appellant 
has  paid  the  purchase  money  called  for  by  the  contract, 
and  is  entitled  to  a  deed  of  the  premises;  and  the  bill 
prays  that  the  appellees  may  be  ordered  to  deliver  to  ap- 
pellant such  deed.  The  bill  was  answered  by  the  defend- 
ants thereto,  admitting  the  contract  of  sale,  but  denying 
that  the  complainant  has  paid  all  the  purchase  money 
called  for  by  the  contract,  and  alleging  that  the  defend- 
ants have  executed  a  deed  for  said  land,  and  tendered  the 
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same  to  appellant,  and  offered  to  deliver  it  to  him,  upon 
his  payment  of  the  balance  of  the  purchase  money  which 
remains  unpaid;  and  defendants  aver  in  their  answer, 
that  they  bring"  said  deed  into  court  and  tender  it  to  com- 
plainant upon  his  payment  of  th^  balance  due  on  the  con- 
tract as  aforesaid.  The  cause  was  referred  to  a  master 
in  chancery,  who  took  testimony  and  made  a  report  in 
favor  of  the  contention  of  the  appellant,  as  herein  set 
forth.  Exceptions  were  filed  to  this  report.  Upon  a  hear- 
ing* of  the  case  before  the  circuit  court,  the  exceptions 
were  sustained;  the  report  of  the  master  was  overruled, 
and  a  new  reference  was  ordered  to  him,  directing  that 
he  make  a  report  substantially  in  accordance  with  the 
theory  of  the  appellees,  as  hereinafter  set  forth.  The 
defendants  below,  the  appellees  here,  also  filed  a  cross- 
bill which  was  answered  by  the  appellant.  Upon  a  hear- 
ing* of  the  cause,  the  court  entered  a  decree  confirming 
the  second  report  of  the  master,  dismissing  the  cross-bill, 
and  ordering^  the  delivery  of  the  deed  filed  in  court  to  the 
appellant  upon  his  payment  of  a  certain  sum  of  money 
to  the  appellee  William  Drury,  within  ninety  days.  The 
present  appeal  is  prosecuted  from  the  decree  so  entered. 
On  August  13,  1895,  appellant  wrote  a  letter  to  the 
appellee,  William  Drury,  proposing  to  purchase  the  land 
upon  certain  terms  therein  stated.  This  letter,  though 
written  by  appellant,  was  sig*ned  by  one  Vol  en  tine,  an 
agent  of  appellee,  Drury.  Appellee  accepted  the  propo^ 
sition,  contained  in  the  letter,  on  August  14,  1895,  with 
the  exception,  that  the  date  of  the  payment  of  one  of 
the  installments  of  the  purchase  money  was  changed. 
Thereupon,  on  August  14,  1895,  a  bond  was  executed  by 
the  appellees,  William  Drury  and  Vashti  Drury,  his  wife, 
embodying  the  terms  of  sale  as  agreed  upon.  This  bond 
is  in  the  penalty  of  $8000.00,  given  to  Edwin  H.  Carroll, 
bearing  date  August  14,  1895,  with  the  condition,  that 
William  Drury  had,  on  the  day  of  the  date  thereof,  sold 
to  Edwin  H.  Carroll  the  said  2t20  acres  in  Mercer  county 
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for  the  sum  of  $7700.00  "to  be  paid  as  follows:  $500.00 
upon  the  delivery  of  this  obligation;  $4000.00  on  or  before 
the  first  day  of  January,  1896;  and  $3200.00  on  or  before 
the  first  day  of  March,  1897,  with  seven  per  cent  interest 
thereon  from  March  1,  1896.  The  said  William  Drury  to 
allow  a  discount  of  seven  per  cent  on  all  payments  made 
prior  to  March  1,  1896."  The  bond  also  contains  a  pro- 
vision, that,  upon  payment  of  the  two  first  mentioned 
sums,  the  obligfors  ag^ree  to  convey  to  Carroll  on  March  1, 
1896,  said  premises  by  deed,  taking  a  mortgage  thereon 
to  secure  the  deferred  payment,  Carroll  having  the  priv- 
ilege of  making  such  improvements  as  he  may  desire; 
Drury  having  the  use  of  the  pasture  until  March  1,  1896. 

On  August  14,  1895,  appellant,  Carroll,  made  the  cash 
payment  of  $500.00  on  the  bond.  On  December  30,  1895, 
appellant  paid  the  $4000.00  which  was  due  by  the  terms 
of  the  bond  on  January  1,  1896.  On  February  28,  1896, 
appellant  paid  to  appellee,  Drury,  the  sum  of  $2697.00, 
to  apply  on  the  bond.  The  latter  amount  was  $503.00 
less  than  $3200.00,  the  amount  of  the  third  payment.  The 
sum  of  $503.00  was  seven  per  cent  on  the  sum  total  of  the 
three  payments  made  by  appellant,  to- wit:  $7197.00.  Ap- 
pellee, Drury,  claims  that  appellant  had  no  right  to  re- 
tain such  a  large  amount  from  the  purchase  money,  and 
for  that  reason  refused  to  deliver  the  deed. 

The  dispute  between  the  parties  in  the  case  at  bar 
arises  out  of  a  difference  of  opinion  between  them  as 
to  the  construction  of  the  following  clause  in  the  bond: 
**The  said  William  Drury  to  allow  a  discbunt  of  seven 
per  cent  on  all  payments  made  prior  to  March  1,  1896." 
The  difference  arises  out  of  the  two  meanings  of  the  word 
"discount." 

The  term  "discount"  may  be  understood,  in  a  general 
sense,  "as  a  counting  off,  an  allowance  or  deduction  made 
from  a  gross  sum  on  any  account  whatever."  {Duncle  v. 
Benick,  6  Ohio  St.  527).  One  of  the  definitions,  given  by 
Webster  in  his  dictionary,  is:     "An  allowance  upon  an 
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account,  debt,  demand,  price  asked,  and  the  like;  some- 
thing-taken off  or  deducted."  In  the  Century  Dictionary, 
one  of  the  definitions  given  of  discount  is:  "An  allow- 
ance or  deduction  generally  of  so  much  per  cent  made 
for  prepayment  or  for  prompt  payment  of  a  bill  or  ac- 
count; a  sum  deducted,  in  consideration  of  cash  payment, 
from  the  price  of  a  thing  usually  sold  on  credit;  any 
deduction  from  the  customary  price  or  from  a  sum  due 
or  to  be  due  at  a  future  time."  One  of  the  definitions  of 
"discount"  given  by  Bouvier  in  his  dictionary,  is  as  fol- 
lows: "An  allowance  sometimes  made  for  prompt  pay- 
ment." Where  a  merchant  sells  a  bill  of  goods,  and 
throws  off  a  portion  of  the  price  for  present  payment, 
such  a  transaction  is  "discounting"  in  one  sense  of  the 
term.  So  also,  where  a  creditor  makes  a  deduction  from 
a  sum  due  by  a  debtor  in  consideration  of  his  paying  the 
remainder  before  it  becomes  due,  such  a  transaction  may 
be  said  to  be  "discounting."  {SJiover  v.  Accom,  Sav,  Fund 
and  Loan  Ass.  35  Pa.  St.  223).  Appellant  contends  that 
the  word  "discount,"  as  used  in  the  bond,  has  the  mean- 
ing above  referred  to,  that  is  to  say,  means  a  rebate  on 
the  gross  sum  of  the  purchase  price  of  the  land  of  seven 
per  cent  without  reference  to  time.  The  word  "discount" 
in  finance,  or  among  bankers,  has  still  another  meaning. 
Such  other  meaning  is  thus  expressed  by  Webster  in  his 
dictionary:  "A  deduction  made  for  interest  in  advancing 
money  upon  a  bill  or  note  not  due;  payments  in  advance 
of  interest  upon  money  loaned."  This  second  meaning  is 
thus  expressed  in  the  Century  Dictionary:  "The  rate  per 
cent  deducted  from  the  face  value  of  a  promissory  note, 
bill  of  exchange,  etc.,  when  purchasing  the  privilege  of 
collecting  its  amount  at  maturity."  The  discounting  of 
notes  or  bills  ha's  been  defined  to  mean:  "Advancing  a 
consideration  for  a  bill  or  note,  deducting  or  discounting 
the  interest  which  will  accrue  for  the  time  the  note  has 
to  run;  the  taking  of  interest  in  advance  is  called  dis- 
count." {PhiladeljJhia  Loan  Co.  y.  Towner,  IS  Conn.  2'o9)-  The 
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discounting-  of  a  note  by  a  bank  is  understood  to  consist 
in  the  lending*  of  money  upon  it  and  deducting^  the  in- 
terest or  principal  in  advance.  {City  Bank  of  Columbus  v. 
B-t-uce,  17  N.  Y.  515).  "Discount"  has  also  in  this  latter 
sense  been  defined  to  be:  "The  advance  of  money  not 
due  until  some  future  period,  less  the  interest  which 
would  be  due  thereon  when  payable."  {Meckler  v.  First 
Nat  Bank,  42  Md.  592;  5  Am.  &  Eng.  Ency.  of  Law,  pp. 
678-680).  The  appellee,  Drury,  contends,  that  the  word 
"discount,"  as  used  in  the  bond  in  the  case  at  bar,  has 
the  second  meaning  thus  referred  to.  The  latter  species 
of  discount  ma}"  be  called  "interest  discount." 

The  appellees  were  permitted  by  the  court  below  to 
introduce  letters  and  parol  testimony,  for  the  purpose 
of  determining  in  what  sense  the  parties  understood  the 
word  "discount"  when  they  used  it  in  the  bond.  One  of 
the  questions  in  the  case  is,  whether  it  was  proper  to 
allow  the  introduction  of  such  testimony,  or  whether  the 
contract  should  be  interpreted  according  to  the  words 
used  in  it  without  reference  to  evidence  aliunde.  We  do 
not  deem  it  necessary  to  express  any  opinion  upon  this 
question,  as  related  to  the  facts  of  the  present  case.  In 
construing  the  bond,  it  would  seem  to  be  unreasonable, 
that  the  discount,  whether  it  be  given  the  one  or  the 
other  of  the  definitions  already  referred  to,  should  be 
made  to  apply  to  the  first  two  payments,  to-wit:  the 
cash  payment  of  ?500.00  and  the  $4000.00  paid  on  De- 
cember 30,  1895.  As  the  contract  required  $500.00  to  be 
paid  in  cash,  there  was  no  object  in  allowing  a  deduc- 
tion of  seven  per  cent  therefrom,  because  the  appellant 
had  no  right  in  any  event  to  ask  a  credit  as  to  that 
amount.  Nor  could  it  be  said  that  interest  should  be 
deducted  at  the  rate  of  seven  per  cent  for  any  particular 
time,  because  the  payment  was  to  be  made  at  once,  and 
not  after  the  lapse  of  any  time.  So,  also,  it  would  seem 
to  be  unreasonable  to  allow  a  discount  of  seven  per  cent, 
under  either  definition,  on  the  payment  of  the  $4000.00 
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made  on  December  30,  1895,  because  such  payment  was 
due  on  January  1,  1896;  and  to  allow  a  discount  upon  the 
payment  of  $4000.00,  because  it  was  made  prior  to  March 
1,  1896,  would  be  to  allow  appellant  a  discount  for  pay- 
ing" the  $4000,00  when  it  was  due,  inasmuch  as  it  was  due 
on  January  1,  1896.  Discount  is  allowed  for  advanced 
payments  before  maturity,  but  if  appellant  was  entitled 
to  a  discount  for  paying  the  »?4000.00  at  any  time  before 
March  1,  1896,  he  might  wait  until  after  its  maturity  on 
January  1,  1896,  and  pay  it  at  any  time  between  January 
1,  1896,  and  March  1,  1896.  This  would  seem  to  be  an 
unreasonable  construction  of  the  contract.  The  words 
"all  payments  made  prior  to  March  1, 1896,"  were  prob- 
ably used  because  of  the  following  facts:  In  the  original 
written  proposition,  made  by  appellant  for  the  purchase 
of  the  land,  he  proposed  to  pay  the  ?1000.00  on  March  1, 
1896.  But  when  appellee,  Drury,  accepted  the  proposi- 
tion, he  changed  the  date  for  the  payment  of  the  $4000.00 
from  March  1,  1896,  to  January  1,  1896;  and,  when  the 
bond  came  to  be  drawn,  the  same  language  was  used  in 
the  bond  as  was  used  in  the  original  proposition,  namely, 
language  referring  to  the  making  of  the  two  payments, 
instead  of  the  one,  before  March  1,  1896. 

But,  whether  this  is  so  or  not,  the  words  in  the  bond, 
providing  for  a  discount  of  seven  per  cent,  so  far  as  they 
have  reference  to  the  first  two  payments,  are  to  be  inter- 
preted in  accordance  with  two  well  established  rules  of 
construction.  The  first  is,  that  the  court,  in  constru- 
ing a  written  contract,  will  endeavor  to  place  itself  in 
the  position  of  the  contracting  parties,  so  that  it  may 
understand  the  language  used  in  the  sense  intended  by 
the  persons  using  it;  in  other  words,  the  surrounding  cir- 
cumstances may  be  looked  at  in  construing  a  contract, 
where  there  is  any  uncertainty  of  meaning.  {Wilson  y. 
Roots,  119111.  379;  Turjnn  v.  Baltimore^  Ohio  and  Chicago  Rail- 
road Co.  105  id.  11).  The  other  principle  of  construction 
is,  that,  when  the  terms  of  an  agreement  are  in  any  re- 
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spect  doubtful  or  uncertain,  and  the  parties  to  it  have, 
by  their  own  conduct,  placed  a  construction  upon  it  which 
is  reasonable,  such  construction  will  be  adopted  by  the 
court;  and,  therefore,  evidence  of  acts  under  the  instru- 
ment is  admissible,  as  showing  the  practical  construc- 
tion which  the  parties  themselves  have  placed  upon  the 
instrument.  (Burgess  v.  Badger,  124  111.  288;  Hall  v.  Bank 
of  Emporia,  133  id.  234;  2  Am.  &  Eng.  Ency.  of  Law,— 
2d  ed. -p.  293). 

Here,  the  testimony  shows,  that  the  appellant  paid 
$500.00  in  cash  on  August  14,  1895,  without  demanding 
any  discount  or  deduction  whatever;  and,  also,  that  on 
December  30,  1895,  he  paid  the  1^4000.00  in  full,  without 
claiming  any  deduction  or  discount  therefrom;  and  that 
the  appellee,  Drury,  accepted  these  payments  upon  the 
dates  named.  This  action  of  the  parties  would  seem  to 
amount  to  a  construction  of  the  contract  by  themselves, 
and  showed  that  they  regarded  the  discount,  as  inappli- 
cable to  the  two  payments  of  $500.00  and  $4000.00.  This 
interpretation  is  a  reasonable  one,  and  we  are  inclined  to 
adopt  it.  It  is  unnecessary  to  determine  the  meaning  of 
the  word  "discount,"  as  applicable  to  the  first  two  pay- 
ments, by  reason  of  the  construction  thus  given  by  the 
conduct  of  the  parties  under  the  contract,  or  bond.  We 
are  the  more  inclined  to  this  view  because  of  the  rule, 
that  applications  for  specific  performance,  such  as  is  the 
bill  in  the  present  case,  are  addressed  to  the  sound  legal 
discretion  of  the  court,  {Harrison  v.  Polar  Star  Lodge,  116 
111.  279),  and  should  not  be  granted  for  the  purpose  of  car- 
rying out  any  unreasonable  interpretation  of  a  contract. 

It  only  remains  to  consider  the  discount  of  seven  per 
cent  as  applicable  to  the  third  payment  of  $3200.00,  which 
was  due  by  the  terms  of  the  bond  on  or  before  the  first 
day  of  March,  1897,  and  drew  interest  at  seven  per  cent 
from  March  1, 1896.  This  payment  was  made,  less  the  de- 
duction already  specified,  on  February  28, 1896,  and,  there- 
fore, prior  to  March  1, 1896.    Hence,  appellant  is  entitled 
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to  a  discount  upon  the  amount  of  this  third  payment. 
It  is  immaterial,  which  of  the  definitions  of  the  word 
"discount"  is  adopted  in  determining"  the  amount  to  be 
deducted  from  this  third  payment,  for  the  reason  that, 
whether  seven  per  cent  be  deducted  therefrom,  or  whether 
an  "interest  discount"  be  calculated  thereon,  the  result 
will  be  the  same  in  either  case.  Seven  per  cent  of  $3200.00 
is  $224.00;  and,  as  the  $3200.00  was  due  on  or  before 
March  1,  1897,  it  had  one  year  to  run,  and  interest  on 
$3200.00  for  one  year  at  seven  per  cent  is  $224.00.  It  is 
true,  that  the  payment  was  made  on  February  28,  1896, 
and  interest  at  seven  per  cent  from  February  28,  1896,  to 
the  maturity  of  the  note  on  March  1,  1897,  would  be  about 
$225.26,  instead  of  $224.00.  Appellees,  however,  cannot 
complain  of  the  smaller  allowance  of  $224.00,  because  it 
is  in  their  interest,  and  appellant  cannot  complain  of  the 
same,  because  such  smaller  amount  results  from  the  ap- 
plication of  his  theory  as  to  the  meaning"  of  the  word 
"discount." 

We  are,  therefore,  of  the  opinion  that  the  appellant 
was  entitled  to  a  deduction  from  the  $3200.00  of  $224.00, 
whether  the  one  meaning  or  the  other  of  the  word  "dis- 
count" be  adopted.  The  court  below  in  its  decree  did  not 
allow  such  deduction. 

Accordingly,  the  decree  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  to  that  court  with  directions 
to  enter  a  decree,  requiring  the  appellant  to  pay  to  the 
appellees  all  of  the  amount  retained  by  him  out  of  the 
last  payment  of  the  purchase  money  together  with  lawful 
interest  thereon,  except  said  sum  of  $224.00  which  is  al- 
lowed to  him;  and  that,  upon  his  making  such  payment, 
the  deed,  executed  to  him  by  the  appellees  for  the  prem- 
ises in  question,  be  delivered  to  him. 

Eeversed  and  remanded. 
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The  Addyston  Pipe  and  Steel  Company 

V. 

The  City  of  Chicago  et  al. 

580  Opinion  filed  December  S2,  1897, 

Creditor's  bill — a  creditor's  hill  vnll  not  lie  against  a  city  t/)  reach 
a  debt  owing  by  city  to  third  party.  A  creditor's  bill  will  not  lie  against 
a  municipal  corporation  to  enable  the  complainant  to  reach  a  debt 
owing  by  the  municipal  corporation  to  a  third  party. 

Addyston  Pipe  and  Steel  Co.  v.  Chicago^  58  III.  App.  273,  affirmed- 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brentano, 
Judgfe,  presiding. 

John  T.  Barker,  for  appellant: 

A  municipal  corporation  is,  strictly,  a  body  politic  or 
corporate.     1  Dillon  on  Mun.  Corp.  (4th  ed.)  sec.  18. 

A  municipal  corporation  is  a  trustee  holding  property 
in  trust  for  the  use  of  the  public,  (Hyde  Park  v.  Chicago, 
124  111.  156,  McCord  v.  Pike,  121  id.  288,)  and,  being  a  trus- 
tee for  its  constituents,  it  stands  on  the  footing  of  other 
corporations.     Sherlock  v.  Winnctkay  59  111.  389. 

Equity  has  no  power  to  dispense  with  the  plain  re- 
quirements of  a  statute.     Stone  v.  Gardner,  20  111.  304. 

Its  jurisdiction  is  ancient  and  ami)le,  and  not  limited 
to  the  construction  given  to  garnishment  acts.  Smithier 
V.  Lewis,  1  Vern.  398;  Balch  v.  Westall,  1  P.  Wms.  445;  Stone 
Co,  V.  Wheeler,  6  111.  App.  225. 

The  public  is  interested  in  the  enforcement  of  lawful 
contracts,  as  well  as  in  the  suppression  of  illegal  trans- 
actions.    Greenhood  on  Public  Policy,  29. 

A  contract  for  work  performed  under  the  direction  of  a 
board  of  public  works  and  of  superintendents,  fixes  the 
liability  throughout.     Chicago  v.  Dermody,  61  111.  431. 

A  debt  due  by  a  municipal  corporation  to  its  creditor 
may,  by  a  creditor's  bill,  be  subjected  to  the  satisfaction 
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of  a  judgment  against  the  creditor.  Furlong  v.  Thomssen, 
19  Mo.  App.  364;  Beal  v.  McVicker,  3  id.  592;  Pendleton  v. 
Perkins,  49  Mo.  565;  Lyell  v.  St.  Clair y  3  McLean,  580;  Stone 
Co,  Y.Wheeler,  6  111.  App.  225;  Sinking  Fund  Commissioners 
V.  Dank,  1  Mete.  (Ky.)  174. 

William  G.  Beale,  Corporation  Counsel,  Byron  Boy- 
den,  and  Edward  B.  Burling,  for  appellees: 

Municipal  corporations  having  money  to  which  an  in- 
dividual is  entitled  are  not  subject  to  garnishment  at  the 
suit  of  the  creditors  of  such  individual.  Dillon  on  Mun. 
Corp.  sec.  101;  Linton  v.  Chicago,  45  111.  136;  Freibel  v.  Cole- 
man, 64  id.  376;  Merwin  v.  Chicago,  45  id.  133. 

Garnishment  proceedings  and  creditor's  bills  are  prac- 
tically one  and  the  same  kind  of  litigation,  and  are  both 
instituted  for  the  same  object,  viz. ,  to  reach  money  in  the 
possession  of  third  parties  due  from  a  judgment  debtor  to 
a  judgment  creditor. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  of  the  Superior  Court  of  Cook 
county,  sustaining  a  demurrer  to  a  creditor's  bill  brought 
by  the  Addyston  Pipe  and  Steel  Company,  against  the 
city  of  Chicago  and  one  Michael  J.  Joyce.  It  is  alleged  in 
the  bill  that  the  defendant  Joyce  had  a  contract  with  the 
city  of  Chicago,  in  and  about  the  performance  of  which 
the  complainant  furnished  him  material  and  labor  which 
he  failed  to  pay  for.  The  bill  then  alleges  the  obtaining 
of  judgment,  issuing  of  execution  and  return  of  execution 
nulla  bona;  that  the  city  holds  money  and  effects  which 
belong  to  the  defendant  Joyce,  and  prays  discovery  as  is 
provided  for  in  section  49  of  the  Chancery  act.  (Hurd's 
Stat.  p.  217.)  In  brief,  the  claim  made  in  the  bill  is,  that 
the  city  of  Chicago  is  indebted  to  Joyce  for  labor  per- 
formed under  his  contract  with  the  city,  and  complainant 
is  entitled,  by  creditor's  bill,  to  reach  the  money  and  com- 
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pel  its  payment  to  complainant.  The  demurrer  was  sus- 
tained in  the  Superior  Court,  and  the  judgment  affirmed 
in  the  Appellate  Court,  on  the  sole  ground  that  a  credit- 
or's bill  will  not  lie  against  a  municipal  corporation,  and 
the  correctness  of  that  decision  is  the  only  question  pre- 
sented by  this  record. 

This  court  held  in  City  of  Chicago  v.  Hasley,  25  111.  485, 
that  the  property  of  a  municipal  corporation  like  Chicago 
could  not  be  levied  upon  and  sold  under  an  execution. 
This  decision  was  predicated  upon  the  ground  of  public 
policy.  It  is  there  said  (p.  486):  "There  can  be  no  doubt 
that  the  property  of  a  private  corporation  may  be  seized 
and  sold  under  a  Jl,  fa.  for  the  payment  of  its  debts,  as  in 
the  case  of  an  individual.  *  *  *  The  nature,  objects 
and  liabilities  of  political,  municipal  or  public  corpora- 
tions, we  think,  stand  on  different  grounds.  These  cor- 
porations signify  a  community,  and  are  clothed  with  very 
extensive  civil  authority  and  political  power.  All  muni- 
cipal corporations  are  both  public  and  political  bodies. 
They  are  the  embodiment  of  so  much  political  power  as 
may  be  adjudged  necessary  by  the  legislature  granting  the 
charter  for  the  proper  government  of  the  people  within 
the  limits  of  the  city  or  town  incorporated.  *  .  *  *  For 
these  purposes  the  authorities  can  raise  revenue  by  taxa- 
tion, make  public  improvements  and  defray  the  expenses 
thereof  by  taxation."  The  court  then  goes  on  to  show  that 
if  the  property  of  the  citj^  could  be  levied  on  and  sold  it 
would  be  impossible  for  it  to  perform  the  functions  for  the 
people  for  which  it  was  created. 

In  Merivin  v.  City  of  Chicago^  45  111.  133,  the  question 
arose  w^hether  a  municipal  corporation  was  liable  to  gar- 
nishment, and  the  court,  after  referring  to  City  of  Chicago 
V.  IlaHley,  supra,  with  apjiroval,  held  that  it  was  not  so 
liable.  It  is  there  said  (p.  135):  "The  question  has  been 
often  before  the  American  courts,  and,  although  the  de- 
cisions are  not  uniform,  in  a  large  majority  of  the  cases 
it  has  been  held  the  writ  would  not  lie.  The  reason  given 


Digiti 


zed  by  Google 


fkt.  '97.]    Addyston  Pipe  Co.  v.  City  of  Chicago.    583 

for  these  decisions  is  uniformly  the  same,  and  is  substan- 
tially that  given  by  this  court  in  the  case  in  25th  111.  It 
must  be  decided  as  a  question  of  public  policy.  These  mu- 
nicipal corporations  are  in  the  exercise  of  governmental 
powers,  to  a  very  large  extent.  They  control  pecuniary 
interests  of  great  magnitude  and  vast  numbers  of  human 
beings,  who  are  more  dependent  upon  the  municipg-l,  for 
the  security  of  life  and  property,  than  they  are  on  either 
the  State  or  the  Federal  government.  To  permit  the  great 
public  duties  of  this  corporation  to  be  imperfectly  per- 
formed in  order  that  individuals  may  the  better  collect 
their  private  debts  would  be  to  pervert  the  great  objects 
of  its  creation.  That  its  efficiency  for  purposes  of  govern- 
ment would  be  impaired  by  holding  it  liable  to  garnish- 
ment cannot  be  doubted.  A  large  and  growing  city  like 
Chicago  must  constantly  have  hundreds  of  persons  in  its 
employment,  and  if  the  city  cannot,  at  short  intervals, 
make  a  settlement  of  these  multitudinous  accounts,  but  is 
liable  to  be  drawn  into  court  at  the  suit  of  every  creditor 
of  its  numerous  employees,  it  will  not  only  be  engaged  in 
much  expensive  and  vexatious  litigation  in  whicti  it  has 
no  interest,  but,  if  unable  to  safely  pay  its  employees  and 
contractors,  it  may  lose  the  services  of  persons  that  may 
be  of  much  value.  *  *  *  A  municipal  corporation  can 
not  be  properly  turned  into  an  instrument  or  agency  for 
the  collection  of  private  debts.  It  exists  simply  for  the 
public  welfare,  and  cannot  be  required  to  consume  the 
time  of  its  officers  or  the  money  in  its  treasury  in  defend- 
ing suits,  in  order  that  one  private  individual  may  the 
better  collect  a  demand  due  from  another." 

The  doctrine  announced  in  Merioin  v.  City  of  Chicago  is 
fully  sustained  by  the  following  authorities:  Chamberlain 
V.  Gaillard,  26  Ala.  504;  City  of  Memphis  v.  Laski,  65  Tenn. 
511;  People  ex  reL  v.  Omaha,  2  Neb.  169;  Nightoioerv,  Slaton, 
54  Ga.  110;  Wallace  v.  Lawyer,  54  Ind.  508;  School  District 
V.  Gage,  39  Mich.  486;  McDougal  v.  Board  of  Supervisors,  4 
Minn.  189;  Burnham  v.  City  of  Fond  du  Lac,  15  Wis.  194. 
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The  decision  of  the  questions  in  these  cases,  as  will  be 
found  upon  examination,  is  predicated  on  the  ground  of 
public  policy,  and  they  fully  sustain  the  doctrine  an- 
nounced by  this  court. 

If,  as  we  have  held,  a  municipal  corporation  is  not  lia- 
ble to  the  process  of  garnishment,  upon  what  ground  can 
a  creditor's  bill  be  maintained  ag"ainst  a  municipal  corpo- 
ration? If  it  is  contrary  to  public  policy  to  permit  the 
one,  upon  the  same  ground  and  for  like  reasons  must  not 
the  other  be  denied?  The  process  of  garnishment  and  a 
creditor's  bill  are,  in  effect,  instituted  for  the  same  pur- 
pose. They  are,  as  a  general  rule,  instituted-  to  reach 
money  in  the  hands  of  a  third  party  due  and  owing  from 
a  judgment  debtor  to  a  judgment  creditor.  A  reference 
to  the  statute  under  which  the  two  proceedings  are  insti- 
tuted will  show  their  similarity. 

Section  1  of  the  Garnishment  act  (Hurd*s  Stat.  1895, 
p.  829,)  provides:  "That  whenever  a  judgment  shall  be 
rendered  by  any  court  of  record  or  any  justice  of  the  peace 
in  this  State,  and  an  execution  against  the  defendant  in 
such  judgment  shall  be  returned  by  the  proper  officer  *no 
property  found,'  on  the  affidavit  of  the  plaintiff  or  other 
credible  person  being  filed  with  the  clerk  of  such  court  or 
justice  of  the  peace  that  said  defendant  has  no  property, 
within  the  knowledge  of  such  affiant,  in  his  possession 
liable  to  execution,  and  that  such  affiant  hath  just  reason 
to  believe  that  any  other  person  is  indebted  to  such  de- 
fendant or  hath  any  effects  or  estate  of  such  defendant 
in  his  i)ossession,  custody  or  charge,  it  shall  be  lawful 
for  such  clerk  or  justice  of  the  peace  to  issue  a  summons 
against  the  person  supposed  to  be  indebted  to  or  supposed 
to  have  any  of  the  effects  or  estate  of  the  said  defendant, 
commanding  him  to  appear  before  said  court  or  justice,  as 
ia  garnishee,  and  said  court  or  justice  of  the  peace  shall 
examine  and  proceed,  against  such  garnishee  or  garnishees 
in  the  same  manner  as  is  required  by  law  against  gar- 
nishees in  original  attachments." 
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Section  49  of  the  Chancery  act  (Hurd's  Stat.  1895, 
p.  223,)  provides:  "Whenever  an  execution  shall  have 
been  issued  against  the  property  of  a  defendant  on  a  judg- 
ment at  law  or  equity,  and  shall  have  bfeen  returned  un- 
satisfied, in  whole  or  in  part,  the  party  suing  out  such 
execution  may  file  a  bill  in  chancery  against  sach  defend- 
ant, and  any  other  person,  to  compel  the  discovery  of  any 
property  or  thing  in  action  belonging  to  the  defendant, 
and  of  any  property,  money  or  thing  in  action  due  to  him 
or  held  in  trust  for  him,  and  to  prevent  the  transfer  of 
any  such  property,  money  or  thing  in  action,  or  the  pay- 
ment or  delivery  thereof,  to  the  defendant,  except  when 
such  trust  has  in  good  faith  been  created  by,  or  the  fund 
so  held  in  trust  has  proceeded  from,  some  person  other 
than  the  defendant  himself.  The  court  shall  have  jxjwer 
to  compel  such  discovery  and  to  prevent  such  transfer, 
payment  or  delivery,  and  to  decree  satisfaction  of  the  sum 
remaining  due  on  such  judgments  out  of  any  personal 
property,  money  or  things  in  action  belonging  to  the  de- 
fendant or  held  in  trust  for  him,  with  the  exception  above 
stated,  which  shall  be  discovered  by  the  proceedings  in 
chancery,  whether  the  same  were  originally  liable  to  be 
taken  in  execution  at  law  or  not." 

Under  the  section  of  the  statute  providing  for  garnish- 
ment, where  an  execution  has  been  issued  and  returned  no 
property  found  a  summons  may  be  issued  against  the  per- 
son supposed  to  be  indebted,  commanding  him*  to  answer 
as  garnishee;  under  the  other  statute,  where  an  execution 
has  been  issued  and  returned  no  property  found  a  credit- 
or's bill  may  be  filed.  The  object  attempted  to  be  reached 
in  each  case  is  practically  the  same.  In  one  case  a  judg- 
ment may  be  rendered  as  in  an  action  at  law,  while  in  the 
other  a  money  decree  may  be  rendered.  An  execution  may 
issue  in  either  case.  The  two  proceedings  are  so  similar 
and  the  result  to  be  accomplished  under  both  so  nearly 
the  same,  that  if  it  is  contrary  to  public  policy,  as  we  have 
held  it  is,  to  allow  garnishment  against  a  municipal  cor- 
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poration,  for  the  same  reason  a  creditor's  bill  cannot  be 
sustained.  Should  the  courts  hold  that  a  creditor's  bill 
would  lie  against  a  municipal  corporation  to  reach  money 
due  its  employees  or  contractors,  a  wide  door  would  be 
open  to  all  the  evils  mentioned  in  Merwin  v.  City  of  Chicago^ 
and  we  are  not  prepared  to  establish  a  rule  which  might 
lead  to  such  results. 

But  it  is  said  that  in  a  garnishment  proceeding  the 
answer  of  the  city  may  be  controverted  and  the  city  thus 
be  required  to  sustain  the  answer  by  evidence,  while  in  a 
creditor's  bill,  where  the  city  in  its  answer  denies  that  it 
is  in  any  manner  indebted,  that  will  end  the  litigation  as 
to  the  city,  and  hence  a  different  rule  should  be  adopted 
when  a  creditor's  bill  is  filed.  In  Bouton  v.  Smith,  113  111. 
486,  it  was  held  that  when  a  bill  is  for  discovery  only,  and 
it  fails  as  such,  it  should  be  dismissed  and  could  not  be 
retained  for  any  other  purpose,  but  when  the  bill  seeks 
not  only  discovery  but  other  relief,  the  court  has  jurisdic- 
tion to  retain  the  bill  for  all  purposes.  Indeed,  section 
25  of  the  Chancery  act  declares  that  the  disclosure  shall 
not  be  regarded  conclusive.  That  section  provides:  "When 
the  complainant  shall  require  a  discovery  respecting  the 
matters  charged  in  the  bill  the  disclosure  shall  not  be 
deemed  conclusive,  but,  if  a  replication  be  filed,  may  be 
disproved  or  contradicted  like  any  other  testimony,  ac- 
cording to  the  practice  of  courts  of  equity."  It  is  there- 
fore apparent,  from  the  ruling  in  the  case  last  cited  and 
from  the  language  of  section  25  of  the  statute,  that  in 
many,  if  not  all,  creditors'  bills  which  might  be  brought 
against  a  municipal  corporation  there  would  be  as  much 
controversy  as  would  arise  in  a  garnishment  proceeding, 
and  hence  the  rule  that  should  control  in  the  one  case 
should  also  govern  in  the  other. 

We  are  satisfied  that  the  judgment  of  the  Appellate 
Court  is  correct,  and  it  will  be  affirmed. 

Judgment  affirmed. 
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•      James  Conley 

V. 

The  People  op  the  State  of  Illinois. 
Opinion  filed  December  f  f ,  1897. 

1.  Criminal  i,aw— uncorroborated  testimony  of  accomplice  should  be 
ctcted  upon  xoitk  great  caiUion.  While  the  uncorroborated  testimony 
of  an  accomplice  may  be  sufficient  to  sustain  a  conviction,  yet  it  is 
liable  to  grave  suspicion  and  should  be  acted  upon  with  the  utmost 
caution. 

2.  Sauk— fact  that  a  co-defendant  was  promised  immunity  shxmld  be 
considered  in  weighing  testimony.  The  fact  that  a  co-defendant  in  an 
indictment  for  murder  was  given  express  assurance  that  she  would 
not  be  punished  if  she  would  testify  against  her  co-defendant  is  a 
circumstance  to  be  considered  in  weighing  her  testimony. 

3.  Sawe— effect  where  immunity  is  promised  by  relative  in  presence  of 
aUomeyfor  the  State.  The  fact  that  a  promise  of  immunity  is  made 
to  a  co-defendant,  a  woman  of  weak  mind,  by  her  uncle,  in  the 
presence  of  the  assistant  prosecuting  attorney,  who  neither  repu- 
diates nor  explains  it,  does  not  lessen  the  force  of  the  promise  as 
tending  to  affect  the  credibility  of  her  testimony. 

4.  Same — when  conviction  for  murder  on  uncorroborctted  testimony  of 
co^fendant  caniiot  be  sustained.  A  conviction  of  a  person  for  murder, 
on  the  ground  that  he  advised  the  crime  of  killing  an  illegitimate 
child,  though  not  present,  cannot  be  sustained  upon  the  uncorrob- 
orated testimony  of  his  co-defendant,  the  child's  mother,  who  com- 
mitted the  crime,  where  the  latter  is  so  insane  at  the  time  of  the 
trial  as  to  be  incompetent  as  a  witness  and  her  testimony  is  wholly 
contradicted  by  the  party  convicted. 

5.  Witnesses — one  mentally  incapable  of  understanding  an  oath  is 
not  a  competent  witness.  One  who  is  so  deficient  in  understanding  as 
to  be  incapable  of  comprehending  the  nature  and  obligation  of  an 
oath  is  not  a  competent  witness. 

Writ  op  Error  to  the  Circuit  Court  of  Edgar  county; 
the  Hon.  F.  BooKW alter,  Judge,  presiding. 

H.  S.  Tanner,  and  J.  W.  Howell,  for  plaintiff  in  error. 

Edward  C.  Akin,  Attorney  General,  (D.  C.  Hagle, 
C.  A.  Hill,  H.  H.  VanSellar,  State's  Attorney,  and 
Frank  T.  O'Hair,  of  counsel,)  for  the  People. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

At  the  March  term,  1897,  of  the  Edg-ar  circuit  court 
plaintiff  in  error,  James  Conley,  and  Bertha  Wilson  were 
jointly  indicted  for  the  crime  of  murder,  the  charg'e  being" 
that  they  caused  the  death  of  the  illegitimate  child  of 
said  Bertha  by  strangling.  They  each  entered  the  plea 
of  not  guilty,  and  were  tried  together  at  the  same  term 
of  court  to  which  the  indictment  was  returned.  The  ver- 
dict of  the  jury  was  that  the  defendant  Bertha  Wilson 
committed  the  act  charged  in  the  indictment,  but  was  at 
the  time  a  lunatic  or  insane  person,  and  that  she  had  not 
entirely  and  permanently  recovered  from  such  lunacy  or 
insanity.  The  judgment  of  the  court  as  to  her  was  that 
she  be  taken  to  the  hospital  for  the  insane,  as  provided 
by  the  statute  in  such  cases.  The  defendant  Conley  was 
found  guilty  in  manner  and  form  as  charged  in  the  indict- 
ment, and  his  punishment  fixed  at  imprisonment  in  the 
penitentiary  for  a  term  of  fourteen  years.  Motions  for 
new  trial  and  in  arrest  of  judgment  were  overruled  and 
judgment  entered  upon  the  verdict,  to  reverse  which  this 
writ  of  error  is  prosecuted.  The  only  ground  of  reversal 
insisted  upon  is  that  the  conviction  was  not  justified  by 
the  evidence. 

There  is  no  controversy  as  to  the  fact  that  on  the  10th 
day  of  March,  1897,  Bertha  Wilson  was  delivered  of  an 
illegitimate  child  at  her  father's  house,  in  Edg-ar  county, 
this  State,  which  child  was  the  same  day  found  dead, 
concealed  in  a  trunk  in  her  room,  with  an  aiiron-string" 
drawn  and  tied  tightly  around  its  neck.  So  far  as  the 
evidence  discloses  she  was  alone,  wholly  unattended,  at 
the  time  of  its  birth,  and  that  her  father  and  other  mem- 
bers of  the  family,  although  sleeping  in  the  same  house, 
knew  nothing  of  the  birth  until  the  arrival  of  a  physician 
some  houi*s  later.  The  girl  was  about  twenty-one  years 
of  age.  Her  mother  had  been  dead  for  several  years,  and 
she  and  four  brothers  and  one  or  two  sisters  lived  with 
the  father  as  a  famil}'^,  but  whether  all  the  other  children 
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were  at  home  that  morning  does  not  appear.  Her  father, 
John  Wilson,  testified  as  follows:  "On  or  about  the  10th 
of  last  March  I  got  up  about  four  o'clock  in  the  morning 
and  made  the  fires.  She  came  to  my  room  and  said  she 
felt  sick  to  the  stomach.  I  said,  *Had  I  better  go  for  the 
doctor  or  anybody?'  She  said  it  would  wear  off,  and  she 
sat  down  in  the  rocking  chair  until  half -past  four,  and  I 
got  up  again  and  laid  on  the  bed  within  about  a  foot  of 
her.  I  got  up  and  went  in  the  dining  room,  made  up  a 
fire  and  got  breakfast.  She  said  she  would  get  breakfast, 
but  she  didn't  get  any  better.  I  waked  up  the  two  boys 
and  we  ate  breakfast.  She  still  sat  in  the  rocking  chair. 
They  took  their  axes  and  I  done  up  the  dishes.  I  gave 
her  some  coffee.  She  said  she  felt  better  and  I  went  over 
to  camp.  I  told  a  fellow  to  send  his  wife  over,  I  wanted 
to  go  for  a  doctor.  When  the  doctor  came  she  said  she 
had  been  pregnant.  She  told  me  what  had  occurred,  and 
we  examined  the  house  and  found  it  in  the  trunk.  She 
did  not  tell  me  who  the  mother  of  the  child  was.  She 
would  not  talk  to  me  about  it.  She  was  within  ten  feet 
of  me,  and  I  didn't  hear  nothing  of  the  crying  or  any- 
thing else,  and  the  two  boys  were  present  with  me  at  thef 
time."  Dr.  Darby,  a  witness  for  the  People,  testified  he 
had  known  the  defendants,  Conley  and  Bertha  Wilson, 
since  their  births;  that  he  called  on  Bertha  on  March  10, 
1897,  and  found  she  had  been  pregnant  and  delivered  of 
a  child,  with  the  afterbirth  undelivered;  that  he  made 
further  investigation  and  found  the  child  in  a  trunk,  with 
an  apron-string  around  its  neck;  that  he  thought  its  death 
was  caused  by  strangulation,  as  the  string  was  tied  tight 
enough  to  strangle  it;  that  no  person  can  live  with  a  cord 
as  tight  as  that  was  around  its  neck;  that  there  was 
nothing  about  the  child  by  which  he  could  tell  whether 
or  not  it  had  been  bom  alive.  The  evidence  shows  that 
plaintiff  in  error,  Conley,  was  acquainted  with  Bertha 
Wilson;  that  he  had  visited  her  at  her  father's  house, 
and  had  sometimes  taken  her  to  church  and  to  neighbors' 
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houses;  that  this  attention  to  her  had  extended  back  for 
a  year  or  more  prior  to  the  birth  of  her  child. 

The  State  relied  upon  the  testimony  of  Bertha  Wilson 
alone  to  connect  plaintiff  in  error  with  the  crime.  On 
the  first  day  of  the  trial  the  prosecution  called  her  as  a 
witness,  but  upon  the  court's  explaining  to  her  that  she 
was  not  compelled  to  testify,  she  availed  herself  of  her 
right  and  refused  to  do  so.  On  the  following  day  she 
was  again  called  by  the  prosecution,  and  upon  this  oc- 
casion was  willing  to  testify  for  the  State.  On  cross- 
examination  she  said,  she  had  talked  with^^her  uncle, — 
one  of  the  prosecuting  witnesses, — and  the  assistant 
prosecuting  attorney,  and  that  the  latter  had  urged  her 
to  testify.  Robert  Wilson,  the  uncle  referred  to  above, 
testifi^  regarding  the  conversation  mentioned  by  her, 
that  Bertha  was  to  take  the  stand,  and  that  he  had  said 
"they  wouldn't  say  one  word  against  her;  there  would 
be  nothing  against  her;  that  it  would  be  on  Mr.  Conley." 
This  conversation  appears  to  have  been  made  in  the 
presence  of  the  assistant  prosecuting  attornej^  and  as 
a  part  of  the  conversation  in  which  the  latter  urged  her 
to  testify. 

Bertha  testified  that  plaintiff  in  error  was  the  father 
of  her  child;  that  he  had  said  for  her  to  kill  it  as  she  did 
do;  that  if  she  did  "not  do  that  he  would  choke  me  or  lay 
it  out;"  that  she  "was  down  at  his  house  and  he  came  a 
piece  with  me,  when  he  told  me  to  kill  it  as  I  did."  This 
was  the  substance  of  all  her  testimony  as  to  Conley's 
guilt.  Plaintiff  in  error  testified  that  he  knew  Bertha 
a  long  time;  that  he  had  kept  company  with  her  some; 
that  he  had  never  had  sexual  intercourse  with  her  at  any 
time,  and  that  there  was  never  any  conversation  between 
them  about  her  child,  nor  what  should  be  done  with  it  if 
a  child  were  born. 

There  was  a  conflict  between  the  testimony  of  plain- 
tiff in  error  and  that  of  the  witness  Robert  Wilson,  uncle 
of  Bertha,  as  to  a  conversation  had  between  them  the 
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day  after  the  coroner's  inquest.  The  testimony  of  Robert 
Wilson  on  this  point  was  as  follows:  "I  was  in  the  sugar 
camp  the  day  following^  the  post  mortem,  when  James 
Conley  came.  Well,  w^e  talked  a  little  bit,  and  after 
awhile,  after  we  had  talked  perhaps  five  or  ten  minutes, 
I  said  to  him:  *You  and  Bertha  has  caused  right  smart 
of  trouble;  looks  like  there  will  be in  this  neighbor- 
hood.' He  said:  'What's  that?'  I  said,  *She  has  had  a 
child.'  I  said,  *It  will  cause  a  good  deal  of  trouble;  you 
might  be  the  cause  of  it,  for  she  has  had  a  child  and  it's 
killed  or  it's  dead.'  H^  said,  *Is  that  so?'  I  said,  *Yes,  it 
'tis,'  and  he  says,  *Did  she  kill  it?'  I  said,  'I  suppose  so; 
that  is  what  I  understand  from  the  coroner's  jury— that 
she  killed  the  child.'  *Well,'  he  said,  /lam  sorry  of  that.'" 
At  another  time  the  same  witness,  referring  to  this  same 
occasion  and  the  reply  made  by  Conley,  said:  "He  stood 
a  minute,  and  said  he  was  sorry  she  gave  herself  away 
in  that  way;  why  didn't  she  run  against  something,  or 
fall  down  and  hurt  herself."  The  plaintiff  in  error,  on 
the  witness  stand,  denied  making  the  last  remark  but 
admitted  the  occasion  of  the  conversation. 

Fourteen  witnesses  who  had  known  Bertha  for  many 
years  were  placed  upon  the  stand  in  her  defense,  to  show 
the  condition  of  her  mind,  and  practically  all  gave  the 
same  testimony,  which  was  to  the  effect  that  she  did  not 
have  mental  capacity  sufficient  to  distinguish  between 
right  and  wrong.  No  attempt  was  made  by  the  State  to 
rebut  this  evidence.  John  Wilson,  father  of  Bertha,  tes- 
tified as  to  her  understanding,  as  follows:  "Prom  my  ob- 
servations her  mental  capacity  is  not  as  good  sometimes 
as  at  others.  She  is  subject  to  spells.  The  doctors  think 
it  palpitation  of  the  heart.  Well,  she  falls  down  and  lays 
through  a  spasm.  There  are  times  I  don't  really  think  she 
knows  what  she  is  talking  about  in  some  things,  and  it 
comes  on  in  spells.  They  occur  sometimes  once  a  month. 
When  these  spells  are  on  her  I  don't  think  she  knows  right 
from  wrong.    After  she  has  these  spells  she  is  weak  and 


Digiti 


zed  by  Google 


592  CoNLEY  V,  The  People.  [170  111. 

feeble  and  very  nervous."  On  cross-examination  he  said: 
"One  spell  she  had  lasted  two  weeks.  They  usually  last 
three  or  four  days.  When  she' is  over  these  spells  she  aims 
to  tell  mighty  near  the  truth.  So  far  as  I  know  she  aims 
to  tell  the  truth  to  me.  So  far  as  I  know  she  is  honest 
as  anybody  at  certain  times.  I  couldn't  tell  whether  a 
person  of  stronger  mind  could  persuade  her  to  do  things. 
I  couldn't  tell  that  far."  When  questioned  as  to  whether 
she  had  a  spell  on  the  day  of  the  trial  he  said:  "Why,  she 
isn't  clear  on  it,  but  she  has  the  touch  of  one  of  these 
spells  now.  On  the  day  of  the  inquest  I  don't  think  she 
was  at  herself.  I  suppose  she  had  a  spell.  She  is  all  quiv- 
ering. Her  mother  before  her  had  them  spells,  and  prob- 
ably laid  eight  hours— one  time  laid  twelve  hours.  I  have 
lived  with  my  children  since  the  death  of  my  wife,  ten 
years  ago.  If  she  (Bertha)  was  under  the  influence  of  one 
of  the  spells,  what  she  would  state  of  a  fact  or  circum- 
stance would  not  be  worth  noticing." 

The  theory  of  the  prosecution  upon  the  trial  was  that 
plaintiff  in  error,  James  Conley,  was  an  accessory  to  the 
crime  before  the  fact,  having  advised  and  encouraged  its 
commission,  not  being  present.  If  he  was  such  acces- 
sory, he  was,  by  the  terms  of  the  statute,  indictable  and 
punishable  as  a  principal  whether  Bertha  Wilson  was  con- 
victed or  amenable  to  justice  or  not.  (Hurd's  Stat.  1897, 
chap.  38,  sec.  3,  p.  602.) 

The  only  testimony  we  have  been  able  to  find  in  this 
record  tending  in  any  way  to  connect  plaintiff  in  error 
with  the  crime  charged  is  that  of  his  co-defendant.  Ber- 
tha Wilson.  We  are  also  convinced,  after  a  j)ainstaking 
examination  of  all  the  evidence,  that  if  the  conviction 
of  James  Conley  is  sustained  it  must  be  upon  her  unsup- 
ported and  uncorroborated  testimony.  While  it  is  the  law 
of  this  State  that  the  unaided  evidence  of  an  accomplice 
or  co-defendant  will  sometimes  sustain  a  conviction,  the 
court  may,  in  its  discretion,  direct  the  jury  not  to  return 
a  verdict  of  guilty  on  such  uncorroborated  testimony. 
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We  said  in  Hoyt  v.  People,  140  111.  588  (on  p.  595):  "But  the 
authorities  agree,  and  common  sense  teaches,  that  such 
evidence  is  liable  to  grave  suspicion  and  should  be  acted 
upon  with  the  utmost  caution,  for  otherwise  the  life  or 
liberty  of  the  best  citizen  might  be  taken  away  on  the  ac- 
cusation of  the  real  criminal,  made  either  to  shield  him- 
self from  punishment  or  to  gratify  his  malice," — citing 
Phillips  on  Evidence,  page  111,  where  the  author  says: 
"Accomplices,  upon  their  own  confession,  stand  contami- 
nated with  guilt.  *  *  ♦  They  are  sometimes  entitled . 
to  even  a  reward  upon  obtaining  a  conviction,  and  always 
expected  to  earn  a  pardon."  See,  also.  Best  on  Evidence, 
p.  266,  sec.  170,  to  the  same  effect.  We  also  held  in  the 
later  case  of  Campbell  v.  People^  159  111.  9,  that  while  a  jury 
may  convict  upon  the  uncorroborated  testimony  of  an  ac- 
complice, such  testimony  is  to  be  subjected  to  the  same 
tests  which  are  applied  to  the  testimony  of  other  wit- 
nesses, and  courts  should  proceed  upon  such  testimony 
with  great  caution;  and  we  there  reversed  a  judgment  of 
conviction,  as  we  had  done  in  the  Hoyt  case,  on  the  ground 
that  the  evidence  of  the  accomplice  was  not  sufficient  to 
authorize  the  verdict  of  guilty. 

There  are  several  reasons  why  the  testimony  of  Bertha 
Wilson  is  entitled  to  but  very  little  weight,  and  one  which 
entirely  destro^-s  it  as  evidence.  In  the  first  place,  she 
testified  not  only  with  the  expectation  "to  earn  a  pardon," 
but  under  the  express  assurance  that  she  would  not  be 
punished  if  she  would  testify.  It  is  true  that  promise  or 
assurance  came  directly  from  her  uncle,  but  it  was  in  the 
presence  of  one  of  the  attorneys  for  the  People  and  was 
in  no  way  repudiated  or  explained,  and  to  one  of  her 
mental  capacity  the  assurance,  being  given  by  the  uncle, 
had  perhaps  greater  influence  upon  her  mind  than  it 
would  have  had  if  given  by  the  attorney  directly.  This 
is  in  no  sense  a  reflection  upon  the  action  of  the  attorney, 
but  to  indicate  the  weight  to  be  given  the  testimony  of 
the  witness.     The  evidence  of  her  father  is  to  the  effect 
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that  under  certain  circumstances  and  conditions  of  her 
health  she  was  untruthful  or  unreliable  in  her  statements. 
Her  testimony  is  of  the  most  meager  and  unsatisfactory 
character,  and  was  generally  given  by  way  of  answers  to 
direct  and  suggestive  questions. 

But,  aside  from  the  unreliability  of  the  statements  of 
Bertha  Wilson  from  these  considerations,  she  was  clearly 
an  incompetent  witness.  How  can  it  be  consistently  said 
that  she  was  a  lunatic  or  insane  person  to  the  extent  that 
•  she  could  not  distinguish  between  right  and  wrong,  and 
therefore  not  amenable  to  the  law  for  her  criminal  acts, 
and  yet  be  a  competent  witness?  The  finding  of  the  jmy 
was,  that  at  the  time  .of  the  trial  she  was  a  lunatic  or  in- 
sane person.  This  verdict  was  based  upon  the  testimony 
of  many  witnesses  who  swore  that  in  their  opinion  she  was 
incapable  of  distinguishing  between  right  and  wron^^ 
Therefore  the  force  and  obligation  of  an  oath  could  have 
no  influence  upon  her.  It  is  absurd  to  say  that  she  was 
so  far  lunatic  or  insane  as  to  be  irresponsible  for  her  acts, 
and  yet  maintain  that  her  co-defendant  may  proj^erly  be 
convicted  on  her  testimony  as  a  witness.  It  is  not  pre- 
tended that  the  verdict  of  the  jury  as  to  her  mental  con- 
dition was  not  justified  by  the  evidence.  The  court  acted 
upon  that  verdict  and  sent  her  to  an  insane  hospital.  We 
think  her  own  testimony  on  the  stand  and  her  conduct 
upon  the  trial  give  strong  evidence  of  her  want  of  mental 
capacity.  Persons  deficient  in  understanding  to  the  ex- 
tent of  being  incapable  of  comprehending  the  relation 
and  obligation  of  an  oath  are  not  competent  witnesses. 
(1  Greenleaf  on  Evidence,  sec.  365.)  The  author  there 
says:  "The  repetition  of  the  words  of  an  oath  would  in 
their  case  be  but  an  unmeaning  formality." 

Without  giving  weight  and  credence  to  the  testimony 
of  Bertha  Wilson  it  is  not  claimed  the  conviction  of  plain- 
tiff in  error  can  be  sustained.  He  positively  denied  his 
guilt  and  that  he  was  the  father  of  the  child  or  that  he 
at  any  time  had  imj^roper  relations  with  its  mother,  and 
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we  find  no  substantial  ground  in  the  evidence  to  discredit 
him.  It  may  be  possible  that  he  is  guilty,  but  there  is,  in 
our  opinion,  no  competent  proof  in  this  record  of  the  fact. 
The  judg'ment  of  the  circuit  court  will  be  reversed,  and 
the  case  will  be  remanded  for  another  trial  in  conformity 
with  the  views  here  expressed. 

Reversed  and  remanded. 


Maria  J.  Davis  et  aL 

V, 

The  Northwestern  Elevated  Railroad  Company. 
Opinion  filed  December  £S,  1897. 

1.  Rules  op  court— existence  of  rule  ofGourt  must  be  shoum  by  rec- 
ords. The  existence  of  a  rule  of  court  must  be  shown  by  the  records 
of  the  court.    Affidavits  as  to  its  existence  are  not  competent. 

2.  Eminent  domain — compensation  to  be  found  by  i^gular  panel  when 
proceeding  is  heard  in  term  lime.  Section  6  of  the  Eminent  Domain 
act,  (Rev.  Stat.  1874,  p.  476,)  concerning  the  manner  of  securing  a 
jury  in  eminent  domain  proceedings,  applies  only  when  the  pro- 
ceeding is  to  be  heard  in  vacation.  When  the  proceeding  is  heard 
in  term  time  the  compensation  must  be  ascertained  by  a  jury  from 
the  regular  panel. 

3.  S  AME— oo/ien  petitioner  n^ed  not  prove  inability  to  agree  on  comjiensa- 
tion.  A  condemnation  petitioner  need  not  show  that  he  was  unable 
to  agree  with  the  owners  upon  compensation,  where,  by  the  plead- 
ings, it  appears  that  the  defendants  were  non-residents  and  some 
of  them  minors. 

4.  Same — verdict^  within  the  range  of  evidence^  not  disturbed  on  appeal. 
A  condemnation  verdict  rendered  upon  conflicting  testimony  and 
after  the  jury  had  viewed  the  premises  will  not  be  disturbed,  on 
appeal,  if  within  the  range  of  evidence. 

5.  Same— /act  that  witness  has  made  sales  of  similar  property  is  admh- 
sible.  Where  a  witness  has  testified  as  to  the  damage  to  property 
sought  to  be  taken,  evidence  of  sales  of  similar  property  by  such 
witness  is  admissible  for  the  purpose  of  determining  the  credit  to 
be  given  to  his  testimony. 

6.  Same — damage.H—test  for  determining  damage  to  land  not  taken. 
Where  part  of  a  tract  of  land  is  taken  for  the  construction  of  an 
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elevated  railroad,  the  test  for  determining^  the  damage  to  the  part 
not  taken  is,  whether  the  fair  market  value  of  that  part  is  dimin- 
ished by  the  taking  of  a  part  of  the  whole  tract  and  by  the  con- 
struction and  operation  of  the  railroad. 

7.  Same — rigfU  of  petitioner  to  eiiterj  upon  giving  bond,  where  otcner 
appeals.  Where  a  property  owner  appeals  from  a  condemnation 
proceeding,  the  petitioner  may,  under  section  13  of  the  Eminent 
Domain  act,  (Rev.  Stat.  1874,  p.  477,)  flle  a  bond,  to  be  approved  by 
the  court,  conditioned  for  the  payment  of  such  compensation  as 
shall  finally  be  adjudjjed,  and  enter  into  possession  of  the  property 
without  depositing  with  the  county  treasurer  the  amount  of  the 
condemnation  judgment. 

Carter,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 

Franklin  P.  Simons,  for  appellants: 

Private  property  can  only  be  taken  for  public  use  by 
consent  of  the  owner,  or  by  a  proceeding  to  condemn  in 
strict  conformity  with  law.  The  eminent  domain  statute 
is  mandatory— not  merely  directory.  Mitchell  v.  Eailroad 
Co,  68  111.  286;  Hyslop  v.  Finch,  99  id.  171;  Railroad  Co,  v. 
Smith,  78  id.  96;  Railroad  Co,  \, Chicago,  132  id.  372;  Reedy, 
Raihvay  Co,  126  id.  48;  Railroad  Co.  v.  Gait,  133  id.  657. 

Where  the  petitioner  fails  to  show  an  inability  to  agree 
with  the  land  owner  as  to  the  compensation  to  be  paid, 
and  it  does  not  appear  any  effort  was  made  to  purchase 
or  agree  on  the  compensation  or  price  to  be  paid  for  the 
land  sought  to  be  taken,  it  will  be  insufficient  to  give  the 
court  jurisdiction  or  to  entitle  the  petitioner  to  the  right 
of  condemnation.     Reed  v.  Railway  Co,  126  111.  51* 

Under  the  statute  it  is  the  payment  of  the  money  found 
by  the  jury,  and  not  the  order  of  the  court,  that  confers 
the  right  of  way.  Such  order,  with  evidence  of  payment, 
will  constitute  a  justification  for  taking  the  property 
condemned.     Bloomington  v.  Miller,  84  111.  621. 

The  judgment  merely  fixes  the  amount  to  be  paid  be- 
fore property  can  lawfully  be  taken.  Chicago  v.  Barbian, 
80  111.  482;  Railway  Co,  y.  Teters,  68  id.  144. 
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Elbert  H.  Gary,  and  LeGrand  W.  Perce,  for  ap- 
I>ellee: 

It  is  not  a  prerequisite  to  jurisdiction  in  a  condemna- 
tion case  that  petitioner  should  allege  or  prove  a  failure 
to  agree  with  a  non-resident  or  minor  as  to  amount  of 
compensation.     Rev.  Stat.  chap.  47,  sec.  2. 

Where  a  petition  for  condemnation  is  filed  in  term  time 
and  made  returnable  to  a  regular  term,  and  is  not  "fixed** 
for  hearing  in  vacation,  it  is  not  a  vacation  proceeding. 
Rev.  Stat.  chap.  47,  sec.  3;  Hercules  Iron  Works  v.  Railway 
Co.  141  111.  491. 

When  judgment  has  been  entered  which  provides  that 
petitioner  may  enter  into  the  use  and  possession  of  prop- 
erty upon  payment  of  the  compensation  awarded,  and  the 
respondent  then  perfects  an  appeal,  it  is  proper  for  the 
court  to  permit  the  petitioner  to  enter  upon  the  use  of  the 
property  pending  the  appeal,  upon  giving  the  requisite 
bond.  Rev.  Stat.  chap.  47,  sec.  13;  liailwatj  Go,  v.  Phelps, 
125  111.  482;  Ilailrocui  Co,  v.  Schneider,  127  id.  144;  Chapman 
V.  Gates,  54  N.  Y.  143;  Pittsbrcrg  v.  Scott,  1  Pa.  St.  309;  Mercer 
V.  McWilUams,  1  Wright,  132;  Shearers  v.  Commissioners,  13 
Kan.  145;  Jackson  v.  Winn,  4  Litt.  322. 

In  cases  involving  the  amount  of  compensation  to  be 
awarded,  the  verdict  of  the  jury  will  not  be  disturbed  if 
it  is  within  the  evidence  offered  in  the  case.  Raihoay  Co, 
V.  Mocyre,  124  111.  329;  Snodgrass  v.  Chicago,  152  id.  600;  Bail- 
road  Co.  V.  Blake,  116  id.  163;  O'llare  v.  Bailroad  Co.  139  id. 
156;  Stockton  v.  Chicago,  136  id.  436;  Kiernan  v.  Railway  Co, 
123  id.  188;  Bail  way  Co.  v.  Johnson,  159  id.  434;  Ward  v.  Bail- 
road  Co.  119  id.  293. 

Evidence  of  sales  of  similar  property  is  admissible  to 
show  the  value  of  property  sought  to  be  taken,  and  the 
trial  court  has  a  large  discretion  in  the  admission  of  evi- 
dence on  the  subject.  Cemetery  Ass.  v.  Railroad  Co.  121  111. 
213;  Peoria  Gas  Light  Co.  v.  Raihvay  Co,  146  id.  372;  Mills  on 
Eminent  Domain,  par.  170. 
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Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

Appellee  was  engaged  in  building  an  elevated  railroad 
between  Wilson  avenue  and  Harrison  street,  and  it  became 
necessary  to  acquire  the  west  fifty,  feet  of  lots  12,  13,  14, 
15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26,  27  and  28,  in  sub- 
lot  4,  SheflSeld's  addition  to  Chicago,  in  section  32,  town- 
ship 40,  north,  range  14,  east  of  third  principal  meridian. 
On  these  lots  were  situated  seventeen  tenement  buildings, 
located  on  Bissell  street,  and  it  became  necessary  to  take 
about  five  feet  off  the  rear  of  said  buildings,  in  addition 
to  the  wooden  porches  thereof.  The  petition  for  condem- 
nation was  filed  September  8,  1894,  and  was  referred  to 
the  regular  June  term,  1895,  of  the  circuit  court.  Affi- 
davit of  non-residence  of  the  appellants  was  duly  filed 
and  publication  made  pursuant-  to  law.  The  appearance 
of  appellants  was  entered  on  January  4,  1895,  and  subse- 
quently the  cause  was  set  for  trial  for  August  27,  1895. 

The  first  objection  made  by  appellants  is,  that  under 
the  rules  of  the  circuit  court  of  Cook  county  the  time  from 
the  third  Monday  of  July  to  the  third  Monday  of  Septem- 
ber of  each  year  constitutes  a  vacation  as  to  all  trials  by- 
jury  and  other  proceedings  therein  of  a  similar  nature, 
and  that  no  jury  could  be  in  attendance  on  said  court  or 
selected  in  the  manner  provided  by  said  statute  for  the 
trial  of  civil  suits,  as  all  except  emergency  business  was 
suspended  at  that  time.  The  circuit  court  issued  a  venire 
for  seventy-five  jurors  to  apx^ear  on  the  date  on  which  the 
case  was  set  for  trial,  it  being  on  a  date  during  the  August 
term,  1895.  On  that  date  the  appellants  entered  their 
challenge  to  the  array,  and  filed  affidavits  showing  the 
rule  of  court  and  the  selection  of  a  jury.  It  is  now  in- 
sisted that  the  challenge  to  the  array  should  have  been 
sustained,  as  the  jury  were  not  selected  under  section  6 
of  the  Eminent  Domain  act.  The  two  objections  may  be 
considered  together. 
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Whilst  a  rule  of  court  with  reference  to  the  proceed- 
ings and  practice  of  the  court  is  binding  if  not  in  conQict 
with  the  statute  or  law,  yet  a  rule  of  court,  if  it  exists, 
must  be  shown  by  the  records  of  the  court.  So  far  as 
presented  by  the  abstract  of  this  case  such  a  rule  is  not 
shown  to  have  existed,  otherwise  than  by  the  aflBdavits 
filed  in  the  case.  The  existence  of  a  rule  of  court  depend- 
ing upon  the  record,  the  rule  must  be  shown  by  the 
record,  and  not  by  affidavit,  and  it  cannot  be  said  that 
this  record  shows  a  rule  of  court  providing  for  a  vaca- 
tion from  the  15th  of  July  to  the  15th  of  September.  By 
reference  to  the  statute  of  the  State  it  is  found  that  the 
terms  of  court  therein  provided  for  include  an  August 
term  of  the  circuit  court  of  Cook  county,  and  the  pre- 
sumption would  necessarily  follow  that  the  court  had  a 
jury.  If  a  jury  was  not  in  attendance  on  the  court,  the 
common  law  right  to  issue  a  venire  existed  in  the  court, 
and,  as  expressly  provided  by  section  12  of  chapter  78  of 
the  Revised  Statutes,  *'in  case  a  jury  shall  be  required  in 
such  court  for  trial  of  any  cause  before  the  panel  shall  be 
filled,  *  ♦  *  the  court  shall  direct  the  sheriff  to  sum- 
mons from  the  bystanders,  or  from  the  body  of  the  county, 
a  sufficient  number,"  etc.  In  Hercules  Iron  Works  v.  Elgin^ 
Joliet  and  Eastern  Railioay  Co,  141  111.  491,  we  said  in  refer- 
ence to  the  Eminent  Domain  act  (p.  496):  "There  is  no  pro- 
vision made  for  obtaining  a  jury  where  the  cause  is  to  be 
heard  in  term  time,  and  it  follows,  necessarily,  we  think, 
that  the  compensation  is  to  be  ascertained  by  the  jury 
regularly  impaneled  for  the  term.  The  panel  having  been 
selected  according  to  the  statute  regulating  the  selection 
and  choosing  of  jurors  for  the  court,  a  jury  is  provided 
for  the  ascertainment  of  compensation  as  'prescribed  by 
law.'  If  jurors  from  the  regular  panel  called  to  try  the 
cause  were  not  freeholders,  it  would,  at  most,  amount  to 
a  cause  for  challenge  of  the  individual  jurors."  It  cannot 
be  held  the  court  erred  in  hearing  the  case  at  the  August 
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term  as  a  regular  term,  or  in  overruling*  the  challenge  to 
the  array.  Jurisdiction  existed  in  the  court  to  hear  a  case 
at  the  August  term,  and  a  jury  regularly  impaneled  could 
ascertain  the  compensation  as  prescribed  by  law,  without 
it  being  necessary  for  the  court  to  select  a  panel  as  pro- 
vided by  section  6  of  the  Eminent  Domain  act. 

It  is  contended  that  the  court  had  no  jurisdiction  to 
entertain  the  petition  unless  there  was  proof  of  failure  on 
the  part  of  the  petitioner  to  agree  with  the  lot  owners  as 
to.  the  amount  of  compensation.  The  pleadings  show  that 
defendants  were  non-residents,  and  that  certain  of  them 
were  minors.  In  such  case  it  is  not  necessary  to  show 
by  proof  that  the  compensation  and  damage  could  not  be 
agreed  upon.  The  minors  could  not  make  an  agreement. 
It  is  insisted  that  the  verdict,  in  awarding  compensa- 
tion and  damage,  is  not  in  accordance  with  the  evidence. 
A  great  number  of  witnesses  were  examined  whose  testi- 
mony was  conflicting  both  as  to  the  value  of  the  property 
taken  and  damage  to  that  not  taken,  and  whilst  the  ver- 
dict is  not  as  great  as  claimed  by  some  of  the  witnesses 
on  the  part  of  the  lot  owner,  yet  it  is  for  a  larger  amount 
than  is  claimed  by  some  witnesses  for  the  petitioner. 
Without  entering  into  an  extended  discussion  of  this  evi- 
dence it  is  sufficient  to  say  the  amount  of  compensation 
awarded  by  verdict  of  the  jury,  or  the  damage  assessed, 
will  not  be  disturbed  if  within  the  evidence  offered. 

,  It  appears  that  the  jury  examined  the  property  and 
heard  testimony,  and  they  were  authorized  to  take  that 
testimony,  in  connection  with  their  own  judgment,  into 
consideration  in  determining  the  just  compensation,  for 
the  rule  is,  where  there  is  diversity  of  opinion  and  con- 
flict of  testimony  among  witnesses  as  to  the  value  of  the 
property  proposed  to  be  taken  or  damaged,  and  the  jury 
have  made  a  personal  inspection,  this  court  will  not  re- 
verse on  the  grounds  that  the  damages  are  excessive  or 
inadequate  or  that  the  evidence  does  not  support  the 
verdict,  as  the  jury  have  a  right  to  base  their  verdict,  to 
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some  extent,  upon  their  own  examination  of  the*  property. 
{Chicago  and  Evansion  Railroad  Go.  v.  Blake,  116  111.  163; 
Ward  V.  Minnesota  and  Northwestern  Railroad  Co,  119  id.  287; 
Snodgrass  v.  City  of  Chicago,  152  id.  600.)  In  O'ffare  v.  Chi- 
cago, Madison  and  Northern  Railroad  Co,  139  111.  151,  it  was 
said  (p.  156):  '*It  is  next  urged  that  the  evidence  fails  to 
sustain  the  verdict, — that  it  is  too  small.  The  evidence 
bearing"  upon  the  value  was  conflicting,  ranging  from  $7631 
to  $15,000.  The  verdict  was  for  $9251,  and  it  is  clear  that 
there  is  ample  evidence  upon  which  to  predicate  the  find- 
ing. The  witnesses  severally  testified  to  their  experience 
and  means  of  knowledge,  and  the  jury  saw  them,  and  had 
an  opportunity  to  judge  of  their  intelligence  and  fairness 
which  we  do  not  possess.  Besides,  the  jury  inspected  the 
premises  and  had  the  advantage  of  a  personal  view  and 
observation,  which  they  were  authorized  to  consider  in 
connection  with  the  evidence  heard.  We  are  not,  there- 
fore, justified  in  interfering  upon  this  ground.'* 

The  contention  in  this  case  is  that  the  verdict  is  too 
small.  Under  the  authorities  above  cited  that  question 
was  peculiarly  within  the  province  of  the  jury.  It  was 
objected  on  trial  that  evidence  of  sales  of  similar  prop- 
erty by  witnesses  was  inadmissible  as  showing  the  basis 
of  knowledge  of  a  witness.  A  trial  court  has  a  large  dis- 
cretion in  the  admission  of  evidence  on  this  subject,  and 
knowledge  of  a  witness  derived  from  actual  sales  is  never 
a  test  of  competency,  but  it  is  always  desired  and  may 
be  shown  for  the  purpose  of  determining,  not  the  compe- 
tency of  the  witness,  but  the  value  to  be  given  his  testi- 
mony. {Chicago  and  Evanston  Railroad  Co,  v.  Blake,  supra.) 
The  compensation  to  be  paid  for  land  actually  damaged 
is  to  be  found  by  the  jury,  from  which  finding  there  can 
be  no  deduction ;  but  in  determining  whether  the  remain- 
ing portion  of  the  land  from  which  a  parcel  has  been 
taken  is  damaged  by  the  construction  and  operation  of  a 
railroad,  the  test  is,  what  is  the  fair  market  value  of  such 
remaining  parcel,  and  how  has  that  value  been  affected 
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by  reason-of  the  taking  of  a  part  of  the  tract  and  by  the 
construction  and  operation  of  the  road.  If  the  value  of 
the  part  not  taken  is  not  diminished  then  it  is  not  dam- 
ag^ed  by  such  construction  and  operation.  Metropolitan 
West  Side  Elevated  Eaihoay  Co.  v.  Stickney,  150  111.  362. 

It  is  insisted  that  the  court  erred  in  giving"  instruc- 
tions Nos.  4  and  6.  No.  4  is  to  the  effect  that  the  com- 
pensation to  be  paid  for  the  parcel  of  land  proposed  to 
be  taken  is  the  fair  cash  value  at  the  date  of  filing  the 
petition,  but  that  it  is  the  duty  of  the  jury  to  ascertain 
such  compensation  from  the  evidence,  including  their 
own  view  of  the  premises.  No.  6  is,  that  in  determining 
whether  the  remainder  of  any  lot  or  parcel  of  land  not 
taken  would  be  damaged  by  the  construction  and  opera- 
tion of  the  railroad,  the  test  question  is,  whether  the  fair 
cash  market  value  of  such  land  or  parcel  would  be  less 
by  reason  of  the  part  taken  and  by  reason  of  the  con- 
struction and  operation  of  the  road.  Both  state  correct 
propositions  of  law,  and  it  was  not  error  to  give  the  same. 

Objection  is  made  to  the  giving  of  instruction  No.  11, 
which  was  to  the  effect  that  the  jury  are  the  sole  judges 
of  the  credibility  of  the  witnesses,  and  each  of  them,  and 
that  the  jury  were  not  necessarily  bound  by  the  testimony 
of  any  witness,  but  might  give  it  such  weight  as  they 
believed  it  to  be  entitled,  and  consider  the  testimony  of 
each  witness  in  connection  with  the  evidence  and  with 
their  view,  of  the  premises.  The  objection  made  to  this 
instruction  is,  that  under  it,  if  the  jury  believed  their  in- 
spection of  the  premises  furnished  a  more  reliable  basis 
for  the  assessment  of  damages  than  that  derived  from  the 
testimony,  they  would  be  justified  in  wholly  disregarding 
the  testimony  of  the  witnesses.  The  instruction  is  not 
obnoxious  to  this  objection.  The  jury  are  not  bound  to 
accept  absolutely  the  opinion  of  a  witness  as  to  value. 
They  are  the  sole  judges  of  the  credibility  of  witnesses, 
and  must  apply  the  test  prescribed  under  the  instruction 
in  determining  the  weight  to  be  given  the  evidence,  and 
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that  evidence,  in  connection  with  their  view  of  the  prem- 
ises, constitutes  the  basis  from  which  they  are  to  find 
their  verdict.  There  was  no  error  in  giving*  the  instruc- 
tion for  the  petitioner. 

The  error  assigned  in  refusing  five  instructions  asked 
by  the  lot  owners  is  not  well  taken.  Without  extending 
this  opinion  by  quoting  the  instructions,  it  is  sufficient  to 
say  that  the  propositions  stated  therein  are  included  in 
instructions  given.  There  was  no  error  in  the  giving  or 
refusing  of  instructions. 

The  order  of  the  court  entering  judgment  on  the  ver- 
dict of  the  jury  provides  that  the  appellee  should  pay  to 
appellants,  or  to  the  county  treasurer  of  Cook  county  for 
their  benefit,  the  sum  of  $39,393  as  full  compensation  and 
damage,  and  upon  the  payment  of  the  same  the  petitioner 
might  enter  upon  the  property  condemned.  The  judg- 
ment further  provided  for  an  appeal  on  the  owners  en- 
tering into  bond  in  the  sum  of  $250,  but,  notwithstanding 
the  execution  of  such  bond,  the  petitioner  should  have 
the  right  to  enter  upon  the  use  of  said  property  upon  en- 
tering into  bond  in  the  penal  sum  of  $40,000,  with  surety 
to  be  approved  by  the  court.  Counsel  for  appellants, 
after  the  entering  of  this  judgment,  moved  that  appellee 
should  be  required  to  tender 'this  money  awarded  or  pay 
it  into  the  county  treasury.  On  this  motion  the  court 
ruled  the  money  would  be  required  to  be  tendered,  when 
appellants'  counsel  waived  that  formality.  He  then  in- 
sisted the  money  should  be  deposited  with  the  county 
treasurer.  The  appellants  filed  their  appeal  bond,  which 
was  approved,  and  the  appellee  filed  its  bond  in  the  sum 
of  $40,000,  which  was  also  approved.  The  question  pre- 
sented is,  where  such  bond  is  required  and  given  and  ap- 
proved, and  the  lot  owner  prosecutes  an  appeal,  must  the 
petitioner,  in  addition  thereto,  deposit  with  the  county 
treasurer  the  amount  awarded  by  the  jury? 

This  cannot  be  regarded  as  an  open  question  in  this 
State  imder  the  construction  given  to  the  Eminent  Do- 
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main  act  by  this  court.  In  CJiicago,  Santa  Fe  and  California 
Railway  Go.  v.  Phelps,  125  111.  482,  this  court  said  (p.  486): 
"The  company  prayed  an  appeal  to  this  court,  which  was 
allowed  'on  petitioner  filing  bond,  on  appeal,  in  the  sum 
of  $5000,  with  approved  security,  the  said  bond  to  be 
approved  by  the  judge  of  the  county  court  and  filed  in 
thirty  days  from  that  date,  ♦  ♦  *  the  condition  of 
said  bond  to  be  for  the  payment  of  such  compensation 
as  might  be  finally  adjudged  in  this  case.'  The  court, 
however,  refused  to  make  an  order  permitting  the  peti- 
tioner to  go  into  possession  of  the  premises  sought  to  be 
taken,  upon  the  execution  of  such  bond,  to  which  ruling 
of  the  court  the  petitioner  at  the  time  excepted.  The 
thirteenth  section  of  the  Eminent  Domain  act,  and  under 
which  the  said  order  was  asked,  provides  as  follows:  *In 
cases  in  which  compensation  shall  be  provided,  as  afore- 
said, if  the  party  in  whose  favor  the  same  is  ascertained 
shall  appeal  such  proceeding,  the  petitioner  shall,  not- 
withstanding, have  the  right  to  enter  upon  the  use  of  the 
property  upon  entering  into  bond  with  sufficient  surety, 
payable  to  the  party  interested  in  such  compensation, 
conditioned  for  the  payment  of  such  compensation  as  may 
be  finally  adjudged  in  the  case;  and  in  case  of  appeal  by 
the  petitioner,  petitioner  shall  enter  into  like  bond,  with 
approved  surety. '  While  this  section  does  not,  in  express 
terms,  provide  that  the  petitioning  company,  on  its  own 
appeal,  shall,  upon  tiling  the  bond  therein  provided  for, 
have  the  right  to  enter  upon  the  use  of  the  property 
pending  the  litigation,  nevertheless  we  think  this  was  the 
intention  of  the  legislature,  and  any  other  construction 
of  it  would  subject  the  petitioner  to  great  loss  and  incon- 
venience in  the  case  of  an  oppressive  and  unjust  judg- 
ment, from  which  an  appeal  would  afford  the  only  relief. 
Upon  a  careful  consideration  of  the  question  we  are  of 
opinion  that  the  county  court  erred  in  not  making  the 
order  in  question.  By  such  entry  the  petitioner  only 
acquires  the  temporary  use  of  the  i)remises  pending  the 
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litig^ation,  and,  so  far  as  any  constitutional  question  is 
concerned,  we  perceive  no  difference,  on  principle,  be- 
tween a  case  like  this  and  one  where  a  railway  company 
enters  upon  the  land  of  another  for  the  purpose  of  mak- 
ing preliminary  surveys  and  locating  its  line  of  road,  and 
the  right  to  do  this  is  not  questioned." 

Again  the  same  question  was  before  this  court  in  Atohi- 
soTiy  Topeka  and  Santa  Fe  Railroad  Co,  v,  Schneider,  127  111. 
144,  where  it  was  said  (p.  151):  "The  case  of  GhicagOy  Santa 
Fe  and  California  Railway  Co.  v.  P/ielpSy  125  111.  482,  is  de- 
cisive of  the  right  of  appellant  to  an  order  petmitting  it 
to  enter  upon  the  premises  sought  to  be  condemned  on  fil- 
ing its  appeal  bond  in  conformity  with  the  order  granting 
an  appeal,  and  the  court  below  erred  in  refusing  to  make 
it,  but  as  the  same  purpose  was  accomplished  by  paying 
the  money  to  the  county  treasurer,  the  judgment  would 
not  be  reversed  for  that  error.  Counsel  for  appellees 
maintains  that  by  actually  taking  possession  of  the  build- 
ings in  question,  and  especially  by  a  removal  of  one  of 
them  and  permitting  the  other  to  stand  vacant  and  fall 
into  ruin,  appellant  has  put  it  out  of  the  power  of  the 
court  to  grant  a  view  of  the  premises  as  they  were  when 
occupied  by  appellees,  and  therefore  another  trial  cannot  - 
be  had,  as  contemplated  by  the  statute,  and  appellant 
should  for  that  reason  be  held  to  have  waived  its  right  to 
insist  upon  a  reversal  and  new  trial.  Assuming  that  the 
facts  exist  as  stated  (of  which  there  is  no  proof  in  the  rec- 
ord) and  that  the  question  is  fairly  before  us  for  decision, 
we  have  no  hesitancy  in  holding  the  position  untenable. 
Section  13  of  the"  act,  as  construed  in  Chicago^  iSanta  Fe 
and  California  Railway  Co,  v.  Phelps,  supra,  gives  appellant 
*the  right  to  enter  upon  the  use  of  the  property'  pending 
the  appeal.  Section  12  of  the  same  act  gives  the  right 
of  appeal.  The  position  of  counsel  amounts  to  saying 
that  the  exercise  of  one  of  these  rights  is  a  waiver  of  the 
other,  whereas  by  the  very  terms  of  the  statute  they  are 
concurrent.     A  personal  examination  of  premises  to  be 
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condemned,  by  the  jury,  may  be  desirable  in  most  cases, 
but  is  not  essential  to  a  trial,  under  the  statute." 

In  the  Schneider  case  it  was  contended  that  by  taking 
possession  under  the  judgment  appellant  was  barred  from 
prosecuting  its  appeal.  The  point  was  well  taken,  un- 
less, under  the  statute,  the  petitioner  had  the  right  to 
enter  under  the  judgment  and  at  the  same  time  seek  its 
reversal  by  appeal.  The  court  held  that  such  right  was 
settled  by  the  Phelps  case. 

We  hold  that  the  order  and  judgment  entered  by  the 
circuit  court  wete  not  erroneous. 

From  a  consideration  of  the  entire  record  the  judg- 
ment of  the  circuit  court  of  Cook  county  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Carter,  dissenting. 

Mr.  Justice  Magruder:  The  learned  Chief  Justice, 
with  that  respect  for  established  authority  which  always 
characterizes  his  official  conduct,  follows  the  decisions 
already  made  by  this  court.  But  it  is  a  serious  question, 
whether  the  legislature  has  any  power  to  authorize  a  rail- 
road comnany,  or  a  municipal  corporation,  or  any  other 
kind  of  corporation,  to  take  a  man's  property,  or  enter 
upon  it,  by  merely  giving  him  a  bond,  and  without  paying 
him  for  his  property.  The  constitution  provides  that  pri- 
vate property  cannot  be  taken  without  just  compensation. 
Is  it  just  compensation  to  give  a  man  a  bond,  which  he 
may  be  compelled  to  sue  upon,  in  order  to  get  compensa- 
tion for  the  property  which  is  taken  from  him?  As  the 
power  thus  to  take  property  is  sustained  by  judicial  deci- 
sions, which  it  is  now  difficult  to  overrule  without  inter- 
fering with  much  that  has  already  been  done  and  acted 
upon,  it  is  to  be  hoped  that  the  legislative  branch  of  the 
government  will  ere  long  come  to  the  relief  of  the  people, 
and  repeal  or  change  this  statute  so  odious,  and  of  such 
doubtful  constitutionality. 
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James  H.  Payne 

^-  .'170~607 

The  Chicago,  Rock  Island  and  Pacific  Ry.  Co.  et  al,  iSLJSlii 
Opinion  filed  December  S2^  1S97. 

1.  Garnishment — ammmi  involved  is  the  amount  of  principal  debior^s 
claim  against  garnishee.  The  amount  involved  in  a  garnishment  pro- 
ceeding, as  affecting  the  right  of  appeal,  is  the  amount  of  the  debt 
owing  by  the  garnishee  to  the  principal  debtor,  and  not  the  amount 
owed  by  the  latter  to  the  judgment  or  attaching  creditor. 

2.  SAUE^garnishm^ent  proceeding  against  several  garnishees  is  distinct 
as  to  eacfi,  A  garnishment  proceeding  against  several  garnishees 
is  separate  and  distinct  against  each,  the  liability,  if  any,  being 
separate,  and  neither  can  be  made  liable  for  the  amount  of  any 
judgment  which  may  be  rendered  against  the  other. 

3.  Same — appeal  must  be  dismissed  if  amount  claimed  from  garnisliee 
%8  Zcss  than  $1000,  In  the  absence  of  a  certificate  of  importance  an 
appeal  in  a  garnishment  proceeding  must  be  dismissed  by  the  Su- 
preme Court  where  the  amount  claimed  to  be  owing  from  the  gar- 
nishee to  the  principal  debtor  is  less  than  31000. 

Payne  v.  C,  K.  J.  <fe  P.  Ry.  Co,  69  111.  App.  38,  affirmed. 

Appeal,  from  the  Appellate  Court-  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  S.  Tuthill,  Judge, 
presiding. 

Jones,  Culver  &  Jones,  for  appellant. 

Walter  W.  Ross,  (Robert  Mather,  and  W.  T.  Ran- 
kin, of  counsel,)  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellant  obtained  a  judgment  in  the  circuit  court  of 
Cool?  county  for  the  sum  of  $1687.20  in  an  action  of  debt, 
in  aid  of  which  action  a  writ  of  attachment  had  been  is- 
sued and  the  appellees  summoned  as  garnishees.  By  their 
sepalrate  answers  the  garnishees  denied,  under  oath,  that 
they  had  any  money  or  property  of  the  principal  defend- 
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ant,  James  E.  Lee,  in  their  possession,  and  denied  all 
liabilitj-  as  garnishees.  Appellant  did  not  traverse  the 
answers,  as  he  was  i>ermitted  by  the  statute  to  do,  but 
there  was  a  trial  before  a  jury,  at  which  the  court  directed 
a  verdict  for  appellees  and  entered  a  judg"ment  on  such 
verdict.  The  case  was  removed  to  the  Appellate  Court, 
where  the  judgment  was  aflSirmed,  and  appellant  has  pros- 
ecuted this  further  appeal. 

A  motion  to  dismiss  the  appeal  has  been  made  by 
appellees  on  the  ground  that  the  amount  involved  is  less 
than  ?1>XK).  The  demand  against  James  E.  Lee  and  the 
judgment  recovered  against  him  were  in  excess  of  that 
sum,  and  appellant  claims  that  this  fixes  the  amount  in- 
volved as  against  the  garnishees.  But  this  is  incorrect. 
The  garnishment  is  a  proceeding  in  which  the  law  per- 
mits appellant  to  use  the  name  of  his  debtor,  Lee,  to 
recover  for  his  use  from  the  garnishees  such  demands  as 
Lee  has.  The  judgment  in  such  cases  is  in  favor  of  the 
principal  defendant,  for  the  use  of  the  plaintiff,  against 
the  garnishee,  and  the  amount  involved  in  the  garnish- 
ment is  to  be  determined  as  between  them.  The  direc- 
tion of  the  creditor  to  summon  a  person  as  garnishee  in 
an  attachment  does  not  indicate  or  determine  the  amount 
or  nature  of  the  claim  against  such  garnishee,  and  there 
is  nothing  in  the  pleadings  in  this  case  to  show  the  extent 
of  appellee's  claim.  The  answers  were  to  be  taken  as  true 
and  the  garnishees  discharged,  unless  they  were  excepted 
to  or  traversed  as  provided  in  the  statute.  (Illinois  Central 
Ikiilroad  Co,  v.  Cobb,  48  111.  402;  1  Shinn's  PI.  &  Pr.  sees.  369, 
372;  1  Ency.  of  PL  &  Pr.  842.)  Appellant  did  not  take  issue 
on  the  answers,  but  the  parties  proceeded  to  a  trial  before 
a  jury  and  witnesses  were  examined  as  to  whether  the  gar- 
nishees  were  indebted  to  Lee  or  had  any  money  or  prop- 
(»rty  belonging  to  him  in  their  possession.  The  amount 
involved  must  therefore  be  determined  from  the  evidence. 
linnit  V.  (7f///?/p,  111  111.  487;  Lake  Erie  and  Western  Railroad 
Cn,w,  Faurj/U,  129  id.  257. 
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The  proceeding  against  the  appellees  was  separate  and 
distinct  as  to  each.  It  was  attempted  to  enforce  a  sepa- 
rate and  distinct  liability  against  the  railway  company 
and  against  the  other  garnishees.  As  to  the  railway  com- 
pany the  controversy  was  limited  to  a  less  sum  than  $1000. 
If  judgment  had  been  entered  against  the  company  it  must 
have  been  less  than  that  amount  under  any  claim  made 
or  evidence  introduced  by  appellant,  and  such  judgment 
must  have  been  several  against  it.  The  proceeding  against 
each  of  the  garnishees  was  an  independent  suit  against 
such  garnishees  where  the  liability,  if  any,  was  separate, 
and  neither  could  be  made  liable  for  the  amount  of  any 
judgment  which  might  be  rendered  against  the  other.  The 
motion  must  therefore  be  sustained  as  to  the  appellee  the 
Chicago,  Rock  Island  and  Pacific  Railway  Company,  and 
the  appeal  is  dismissed  as  to  it.  (Farwell  v.  Becker,  129  111. 
261).  The  controversy  as  to  the  other  appellees  seems 
to  have  related  to  the  ownership  of  the  proceeds  of  four 
car-loads  of  cattle  shipped  from  Letts,  Iowa,  to  Alexan- 
der, Ward  &  Conover,  at  Chicago,  amounting  to  $2712.44, 
and  as  to  said  appellees  the  motion  is  overruled. 

The  court  having  directed  a  verdict  for  appellees,  the 
question  presented  here  is  whether  there  was  any  evi- 
dence fairly  tending  to  overcome  the  answers.  The  bur- 
den of  proof  was  upon  appellant,  and  if  the  evidence  did 
not  tend  to  disprove  the  answers  the  direction  was  proper. 
{Kergin  v.  Dawson,  1  Gilm.  86;  Laschear  v.  WIdte,  88  111.  43; 
Cairo  and  SL  Louis  Railroad  Co,  v.  Killenberg,  92  id.  142.) 
On  that  question  we  agree  with  the  Appellate  Court,  that 
"the  record  fails  to  show  any  evidence  that  the  garnishees 
were  indebted  in  any  sum  to  the  principal  defendant,  Lee," 
and  also  with  the  circuit  court,  which  gave  the  direction 
to  the  jury. 

The  judgment  of  the  Appellate  Court  in  favor  of  the 
appellees,  except  the  Chicago,  Rock  Island  and  Pacific 
Railway  Company,  as  to  which  we  have  dismissed  the  ap- 
peal, will  be  affirmed.  r    »         *    ^       ^ 
170-39                                      Judgment  aj^rmed. 
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Pittsburg,  Cincinnati,  Chicago  and  St.  Louis  Ry.  Co. 

V. 

■}1S..  t*i^  Walter  T.  Haley. 

ie204  *  51 
e204  *  61 

^^  Oitinion  filed  December  ff ,  1897. 

1.  Parent  and  child— paroif  has  no  implied  authority  to  compro- 
mise minor  chVd^s  cause  of  action,  A  parent  has  no  implied  authority, 
by  reason  of  the  existence  of  the  parental  relation,  to  compromise 
and  settle  a  minor  child's  cause  of  action. 

2.  Infants — next  friend  cannot  settle  infanVs  eavM  of  ojcHon  withoui 
leave  of  court.  One  appointed  by  the  court  as  next  friend  of  an  in- 
fant, or  recognized  by  the  court  as  acting  in  that  capacity,  has  no 
power  to  settle  the  infant's  cause  of  action  without  leave  of  court. 

3.  Same— ir/iC7i  equity  tcill  set  aside  judgment  for  damciges  in  favor  of 
minor— I'es  judicata.  A  judjrment  for  $125  against  a  railroad  com- 
pany in  favor  of  a  minor  child,  as  damages  for  the  loss  of  a  leg, 
will  be  set  aside  in  equity  at  the  suit  of  the  minor  and  held  not 
to  bar  a  subsequent  suit,  where  it  appears  that  the  judgment  was 
entered  in  pursuance  of  an  agreement  be.tween  an  attorney  for 
the  company  and  an  attorney  assuming  to  act  for  the  minor  that 
the  cause  of  act.ion  be  compromised  and  judgment  entered  for  the 
agreed  amount. 

P.,  C,  C.  &  St.  L.  Ry.  Co.  v.  Haley,  69  111.  App.  64,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Parlin  Q.  Ball,  Judge, 
presiding". 

This  was  a  bill  in  chancery  by  the  appellee,  a  minor, 
who  sued  by  his  next  friend,  to  set  aside  as  null  and  void 
a  judg^ment  in  the  sum  of  ^125  entered  in  his  favor  near 
ten  years  before,  against  the  appellant  company,  as  for 
the  damages  sustained  by  the  said  minor  complainant  for 
the  loss  of  his  right  leg"  through  the  negligence  of  the 
appellant  company. 

The  bill  alleged  that  complainant  is  a  minor,  and  on  or 
about  May  26, 1885,  had  his  right  leg  cut  off  by  and  through 
the  negligence  of  the  defendant,  and  that  on  July  6, 1893, 
he  instituted  a  suit,  by  his  next  friend,  in  the  Superior 
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Court  of  Cook  county,  against  the  appellant  company,  to 
recover  damages  for  said  injury;  that  during  the  prog- 
ress of  said  suit  it  was  developed  the  appellant  company 
claimed  that  his  right  of  action  to  recover  such  damages 
had  been  adjudicated  in  an  alleged  prior  action,  resulting 
in  a  judgment  in  the  circuit  court  of  Cook  county  entered 
on  the  15th  day  of  July,  1885,  in  the  sum  of  |125  in  his 
favor,  and  that  it  appeared  from  the  records  of  said  court 
such  judgment  had  been  rendered  and  that  the  same  had 
been  entered  satisfied;  that  said  suit  or  action  in  which 
said  alleged  pretended  judgment  was  rendered  was  not 
authorized  by  said  minor  plaintiff,  nor  by  the  party  whose 
name  was  used  in  such  proceeding  as  his  next  friend, 
nor  by  any  one  acting  in  his  behalf,  nor  was  the  institu- 
tion of  the  suit,  the  entry  of  judgment  or  the  satisfaction 
thereof  known  or  authorized  by  the  said  complainant  or 
the  party  alleged  to  have  represented  him  in  the  said  suit 
as  next  friend,  nor  did  he  or  the  said  next  friend  make, 
authorize  to  be  made  or  know  of  any  agreement  for  the 
institution  of  the  said  suit,  the  rendition  of  the  said  judg- 
ment or  the  entry  of  satisfaction  thereof,  but  that  the  said 
suit  was  a  fictitious  proceeding,  the  result  of  a  fraudulent 
conspiracy  between  an  attorney  who  assumed  to  appear 
as  attorney  for  the  plaintiff  in  the  said  suit,  but  who  was 
in  fact  acting  in  the  interest  of  the  appellant  company, 
and  certain  representatives  of  the  company,  who  con- 
spired together  and  agreed  to  fraudulently  procure  [of 
record  what  they  designed  should  operate  as  a  judgment 
and  bar  complainant's  right  of  action  for  the  injury  so 
sustained.  The  prayer  of  the  bill  was  that  the  said  judg- 
ment should  be  declared  null  and  void  and  set  aside  as  in 
no  way  binding  upon  complainant. 

The  defendants  answered  the  bill,  in  effect  denying  all 
of  its  allegations,  and  alleging  that  the  suit  which  resulted 
in  the  judgment  was  a  regular  and  valid  proceeding  insti- 
tuted by  the  plaintiff,  by  his  next  friend,  and  lawfully  con- 
ducted without  fraud,  and  that  the  judgment  was  a  final 
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adjudication  of  the  complainant's  claiiji  for  damages. 
Replication  was  filed  and  the  cause  submitted  to  and 
heard  by  the  court  upon  testimony  heard  in  open  court. 
The  court  entered  a  decree  granting  the  complainant  the 
relief  prayed,  which  decree  was  affirmed  by  the  Appel- 
late Court  on  appeal,  and  the  appellant  brings  the  record 
here  for  review  by  further  appeal  from  the  judgment  of 
the  Appellate  Court. 

George  Willard,  for  appellant. 

Case  &  Hogan,  (A.  W.  Browne,  of  counsel,)  for  ap- 
pellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  sole  question  arising  on  this  record  is  whether 
the  findings  and  decree  of  the  court  are  supported  by  the 
proofs.  We  have  carefully  read  and  considered  the  evi- 
dence and  think  the  decree  should  be  affirmed.  Upon 
many  points  the  evidence  was  directly  conflicting,  and  the 
ascertainment  of  the  truth  as  to  such  disputed  points 
depended  largely  upon  the  credibility  of  the  different  wit- 
nesses and  the  weight  that  ought  to  be  given  their  testi- 
mony. The  chancellor  saw  the  witnesses  and  heard  them 
testify,  and  therefore  had  superior  opportunity  to  judge  as 
to  their  reliability  and  truthfulness  and  as  to  the  weight 
which  ought  to  be  accorded  to  their  testimony.  Aside  from 
this,  it  appeared  from  the  testimony  on  behalf  of  the  ap- 
pellant, the  suit  was  instituted  upon  the  prior  agreement 
of  an  attorney  assuming  to  represent  the  minor  plaintiff, 
or  the  mother  of  the  minor,  that  the  claim  of  the  plaintiff 
should  be  compromised  by  the  payment  of  the  sum  of  $125, 
and  that  the  compromise  or  settlement  should  be  carried 
into  effect  by  filing  a  declaration  and  securing  the  entry 
of  judgment  for  that  sum  and  the  satisfaction  of  record 
thereof,  and  that  the  proceedings  in  court  were  perfunc- 
tory, and  but  for  the  purpose  of  attempting  to  give  valid- 
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ity  to  the  settlement  of  the  right  of  the  plaintiff  to  recover 
damages.  We  think  the  court  was  justified  by  the  evi- 
dence in  concluding"  that  neither  the  minor  complainant 
nor  his  mother,  whose  name  was  used  in  said  pretended 
legal  proceeding  as  his  next  friend,  authorized  such  action 
to  be  instituted  or  had  any  knowledge  that  it  was  pending 
in  court. 

The  bill  charged  that  the  summons  was  issued  and  the 
declaration,  plea  and  replication  filed  on  the  same  day  the 
judgment  was  entered,  and  we  find  no  denial  of  such  alle- 
gations in  the  answer.  It  appeared  also  in  the  evidence 
that  the  declaration  was  filed  at  the  request  of  the  repre- 
sentative of  the  appellant  company,  and  that  such  repre- 
sentative agreed  with  the  attorney  who  filed  the  same  that 
he  would  pay  the  fee  for  his  services.  The  chancellor  was 
amply  justified  in  regarding  the  proceedings  in  the  court 
as  but  formal,  and  as  intended  solely  to  employ  the  func; 
tions  and  powers  of  the  court  to  give  validity  to  the  prior 
agreement  of  the  representative  of  the  company  and  the 
attorney  Who  assumed  to  be  the  representative  of  the 
minor  plaintiff  and  his  mother. 

The  evidence  also  warranted  the  view  neither  the  mi- 
nor plaintiff  nor  his  mother  agreed  to  settle  the  claim,  or 
authorized  such  attorney  to  make  any  settlement  of  the 
claim,  of  the  plaintiff.  Moreover,  the  plaintiff,  being  a 
minor,  would  not  be  bound  by  any  agreement  made  with 
him,  nor  had  his  mother,  by  reason  of  the  parental  rela- 
tion, any  legal  right  to  compromise  and  settle  his  right 
of  action.  When  the  alleged  settlement  was  made  the 
mother  of  the  plaintiff  had  not  been  appointed  or  recog- 
nized by  the  court  as  his  next  friend,  and  had  no  power 
to  act  or  bind  him  in  that  capacity.  Had  she  been  ap- 
pointed to  prosecute  the  suit  as  next  friend  of  the  infant 
or  recognized  by  the  court  as  acting  in  that  capacity,  she 
would  have  had  "power  to  claim  and  pursue  the  rights 
of  the  infant  and  powerless  to  yield  or  cede  it  to  others," 
{Chicago,  Rock  Island  and  Pacific  Railroad  Co,  v.  Kennedy,  70 
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111.  350,)  and  would  have  had  no  power  to  make  settlement 
of  the  demand  of  the  infant  except  by  leave  of  the  court. 
Tripii  V.  Gifford,  29  N.  E.  Rep.  (Mass.)  208. 

It  does  not  appear  the  case  was  settled  by  leave  of  the 
court,  but  the  record  purports  to  show  it  was  submitted 
to  the  court  for  trial  and  decided.  The  chancellor  cor- 
rectly held  the  appellee  was  not  concluded  by  the  alleged 
settlement  or  compromise  of  his  claim,  or  by  the  judgment 
procured  to  be  entered  in  pursuance  of  such  agreement. 

The  decree  of  the  Superior  Court  and  the  judgment  of 

the  Appellate  Court  are  affirmed. 

Judgment  afflrmed. 
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John  T.  Collins 

•    V, 

J.  S.  D.  Manville. 

Opinion  filed  December  22,  1S97. 

1.  Limitations — when  suit  m}isi  he  brought  on  note  made  and  payable 
in  foreign  State.  Where  a  note  is  executed  and  made  payable  in  a 
foreign  State,  the  cause  of  action  arises  there,  and  a  suit  on  the 
note  brought  in  Illinois  must  be  begun  within  the  time  limited  by 
the  laws  of  the  foreign  State  for  bringing  suit. 

2.  Same — i^^sue  and  delivery  of  summoiis  is  the  commencement  of  suit. 
The  issuing  of  summons,  and  its  delivery  to  the  sheriff,  are  the  com- 
mencement of  a  legal  action  in  this  State. 

3.  Same — tohen  cause  of  action  is  not  barred  by  reason  of  failure  to  ob- 
taiyi  personal  service  within  limitation.  Where  a  suit  is  begun  in  Illinois 
by  the  issue  and  delivery  of  summons  on  a  cause  of  action  accruing 
in  another  State,  within  the  time  limited  by  the  laws  of  the  latter 
State,  the  suit  is  not  barred  because  of  failure  to  obtain  service  on 
the  defendant  within  sixty  days  after  the  expiration  of  that  time, 
as  required  by  the  law  of  the  latter  State,  particularly  where  such 
law  provides  for  service  of  summons  by  publication. 

4.  Procedure — after  com  mcncement  of  suit  the  form  and  pivcedure  are 
governed  by  law  oftlie  forum.  Where  suit  is  begun  in  Illinois  on  a  cause 
of  action  arising  in  a  foreign  State,  within  the  time  limited  by  the 
laws  of  the  latter  State,  the  questions  of  form  and  procedure  will 
be  governed  by  the  laws  of  Illinois. 

Collins  V.  Manville,  09  III.  App.  594,  affirmed. 
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Writ  of  Error  to  the  Appellate  Court  for  the  First 
District;— heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon,  E.  P.  Dunne,  Judge, 
presiding. 

Oliver  &  Mecartney,  for  plaintiff  in  error. 

Peckham  &  Brown,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

In  the  circuit  court  of  Cook  county  the  defendant  in 
error  recovered  a  judgment  for  ?8280.80  ujkju  a  promissory 
note  payable  to  his  order,  dated  September  1,  1886,  for 
^r)!2r)0,  payable  twelve  months  after  date,  with  interest  at 
the  rate  of  six  per  cent  2)er  annum,  and  the  judgment  has 
been  affirmed  by  the  Appellate  Court. 

The  note  was  made  and  executed  in  the  State  of  New 
York,  and  the  cause  of  action  arose  there.  Defendant  has 
been  a  citizen  and  Resident  of  that  State  since  the  year 
1883,  and  plaintiff  lived  in  New  Jersey  when  the  note  was 
made  and  until  December,  1886,  since  which  time  he  has 
been  a  citizen  of  Colorado.  The  time  within  which  suit 
could  be  brought  in  this  State  was  therefore  governed  by 
section  20  of  our  statute  in  regard  to  limitations,  and  if 
by  the  laws  of  the  State  of  New  York  an  action  on  the 
note  could  not  be  maintained  by  reason  of  the  lapse  of 
time,  the  action  could  not  be  maintained  in  this  State. 
That  defense  was  pleaded  and  interposed  at  the  trial, 
and  the  New  York  statutes  were  admitted  in  evidence  by 
written  stipulation.  The  New  York  code  requires  that  an 
action  of  this  kind  must  be  commenced  within  six  years 
after  the  cause  of  action  has  accrued,  and  this  suit  was 
commenced  August  81, 1893,  by  plaintiff  filing  a  prcecipe  and 
declaration,  and  causing  a  summons  to  be  issued  and  given 
to  the  sheriff,  directing  him  to  summon  the  defendant  to 
appear  at  the  next  term  of  the  circuit  court.     An  action 
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on  the  note  was  not  barred  at  that  time  in  the  State  of 
New  York,  and  under  our  statute  such  action  could  be 
maintained  here.  The  issuing  of  the  summons  and  deliv- 
ery to  the  sheriff  for  service  were  the  commencement  of 
action  in  this  State.  Feazle  v.  Simpson^  1  Scam.  30;  Chicago 
and  Northwestern  Raihvay  Go.  v.  Jenkins,  103  111.  588;  Schroe- 
der  V.  Merchants  and  Mechanics^  Ins.  Co.  104  id.  71;  Fairbanks 
V.  Fanoell,  141  id.  354. 

The  court  instructed  the  jury,  in  substance,  that  if  the 
plaintiff,  within  six  years  from  the  maturity  of  the  note, 
caused  summons  to  be  issued  and  given  to  the  sheriff  of 
Cook  county  for  service,  then  the  action  was  not  barred. 
It  is  claimed  that  this  instruction  was  erroneous  because 
of  what  occurred  after  the  commencement  of  the  suit,  and 
by  reason  of  further  provisions  of  the  New  York  code  as 
to  what  should  be  deemed  the  commencement  of  an  action 
in  that  State.  The  provisions  in  question  are,  in  sub- 
stance, that  an  action  is  commenced,  within  the  meaning" 
of  the  Limitation  act  of  New  York,  when  the  summons  is 
served  on  the  defendant,  or  on  a  co-defendant  who  is  a 
joint  contractor  or  otherwise  united  in  interest  with  him, 
and  that  an  attempt  to  commence  an  action  is  equivalent 
to  the  commencement  thereof  when  the  summons  is  de- 
livered to  the  sheriff  of  the  county  in  which  the  defendant, 
resides  or  last  resided;  but  in  order  to  entitle  the  plain- 
tiff to  the  benefit  of  this  last  provision  the  delivery  must 
be  followed,  within  sixty  days  after  the  expiration  of  the 
time  limited  for  the  actual  commencement  of  the  action, 
by  personal  service  upon  the  defendant  or  by  the  first 
publication  of  the  summons  against  him  pursuant  to  an 
order  for  service  upon  him  in  that  manner.  In  this  case 
there  was  no  service  on  the  defendant  within  sixty  days 
after  the  expiration  of  the  six  years.  The  summons  was 
returned  by  the  sheriff  "not  found,"  and  Successive  writs, 
issued  for  each  succeeding  term,  were  returned  in  like 
manner  until  personal  service  was  obtained,  five  months 
after  the  suit  was  commenced. 
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It  is  argued  that  although  the  suit  was  commenced  in 
time  in  this  State  and  when  it  might  have  been  brought 
in  New  York,  yet  because  the  New  York  code  provides 
for  an  abatement  of  the  action  on  account  of  a  subsequent 
event  which  prevents  the  plaintiff  from  maintaining  or 
continuing  it,  the  same  rule  of  procedure  must  be  adopted 
here.  To  this  proposition  we  cannot  assent.  The  form 
and  mode  of  procedure  must  be  according  to  the  rules  of 
this  State.  If  it  were  a  question  of  when  an  action  had 
been  commenced  in  the  State  of  New  York,  the  laws  of 
that  State  would  govern;  but  the  question  here  is,  when 
was  the  action  commenced  in  this  State? — and  as  to  that 
our  laws  must  control.  The  question  is  purely  one  of  rem- 
edy and  procedure,  governed  by  the  law  of  the  forum. 
The  laws  of  each  State  require  that  the  action  shall  be 
commenced  within  a  certain  time,  and  it  was  commenced 
within  that  time.  It  would  -not  only  be  contrary  to  all 
established  rules  to  adopt  the  procedure  of  the  New  York 
code  and  abate  the  action  lawfully  commenced,  but  also 
most  unjust,  for  the  reason  that  the  New  York  code  pro- 
vides a  method  by  which  the  plaintiff  could  maintain  his 
action  by  publication  of  summons  within  the  time.  Our 
law  does  not  permit  such  service  in  an  action  of  assump- 
sit, and  to  apply  the  New  York  rule  would  be  to  deprive 
him  of  the  benefit  of  that  rule  as  to  service  by  publica- 
tion, and  cut  off  his  rights  by  means  of  the  other  branch 
of  the  rule. 

The  only  other  complaint  is,  that  the  court  refused  to 
grant  a  new  trial  on  account  of  newly  discovered  evidence. 
The  evidence  was  of  a  cumulative  character  and  not  con- 
clusive of  the  rights  of  the  parties,,  and  the  court  did  not 
err  in  denying  the  motion  for  a  new  trial. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  West  Chicago  Park  Commissioners 

V. 

The  City  of  Chicago  et  al. 

Opinion  filed  December  22,  1897. 

1.  Appeals  and  errors — poinUi  raised  for  first  time  in  reply  brief 
are  not  entitled  to  notice.  Points  raised  for  the  first  time  in  the  ap- 
pellant's reply  brief  are  not  entitled  to  notice,  as  the  appellee  is 
debarred  from  arguing  them  and  the  court  deprived  of  the  benefit 
of  the  argument. 

2.  Estoppel — when  park  mmmissioners  are  estopped  to  question  legal 
existence  of  streets  crossing  a  boulevard.  Where  the  owner  of  property 
on  each  side  of  a  boulevard  lays  out  and  plats  a  subdivision,  with 
streets  crossing  the  boulevard,  and  submits  the  plat  to  the  park 
commissioners  for  approval,  and  the  streets  are  used  by  the  public, 
after  the  recording  of  the  plat,  for  several  years,  with  the  knowl- 
edge of  and  without  objection  by  the  commissioners,  the  latter  are 
estopped  to  question  the  legal  existence  of  such  streets,  although 
they  may  not  have  approved  the  plat. 

3.  Municipal  corporations— jurts(?tc/ion  of  city ^  and  park  boards^ 
over  street  and  boulevard  intersections.  The  jurisdiction  of  a  city  and  of 
park  commissioners  over  the  rectangular  areas  formed  by  the  in- 
tersection of  public  streets  with  a  boulevard  under  control  of  the 
commissioners  is  concurrent,  and  neither  has  power  to  cut  off  or 
close  up  the  intersecting  ways,  by  viaduct  approaches  or  other- 
wise, without  the  consent  of  the  other. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  M.  P.  Tuley,  Jud^e,  presiding". 

H.  S.  Mecartney,  for  appellant. 

William  G.  Beale,  Corporation  Counsel,  and  George 
A.  DuPuY,  Assistant,  for  appellee  the  city  of  Chicago. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  controversy  in  this  case  is  between  the  West  Chi- 
cago Park  Commissioners  and  the  city  of  Chicago,  as  to 
which  of  them  has  jurisdiction  and  control  over  the  rec- 
tangular areas  which  constitute  the  intersections  of  South 
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West  boulevard  with  Nineteenth  and  Twenty-first  streets, 
in  said  city.  The  dispute  arose  in  this  way:  About  the 
year  1881  the  West  Chicago  Park  Commissioners,  by  con- 
demnation proceedings  and  other  legal  means,  established 
the  boulevard  250  feet  wide,  extending  south  from  the 
middle  of  the  south  line  of  Douglas  Park  across  the  right 
of  way  of  the  Chicago,  Burlington  and  Quincy  Railroad 
Company.  In  the  condemnation  proceedings  $25,000  was 
awarded  to  the  railroad  company  as  its  damages,  but  the 
judgment  was  never  paid,  and  on  February  1,  1883,  the 
commissioners  and  the  company  entered  into  a  contract 
for  the  building  of  a  viaduct  on  the  line  of  the  boulevard 
over  the  right  of  way,  each  to  do  a  certain  portion  of  the 
work,  and  when  the  viaduct  and  approaches  were  com- 
pleted the  company  was  to  satisfy  the  judgment  or  assign 
it  to  the  commissioners.  Nothing  was  done  under  the  con- 
tract, and  in  1887  Levi  P.  Morton,  the  owner  of  the  fee  in 
the  premises  on  each  side  of  the  railroad  right  of  way,  laid 
out  and  platted  a  subdivision,  with  the  streets  in  question 
crossing  the  boulevard  at  right  angles.  The  plat  was 
duly  recorded  on  March  12,  1887,  and  since  that  date  said 
streets  have  been  in  constant  use  by  the  public  as  streets 
of  said  city,  and  the  ordinary  traffic  thereon  has  extended 
across  the  boulevard  with  the  knowledge  of  and  without 
objection  by  the  park  commissioners.  On  February  23, 
1893,  an  ordinance  of  the  city  of  Chicago  was  duly  passed 
and  is  still  in  force,  providing  for  the  elevation  of  the 
railroad  tracks  in  said  city.  The  old  plan  and  contract 
for  a  viaduct  contemplated  leaving  the  tracks  at  their 
original  level,  but  with  the  tracks  elevated  the  boulevard 
would  naturally  go  under  them  and  the  viaduct  would  be 
useless.  The  proposed  viaduct  would  also  cut  ofif  the 
crossings  of  these  streets  across  the  boulevard  by  the 
approaches  and  retaining  walls  of  masonry.  In  1895  the 
commissioners  and  railroad  company  concluded  to  put  in 
operation  their  agreement  and  build  a  viaduct  in  accord- 
ance with  their  plan.     The  city,  influenced,  perhaps,  by 
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the  want  of  harmony  between  its  plans  for  track  eleva- 
tion and  the  plan  of  the  commissioners,  objected  to  the  ob- 
struction and  cutting  off  of  the  crossings  of  these  streets 
by  the  proposed  approaches.  It  was  not  denied  that  the 
parties  had  a  right  to  build  a  viaduct,  leaving  these  street 
crossings  open  under  the  approaches,  but  the  city  in- 
sisted that  they  should  not  be  cut  off.  The  commission- 
ers proposed  to  make  a  passageway  on  each  side  of  the 
approach,  by  which  travel  on  Nineteenth  street  could  go 
north  about  250  feet,  and,  crossing  the  boulevard,  come 
back  to  Nineteenth  street,  and  like  passageways  south 
from  Twenty-first  street,  by  which  travel  would  have  to 
go  400  feet  south  and  come  back  that  distance  to  said 
Twenty-first  street.  They  undertook  to  carry  out  their 
scheme,  and  being  prevented  by  the  police  force  of  the 
city,  they  filed  the  bill  in  this  case  for  an  injunction  to 
restrain  such  interference,  and  on  a  hearing  the  bill  was 
dismissed  at  their  costs. 

In  the  reply  brief  the  point  is  sought  4o  be  made  for 
the  first  time  that  the  intersecting  streets  were  not  laid 
out  according  to  law.  Appellants  are  not  entitled  to  have 
this  point  noticed,  for  the  reason  that  all  propositions 
must  be  raised  in  the  original  brief,  so  that  appellees 
may  not  be  debarred  from  the  privilege  of  argument  and 
the  court  may  have  the  benefit  of  such  argument.  But 
we  are  of  the  opinion  that  the  point  is  without  merit. 
The  law  requires  the  approval  of  the  park  commissioners 
to  a  plat  or  subdivision  of  the  property  within  400  feet  of 
the  boulevard  lines.  Levi  P.  Morton  submitted  the  plat 
in  question  to  the  commissioners  and  it  was  referred  to 
the  subdivision  committee.  Whether  the  committee  had 
power  to  act  or  what  they  did  does  not  appear,  but  the 
commissioners  recognized  the  streets  and  the  rights  ac- 
quired without  objection,  and  are  certainly  now  debarred 
from  questioning  their  legal  existence  after  the  lapse  of  so 
many  years.  The  streets  and  boulevard  must  be  regarded 
as  intersecting  streets,  the  former  under  the  control  of 
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the  city  and  the  latter  under  the  jurisdiction  of  the  park 
commissioners.  By  the  statute  the  most  comprehensive 
powers  are  given  to  the  city  over  the  streets  within  its 
domain,  and  by  the  Park  act  the  same  power  and  author- 
ity over  the  boulevard  are  vested  in  the  park  commis- 
sioners. Each  corporation  is  of  equal  power  and  dignity 
within  the  limits  assigned  to  it  by  the  law,  and  each  has 
an  equal  right  within  the  areas  covered  by  these  inter- 
sections, which  belong  to  both  in  common.  It  would  be 
the  height  of  absurdity  to  say  that  at  each  intersection 
of  a  street  with  a  boulevard  the  powers  of  either  cease 
at  the  line  of  intersection  and  begin  again  when  the  in- 
tersection is  passed.  It  was  unquestionably  the  design  of 
the  legislature  that  a  boulevard,  when  laid  out,  should  be 
a  continuous  drive-way  for  pleasure  and  that  the  streets 
crossing  it  should  be  continuous  highways.  It  could  not 
be  contemplated  that  either  authority  could  cut  off  or 
close  up  the  intersecting  way  without  leave  of  the  other. 
If  the  commissioners  have  the  power  to  shut  up  these 
streets  and  compel  the  public  to  go  around  250  feet  north 
or  400  feet  south  over  a  new  crossing,  they  have  a  right 
to  shut  them  up  absolutely.  The  principle  is  the  same  in 
either  case,  and  the  existence  of  such  a  power  cannot  be 
conceded.  The  jurisdiction,  as  we  think,  is  concurrent, 
the  commissioners  having  jurisdiction  over  the  boulevard 
for  all  its  uses  and  purposes,  and  the  city  having  juris- 
diction over  the  intersecting  streets,  subject  to  any  limi- 
tations of  use  that  may  arise  out  of  the  park  acts. 

It  is  said  that  the  city  can  raise  the  streets  by  -ap- 
proaches so  as  to  go  over  the  viaduct  walls  and  ap- 
proaches; and  while  that  is  doubtless  true,  the  question 
here  is  whether  they  can  be  coerced  into  doing  so  in  order 
\  to  preserve  their  street  crossings.  We  do  noti:hink  that 
is  so,  and  being  satisfied  with  the  decree  of  the  circuit 
court  it  will  be  afarmed.  ^^^^  ^^^ 
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W.  A.  McCuNE,  Assi^ee, 

V. 

The  American  Screw  Company  et  aL 

Opinion  filed  December  22,  1897— Rehearing  denied  February  2, 1898. 

Appeals  and  errors— appcaZ  from  county  court  in  voluntary  assignr 
ments  lies  to  Appellate  Court.  An  appeal  in  a  case  arising  out  of  the 
filing  of  objections  in  the  county  court  to  the  report  of  an  assignee 
for  creditors  lies  direct  to  the  Appellate  Court,  and  it  cannot  be 
taken  to  the  circuit  court  by  appeal  for  trial  d€  novo, 

McCune  v.  American  Screw  Co.  70  III.  App.  631,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Whiteside  county;  the  Hon.  John  C.  Garver, 
Judge,  presiding. 

C.  L.  Sheldon,  for  appellant. 

John  W.  Alexander,  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

Issues  arising*  out  of  objections  filed  by  the  appellees 
to  the  report  of  the  appellant,  as  assignee  of  the  Novelty 
Manufacturing  Company,  an  insolvent  debtor,  were  de- 
cided by  the  county  court  of  Whiteside  county  adversely 
to  the  assignee.  The  appellant  prosecuted  an  appeal  to 
the  circuit  court  of  said  Whiteside  county,  which  appeal 
was  dismissed  on  the  ground  that  jurisdiction  to  entertain 
the  appeal  was  in  the  Appellate  Court  for  the  Second  Dis- 
trict, and  not  in  the  circuit  court.  The  appellant  prose- 
cuted an  appeal  from  the  order  of  the  circuit  court  to  the 
Appellate  Court  for  the  Second  District,  and,  the  order  of 
the  circuit  court  being  affirmed  by  the  Appellate  Court, 
has  prosecuted  a  further  appeal  to  this  court. 

The  only  question  presented  by  the  record  is  whether 
the  appeal  was  properly  taken  to  the  circuit  court.  In 
Union  Trust  Co,  v.  'TnnnbuU,  137  111.  146,  we  held  that  a  pro- 
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ceeding"  in  the  county  court,  under  the  statute  in  relation 
to  voluntary  assignments  for  the  benefit  of  creditors,  is 
not  a  statutory  proceeding,  but  a  proceeding"  in  chancery 
modified  and  regulated  by  the  statute,  and  that  an  appeal 
from  an  order  or  judgment  of  the  county  court  in  such 
proceeding"  was  controlled  by  the  provisions  of  section  8 
of  the  act  of  the  General  Assembly  establishing"  Appellate 
Courts  of  the  State,  as  amended  by  an  act  approved  June 
6, 1887,  and  should  be  prosecuted  to  the  Appellate  Court, 
and  could  not  be  taken  to  the  circuit  court  by  appeal  for 
trial  de  novo.  In  Behizelman  Bros.  v. Schroder,  150  111.  227,  and 
Levy  V.  Chicago  Nat.  Bank,  158  id.  88,  it  was  held  the  circuit 
court  had  no  jurisdiction  to  entertain  appeals  from  the 
order  or  judg'ment  of  a  county  court  entered  in  the  course 
of  a  proceeding  of  voluntary  assignment  of  an  insolvent 
debtor  for  the  benefit  of  his  creditors,  and  the  ruling  in 
the  case  of  Union  Truest  Co.  v.  Trumbull,  supra,  was  expressly 
approved.  What  has  been  said  in  the  opinions  rendered 
in  the  cases  cited  has  exhausted  discussion  of  the  subject. 
The  question  can  no  longer  be  regarded  as  an  open  one. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


list    «23| 


Samuel  P.  Rush  et  al.  '-^  ^f 

I  170    623 
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Jonas  M.  Rush  et  al. 

Opinion  filed  December  22,  1897. 
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1.  Practice — upon  general  remandment  withoitt  directions  further  evi-  |170      o^S 
dence  may  be  taken.    Where  a  judgment  or  decree  is  reversed  and  ffll     ^820 
the  cause  remanded  generally  for  further  proceedings,  without  spe- 
cific directions,  the  matter  is  open,  upon  re-instatement  of  the 

cause,  to  further  action,  either  by  amendment  of  pleadings  or  in- 
troduction of  additional  evidence. 

2.  Same — what  words,  on  remanding,  do  not  amxmnt  to  a  direction.  The 
words  used  in  the  remanding  clause  of  the  opinion  of  the  Appellate 
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Court,  "We  think  he  (the  defendant)  should  be  compelled  to  ac- 
count for  the  amount  of  the  notes,  and  the  decree  will  therefore 
be  reversed  and  the  cause  remanded,"  do  not  amount  to  a  specific 
direction  to  the  trial  court,  so  as  to  preclude  the  introduction  of 
new  evidence  upon  the  re-instatement  of  the  cause. 

3.  PRiNCiPAti  AND  AQENT— ogeni  foT  collection  of  notes  has  no  im- 
plied authority  to  take  other  than  money  in  payment.  An  agent  employed 
to  collect  notes  who  takes  merchandise  in  payment  therefor,  which 
he  sells  at  a  loss,  is  bound  to  account  to  the  principal  for  the  full 
amount  due  on  the  notes,  in  the  absence  of  proof  of  authority  from 
the  principal  to  accept  such  payment  or  of  ratification  by  him  of 
the  unauthorized  act. 


Lc  uDcLULuorizea  act;. 
Btuh  V.  BiLshf  65  111.  App.  648,  reversed. 


Appeal,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Iroquois  county;  the  Hon.  Charles  R.  Starr, 
Judge,  presiding.  ' 

Kay  &  Kay,  for  appellants. 

Kern  &  Hirschi,  (Payson  &  Kessler,  of  counsel,) 
for  appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  a  proceeding  begun  in  the  circuit  court  of  Iro- 
quois county  by  bill  in  chancery,  wherein  Samuel  Prank 
Rush,  Joseph  Martin  Rush,  John  Rush  and  Martha  A. 
Thomas  are  complainants,  and  Jonas  M.  Rush,  Nancy 
Rush,  Jr.,  Emma  J.  Scott  (formerly  Emma  J.  Rush)  and 
Nancy  Rush,  Sr.,  are  defendants,  the  object  of  the  bill 
being  to  compel  Jonas  M.  Rush  to  account  to  the  com- 
plainants for  certain  indebtedness  due  and  owing  Nancy 
Rush,  Sr.,  which  had  been  placed  in  his  hands  for  collec- 
tion, the  principal  amount  in  controversy  being  a  debt  due 
from  one  George  Pierce. 

Nancy  Rush,  Sr.,  is  the  widow,  and  the  above  named 
parties  are  the  children  and  heirs,  of  Samuel  Rush,  Jr., 
deceased.  The  widow  was  the  owner  of  a  large  amount  of 
jjeal  estate  and  certain  choses  in  action,  the  Pierce  indebt- 
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edness,  evidenced  by  two  promissory  notes,  being"  a  part 
thereof.  These  children  entered  into  a  contract  for  the 
purpose  of  accomplishing"  a  division  of  her  property  and 
the  indebtedness  due  her,  by  the  terms  of  which,  among 
other  things,  it  was  agreed  that  a  part  of  the  claims  should 
be  collected  by  her  son  John  and  the  remainder  by  the 
defendant  Jonas  M.  Rush.  In  pursuance  of  that  agreement 
the  latter  entered  into  a  bond,  dated  August  3,  1891,  con- 
ditioned as  follows: 

^^Know  all  Men  hy  these  Presevts,  That  w^,  Jonas  M.  Rush  and 
John  W.  Scott,  of  the  town  of  Milf ord,  in  the  county  of  Iroquois 
and  State  of  Illinois,  are  held  and  firmly  bound  unto  the  heirs  of 
Nancy  Rush,  Sr.,  widow  of  Samuel  Rush,  deceased,  of  the  town 
of  Milf  ord,  in  the  county  of  Iroquois  and  State  of  Illinois,  in 
the  sum  of  $6000,  for  the  payment  whereof  well  and  truly  to  be 
made  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

* 'Witness  our  hands  and  seals  this  3d  day  of  August,  1891. 

**The  condition  of  the  above  obligation  is  such,  that  whereas 
the  said  Jonas  M.  Rush  has  been  this  day  appointed  by  the  said 
heirs  of  Nancy  Rush,  Sr.,  to  collect  all  debts,  rents,  mortgages 
and  credits  now  due  the  said  Nancy  Rush,  Sr.,  or  that  may  here- 
after become  due,  and  to  pay  all  just  debts  against  the  said 
Nancy  Rush,  Sr.,  or  against  her  estate,  so  far  as  the  moneys, 
credits,  rents  and  profits  may  go,  and  the  said  Jonas  M.  Rush 
shall  have  the  collection  of  all  the  promissory  notes  belonging 
to  the  said  Nancy  Rush,  Sr.,  except  one  note  against  F.  S.  Rush 
and  in  favor  of  John  Rush,  and  the  said  Jonas  M.  Rush  shall 
make  a  true  and  correct  report  of  all  his  doings  on  or  before 
the  first  day  of  February,  1892,  and  it  is  hereby  stipulated  that 
the  said  Jonas  M.  Rush  shall  be  allowed  the  sum  of  one  dollar 
and  fifty  cents  per  day,  and  all  necessary  expenses,  for  all  the 
time  necessarily  expended  in  collecting  and  settling  said  estate: 
Now,  if  the  said  Jonas  M.  Rush  shall  perform  all  the  covenants 
above  mentioned  then  this  obligation  to  be  void,  otherwise  to 
remain  in  fuU  force  and  effect.        j^^^^  m.  Rush,     [Seal.] 

John  W.  Scott.     [Seal.]" 

Under  this  agreement  and  bond  the  Pierce  notes  came 
into  the  hands  of  Jonas  M. ,  and  he  thereafter  purchased 
certain  hay  of  Pierce  at  $6  per  ton,  which  was  at  the  time 
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of  the  pxirchase  estimated  to  amount  to  $246  more  than 
the  sum  due  upon  the  notes.  In  part  payment  of  the  pur- 
chase he  surrendered  up  the  notes,  and,  as  he  claims,  paid 
the  remainder  ($246)  out  of  other  moneys  collected  by  him, 
due  his  mother.  Shortly  after  the  purchase  he  sold  the 
hay,  but  realized  therefor  less  than  he  paid  for  it.  Com- 
plainants insist  that  he  made  the  purchase  on  his  own  ac- 
count, being"  at  the  time  engaged  in  the  business  of  dealing 
in  hay,  and  did  not  collect  said  notes  as  he  had  agreed  to 
under  his  contract  and  bond  as  above  stated,  and  that  he 
is  therefore  liable  to  account  for  the  full  amount  due  upon 
the  notes.  He,  on  the  other  hand,  claims  that  he  took  the 
hay  in  payment  of  the  notes  with  the  consent  and  under 
an  agreement  with  the  several  parties  interested  to  do  the 
best  he  could  with  it,  acting  as  their  agent,  and  is  liable 
only  for  so  much  of  the  said  notes  as  he  actually  received 
in  the  transaction. 

On  a  hearing  at  its  June  term,  1893,  the  circuit  court 
dismissed  the  bill  for  want  of  equity,  and  complainants 
prosecuted  an  appeal  to  the  Appellate  Court  for  the  Sec- 
ond District,  which  court,  at  its  May  term,  1894,  reversed 
the  decree  of  the  circuit  court  and  remanded  the  cause. 
(See  53  111.  App.  454.)  The  concluding  part  of  the  opinion 
of  the  Appellate  Court  is  to  the  effect  that  under  the  evi- 
dence then  before  the  court  it  reached  the  conclusion  "not 
only  that  there  was  no  sufficient  authority  given  to  Jonas 
to  purchase  the  hay  on  account  of  all  interested  in  the 
notes  and  to  surrender  the  notes  to  Pierce,  but  that  he 
made  the  purchase  on  his  own  account."  The  remanding 
order  of  the  Appellate  Court,  as  shown  by  its  opinion,  (the 
judgment  not  otherwise  appearing,)  was  as  follows:  "We 
think  he  should  be  compelled  to  account  for  the  amount 
of  the  notes,  and  the  decree  will  therefore  be  reversed  and 
the  cause  remanded."  The  cause  being  re-instated  upon 
the  docket  of  the  circuit  court,  it  was  subsequently  re- 
ferred to  the  master  and  additional  evidence  taken  by  both 
parties.     Complainants  objected  to  the  taking  of  further 


Digiti 


zed  by  Google 


Dec.  '97.]  EusH  v.  Rush.  627 

evidence,  upon  the  gfround  that  the  decision  of  the  Appel- 
late CJourt  as  to  the  liability  of  the  defendant  Jonas  M. 
Rush  to  account  for  the  amount  due  on  the  Pierce  notes 
was  final  and  conclusive,  and  that  no  further  evidence 
could  be  properly  taken  and  heard  in  the  case.  The  mas- 
ter having  reported  the  additional  evidence  taken,  (with- 
out his  conclusions  of  law  and  fact,)  the  circuit  court  again 
heard  the  cause  and  entered  a  second  order  dismissing  the 
bill  at  the  costs  of  the  complainants.  From  that  decree 
an  appeal  was  prosecuted  to  the  Appellate  Court,  and  this 
appeal  is  from  a  judgment  of  affirmance  there  rendered. 

Two  grounds  of  reversal  are  here  urged:  First,  that 
the  circuit  court  erred  in  permitting  further  evidence  to 
be  heard  upon  the  remandment  of  the  cause';  and  second, 
that,  treating  that  evidence  as  competent  and  proper,  the 
whole  of  the  testimony  was  insufficient  to  justify  the  de- 
cree rendered. 

The  first  point  is  without  merit.  It  will  be  observed 
that  the  remandment  to  the  circuit  court  was  general.  The 
court  below  was  not  required  to  proceed  according  to  the 
opinion  of  the  Appellate  Court,  nor  were  any  specific  di- 
rections whatever  given.  We  said  in  Parker*  v.  SJiannon^ 
121  111.  452,  following  a  uniform  line  of  decisions  to  the 
same  effect  (p.  454):  "When  this  court  reverses  a  cause 
and  remands  it  generally,  without  any  specific  directions, 
amendments  ta  the  pleadings  may  be  allowed  upon  the 
reinstatement  of  the  cause  in  the  court  below."  And  in 
Perry  v.  Burton,  126  111.  599  (on  p.  601):  "Inasmuch  as  the 
cause  was  reversed  and  remanded  without  directions,  we 
think  that  the  trial  court  had  the  power  to  allow  amend- 
ments to  the  pleadings  and  to  permit  the  introduction  of 
other  evidence,  in  accordance  with  the  views  expressed  in 
Chickering  v.  Failes,  29  111.  294,  and  Cable  v.  Ellis,  120  id.  136." 
See,  also.  West  v.  Douglas,  145  111.  164,  and  cases  cited. 

Counsel  for  appellants  seem  to  understand  that  the 
statement  in  the  opinion,  "we  think  he  should  be  com- 
pelled to  account,"  etc.,  is  a  decision  upon  the  question 
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which  must  be  considered  in  connection  with  the  order 
remanding"  the  cause,  and  therefore  amounts  to  a  specific 
direction  to  the  trial  court.  The  conclusion  of  the  Appel- 
late Court  that  Jonas  M.  should  be  compelled  to  account 
was  based  upon  the  evidence  then  in  the  record,  and  to 
say  that  that  expression  would  preclude  the  admission  of 
additional  evidence  under  a  g-eneral  order  reversing  and 
remanding  the  cause  would  be  to  say  that  the  decisions 
above  quoted  are  meaningless.  It  is  true  that,  however 
general  may  be  the  order  of  remandment,  the  court  below 
is  concluded  in  its  further  proceedings  by  the  principles 
and  rules  of  law  announced  in  the  opinion  of  the  Appel- 
late or  Supreme  Court,  but  that  rule  has  no  application 
to  the  question  here  involved.  Whether  the  defendant 
Jonas  M.  should  be  required  to  account  was  purely  a  ques- 
tion of  fact.  The  court,  seeing  that  under  the  evidence 
then  before  it  he  should  be  required  to  do  so,  remanded 
the  cause  for  further  proceedings  without  any  specific  di- 
rections, and  left  that  question  open  for  further  action, 
either  by  way  of  amendment  to  the  pleadings  or  the  in- 
troduction of  other  evidence. 

In  our  opinion  there  is  more  difficulty  in  the  second 
point.  By  the  terms  of  his  contract  and  the  condition  of 
his  bond  the  defendant  Jonas  M.  Rush  was  bound  to  use 
reasonable  diligence  to  collect  those  notes  in  full,  and 
undoubtedly  had  the  right  to  do  so  in  whatever  manner 
he  saw  fit,  but  he  could  not  attempt  to  do  so  by  receiving 
in  payment  therefor  anything  except  money,  nor  require 
the  parties  for  whom  he  acted  to  receive  less  than  the 
amount  called  for  by  the  notes.  In  other  words,  we  think 
the  contract  and  bond  made  a  prima  facie  case  for  the 
complainants,  and  in  the  absence  of  proof  to  the  con- 
trary they  were  entitled  to  an  accounting  for  the  whole 
amount  due  upon  the  Pierce  notes.  The  burthen  of  proof 
being  upon  the  defendants  to  overcome  that  prima  facie 
case,  we  think  the  evidence  fails  to  show  that  they  have 
satisfactorily  done  so.     Upon  the  first  hearing  Jonas  M. 
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testified  in  a  vague  way  to  a  proposed  purchase  of  the 
hay  from  Pierce  by  himself  and  the  other  heirs  jointly, 
which  was  talked  of  about  the  first  of  July  or  the  latter 
part  of  June,  1891.  But  this,  it  appears,  was  before  the 
date  of  the  agreement  and  bond.  At  no  time  does  he 
testify  to  a  definite  contract  and  understanding  between 
himself  and  all  the  other  parties  interested,  in  and  by 
which  the  terms  of  the  agreement  and  bond  wete  to  be 
set  aside  respecting  the  collection  of  the  notes  in  ques- 
tion. Nor  does  it  appear  from  the  evidence  that  these 
parties  subsequently  ratified  his  act  as  a  purchase  on 
their  behalf.  The  principal  witness  who  undertakes  to 
support  Jonas  M.  in  his  contention  is  one  Laird,  who  drew 
the  bond.  Much  reliance  was  placed  upon  his  evidence 
by  the  Appellate  Court  when  considering  this  cause  the 
second  time.  He  says  he  heard  some  of  the  heirs,  who 
were  present  when  he  was  drawing  the  bond,  talking 
about  this  hay,  and  he  understood  from  them  that  the 
hay  was  to  be  bought  for  the  estate,  yet  he  remembered 
no  definite  agreement  or  direction  to  that  end.  Without 
reviewing  the  testimony  of  other  witnesses  in  detail,  we 
think  it  tended  to  preponderate  in  favor  of  the  complain- 
ants* theory. 

From  a  careful  consideration  of  all  the  evidence  in- 
troduced upon  the  second  hearing  we  are  satisfied  the 
facts  as  at  first  found  by  the  Appellate  Court  are  not 
materially  changed.  The  decree  of  the  circuit  court  and 
judgment  of  the  Appellate  Court  will  accordingly  be  re- 
versed and  the  cause  will  be  remanded  to  the  circuit  court, 
with  directions  to  enter  a  decree  requiring  the  defendant 
Jonas  M.  Rush  to  account,  as  prayed  in  the  bill. 

Reversed  and  remanded. 
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William  H.  Dooley 

V. 

John  Van  Hohenstein. 

Opinion  filed  December  $2,  1897—Befieanng  denied  February  f ,  1898, 

1 .  Elections— ic/ier*  Judges^  reiums  are  not  conclusive  ofeUction  though 
ballots  have  not  been  properly  preserved.  The  returns  of  the  judges  of 
election  are  not  conclusive  evidence  of  the  result,  though  the  bal- 
lots are  objects  of  suspicion  by  reason  of  undue  exposure  or  want 
of  proper  preservation,  where  the  judges  have  been  so  careless  in 
performing  their  duties  as  to  cast  discredit  upon  the  returns. 

.  2.  Same— in  absence  of  evidence  Judges  are  presumed  to  have  proclaimed 
result  of  election.  In  the  absence  of  evidence  that  the  judges  of  elec- 
tion made  no  proclamation  of  the  result  of  the  election,  as  required 
by  law,  it  will  be  presumed,  on  contest,  that  they  performed  their 
duty  in  that  regard. 

3.  Same— u7w7i  error  to  find  that  judges  made  no  proclamation  ofrestdi. 
It  is  error  for  the  court,  in  an  election  contest,  to  find  in  its  decree 
that  the  judges  made  no  "proclamation"  of  the  result,  where  the 
contestant's  petition  contains  an  allegation,  admitted  by  the  an- 
swer and  not  denied  by  evidence,  that  the  judges  canvassed  the 
votes,  and  by  their  canvass,  announcement  and  return  the  contest- 
ant w^as  declared  elected  by  a  certain  number  of  votes. 

4.  Sam^— judges^  failure  to  properly  presence  ballots  does  m^  desti^yy 
their  character  as  evidence.  The  failure  of  election  judges  to  place  the 
ballots  in  a  sealed  envelope,  according  to  law,  will  not  be  allowed 
to  destroy  the  character  of  the  ballots  as  evidence,  so  as  to  make 
the  judges*  return  conclusive  of  the  result  of  the  election,  particu- 
larly where  it  appears  that  the  judges  made  mistakes  in  counting 
and  sorting  the  ballots. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Rowell,  Neville  &  Lindley,  and  Owen  &  Owen, 
for  appellant. 

A.  J.  Barr,  and  Mayne  Pollock,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  McLean  county  in  a  contested  election  proceeding,  de- 
claring that  Amos  Rutlege,  the  democratic  candidate, 
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was  elected  mayor  of  the  city  of  Leroy,  in  that  county, 
by  a  majority  of  seven  votes,  at  the  city  election  held  on 
April  20,  1897,  instead  of  William  H.  Dooley,  the  repub- 
lican candidate,  who  received  the  certificate.  The  peti- 
tion was  filed  by  appellee,  an  elector.  Upon  the  face  of 
the  returns  as  made  by  the  judges  and  clerks  of  election 
Dooley  appeared  to  have  received  226  votes  and  Kutleg'e 
221  votes,  but  upon  the  re-count,  on  the  hearing"  in  the 
circuit  court,  it  appeared  ttiat  Rutlege  had  received  226 
votes  and  Dooley  219  votes.  No  controversy  is  raised  in 
the  argument  here  as  to  illegal  votes  or  defective  ballots, 
but  the  sole  contention  of  appellant  is,  that  the  count 
as  made  by  the  judg"es  of  election  and  shown  by  their  re- 
turns should  prevail  over  the  count  made  by  the  circuit 
court  from  the  ballots  as  they  appeared  when  produced  at 
the  trial. 

"The  rule  is,  that  in  a  contested  election  proceeding* 
the  ballots  are  better  evidence  of  the  number  of  votes  re- 
ceived by  the  respective  candidates  than  the  count  made 
by  the  judges  of  election,  where  such  ballots  have  been 
preserved  according  to  law,  and  have  not  been  so  exposed 
to  the  reach  of  unauthorized  persons  as  to  afford  a  rea- 
sonable probability  of  their  having  been  changed  or  tam- 
pered with. — Hudson  v.  Solomon,  19  Kan.  177;  Klngery  v. 
Berry,  94  111.  515;  People  v.  Burden,  45  Cal.  241;  Cooley's 
Const.  Lim.  (6th  ed.)  788;  McCrary  on  Elections,  (2d  ed.) 
sees.  555, 277;  Murphy  v.  Battle,  155  111.  182."  {Beall  v.  Albert, 
159  111.  127;  Catron  v.  Craw,  164  id.  20.)  But  as  held  in 
Catron  v.  Craw,  supra,  even  when  the  ballots  are  objects 
of  suspicion  by  reason  of  a  want  of  proper  preservation 
and  by  reason  of  undue  exposure,  yet  the  returns  should 
not  be  accepted  as  conclusive  if  the  judges  of  the  election 
have  been  so  careless  in  the  performance  of  their  duties 
as  to  cast  discredit  upon  their  returns.  In  other  words, 
the  evidence  may  be  such  as  to  discredit,  as  evidence,  to 
some  extent,  at  least,  both  the  ballots  and  the  returns, 
and  to  adopt  an  inflexible  rule  that  either  should  be  con- 
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elusive  of  the  result  in  such  cases  would  tie  the  hands  of 
the  court  and  put  it  in  the  power  of  designing-  persons  to 
carry  out  their  fraudulent  schemes  to  change  the  actual 
result  of  an  election. 

In  the  case  at  bar  the  evidence  showed  that  after  hav- 
ing finished  their  count  the  judges  of  the  election  strung 
the  ballots  on  a  wire  and  sealed  the  ends,  as  the  statute 
required,  but  having  no  envelope  large  enough  to  contain 
the  ballots  they  placed  them^n  the  ballot-box  unenvel- 
oped,  locked  the  box,  and  delivered  it,  between  eight  and 
nine  o'clock  of  the  same  evening,  with  the  key,  to  the 
city  clerk  at  his  store.  The  judges  informed  the  clerk  at 
the  same  time  of  the  condition  of  the  ballots,  and  asked 
him  if  it  would  make  any  difference,  and  he  replied  that 
he  did  not  know  that  it  would,  but  that  they  could 
straighten  that  out  afterwards.  During  the  same  even- 
ing the  city  clerk  opened  the  box  and  took  out  the  official 
poll-lists  to  make  a  copy  of  the  returns,  and  permitted 
one  of  appellant's  attorneys,  who  came  into  his  store 
about  that  time,  also  to  make  a  copy  of  the  same.  The 
city  clerk  testified,  also,  that  he  put  the  box  containing 
the  ballots  behind  the  counter  in  his  store,  about  half 
an  hour  after  it  was  brought  in  by  the  judges,  and  left  it 
there  for  the  night,  but  did  not  remember  whether  he  left 
the  key  in  an  unlocked  drawer  in  the  store  that  night  or 
had  it  in  his  pocket;  that  no  one  tampered  with  the  bal- 
lots in  any  way,  so  far  as  he  knew  or  had  any  reason  to  be- 
lieve; that  he  was  not  in  the  store  after  ten  o'clock  that 
night  until  about  eight  the  next  morning,  and  was  out 
frequently  the  next  day.  It  was  also  shown  that  Rutlege 
was  his  father-in-law  and  frequently  came  into  the  store, 
but  there  was  no  evidence  whatever  tending  in  the  slight- 
est degree  to  show  that  Rutlege  saw,  or  had  anything  to 
do  with,  the  box  or  its  contents.  The  city  clerk  further 
testified  that  the  next  evening  after  receiving  the  ballot- 
box  he  called  the  three  judges  in,  and  told  them  he  wanted 
the  ballots  sealed  up, — that  if  they  had  to  go  into  court 
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he  wanted  them  in  the  right  shape;  that  he  then  unlocked 
the  box  in  the  presence  of  the  judges,  and  the  ballots 
were  taken  out  and  put  in  an  envelope  and  sealed  up; 
that  before  that,  any  one,  if  the  box  were  opened  and  he 
had  access  to  it,  could  have  marked  the  ballots  without 
removing  them  from  the  wire.  The  city  clerk  had  in  his 
employ  in  his  store  two  clerks,  who  testified  that  no  one 
interfered  in  any  way  with  the  ballot-box  while  they  were 
in  the  store,  and  that  they  did  not  see  the  key  or  know 
where  it  was. 

The  contention  of  appellant  is,  that  the  ballots,  not 
having  been  put  into  an  envelope  and  sealed  up,  as  re- 
quired by  law,  before  they  were  delivered  to  the  clerk,  but 
having  been  left  in  a  condition  in  which  any  one,  on  ob- 
taining access  to  the  box,  might  easily  change  a  sufficient 
number  of  the  ballots  by  the  simple  process  of  marking 
a  cross  in  the  square  opposite  Rutlege's  name,  without 
leaving  means  of  detecting  the  fraud,  lost  their  control- 
ling effect  as  the  best  evidence,  and  that  the  result  as 
declared  by  the  judges  should  stand,  and  that  the  circuit 
court  erred  in  not  so  holding.  That  court  found  by  the 
decree  that  no  proclamation  was  made  by  the  judges  of 
the  election  at  the  close  of  the  count  made  by  them,  as 
required  by  law.  Section  27  of  the  Ballot  law,  after  pro- 
viding for  the  canvass  of  the  vote,  requires  that  "each 
judge  of  election,  in  turn,  shall  then  proclaim  in  a  loud 
voice  the  total  number  of  votes  received  by  each  of  the 
persons  voted  for  and  the  office  for  which  he  is  designated. 
*  *  *  Such  proposition  [proclamation]  shall  be  prima 
facie  evidence  of  the  result  of  such  canvass  of  the  ballots." 
And  it  was  held  in  Catron  v.  Craw,  sujyra,  that  in  the  ab- 
sence of  such  proclamation  the  returns  in  that  case  could 
not  be  regarded  as  prima  facie  evidence  of  the  result. 

We  cannot  agree  with  the  trial  court  in  finding  that 
no  proclamation  was  made  by  the  judges  in  the  case  at 
bar,  as  required  by  the  statute.  No  evidence  was  given 
on  that  subject,  or  in  any  way  bearing  upon  it,  on  behalf 
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of  either  party,  and  in  the  absence  thereof  it  should  have 
been  presumed  that  the  judges  performed  their  duty  in 
that  regard.  But  even  if,  in  other  respects,  in  making 
the  canvass  it  were  shown  that  the  judges  so  far  disre- 
garded the  duties  imposed  upon  them  by  the  statute  that 
no  presumption  in  the  particular  mentioned  could  be  in- 
dulged in  their  favor,  still  it  was  alleged  in  the  petition  by 
the  contestant  "that  the  clerks  and  judges  of  said  elec- 
tion at  said  polling  place"  (and  there  was  but  one)  "can- 
vassed the  votes,  and  by  their  canvass,  announcement 
and  return  said  William  H.  Dooley  was  declared  elected 
by  five  votes."  This  allegation  was  admitted  by  the  an- 
swer, and  there  was  no  reason  for  giving  any  evidence  on 
the  subject.  The  statute  requires  no  "announcement"  ex- 
cept the  "proclamation,"  and  the  allegation  of  the  petition 
admitted  by  the  answer  must  be  understood  as  settling 
the  question,  by  the  pleadings,  that  the  proclamation  was 
made.  In  Webster's  International  Dictionary  "announce- 
ment" is  defined  to  be  "the  act  of  announcing  or  gi\'ing 
public  notice;  that  which  announces;  proclamation;  pub- 
lication." Hence  it  was  error  to  find  that  the  judges  made 
no  proclamation  as  required  by  law.  But  whether  such 
error  should  operate  to  reverse  the  decree  depends  on  the 
effect  which  should  be  given  to  such  proclamation  and 
returns  on  the  one  hand,  and  to  the  ballots  on  the  other, 
which  returns,  etc.,  and  ballots,  were  properly  admitted 
in  evidence,  as  held  in  Catron  v.  Graio,  supra,  it  having  been 
shown,  as  contended  by  aj^pellee,  that  the  judges  of  elec- 
tion did  make  mistakes  in  their  canvass.  As  said  in  J/wr- 
pJnj  V.  Battle,  supra,  the  credit  to  be  given  to  the  canvass 
of  the  judges  of  election  is  measured  by  their  compliance 
with  their  duty. 

Comment  is  made  upon  the  fact  that  the  initials  of 
none  of  the  judges  had  been  endorsed  on  any  of  the  bal- 
lots, as  the  statute  requires,  and  the  contention  is  made 
that  the  evidence  clearly  shows  that  the  judges  and  clerks 
of  election  did  make  mistakes  in  their  count,  and  that 
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the  returns  are  thus  discredited.  There  were  461  ballots 
in  the  box  when  counted  by  the  judges,  but  only  459 
names  on  the  list  of  those  who  had  voted,  and  the  judges, 
finding  two  ballots  so  mutilated  they  could  be  counted 
for  no  one,  instead  of  drawing  from  the  box  two  ballots, 
so  as  to  make  the  number  agree,  laid  aside  and  refused 
to  count  the  two  defective  ballots.  When  they  had  thus 
made  the  numbers  agree  they  separated  the  ballots  into 
four  piles:  one  of  186  straight  republican  tickets  as  voted 
containing  the  name  of  Dooley,  one  of  158  straight  demo- 
cratic tickets  as  voted  containing  the  name  of  Rutlege, 
one  of  96  mixed  tickets  as  voted,  and  one  of  19,  contain- 
ing, as  it  was  supposed,  no  vote  for  mayor.  While  later 
in  the  count  the  judges  found  that  the  pile  of  19  ballots 
did  contain  at  least  seven  votes  for  mayor,  four  for  Dooley 
and  three  for  Rutlege, — one  of  the  judges  testifying  that 
it  contained  five  straight  republican  tickets  and  three 
straight  democratic  tickets  voted, — still,  the  controversy 
of  fact,  as  presented  by  both  parties,  seems  to  center 
principally  upon  the  answer  to  the  question.  What  was 
the  actual  number  of  votes  cast  for  the  straight  repub- 
lican ticket?  The  judges  counted  180.  On  the  re-count 
in  the  circuit  court  on  the  trial  there  were  but  177,— nine 
less  than  the  judges  counted,— and  157  straight  demo- 
cratic tickets, — one  less  than  as  counted  by  the  judges. 
On  the  re-count  in  court  it  was  found  and  agreed  that 
there  were  eight  ballots  marked  in  pencil  with  a  cross  in 
the  circle  at  the  left  of  the  party  name  "Republican"  and 
also  in  the  square  at  the  left  of  the  name  "Amos  Rutlege" 
on  the  other  ticket  designated  "Democrat,"  aftd  one  ballot 
marked  in  the  same  way,  except  that  the  cross  in  the  cir- 
cle was  marked  in  ink  and  the  one  in  the  square  in  pencil. 
The  evidence  showed  that  there  were  pen  and  ink  and 
pencils  in  the  voting  booths. 

It  seems  that  the  judges  of  election  must  have  placed 
these  nine  ballots  in  the  pile  of  straight  republican  tick- 
ets and  counted  them  for  Dooley,  as  they  were  necessary 


Digiti 


zed  by  Google 


636  DooLEY  V.  VanHohenstein.  [170  III. 

to  make  the  number  of  such  tickets  186,  and  the  theory 
of  appellant  is  that  these  nine  ballots  must  have  been 
changed  after  they  were  counted  by  the  judges  and  clerks. 
On  this  theory  no  one  could  have  voted  at  that  election  for 
the  straight  republican  ticket  with  the  exception  of  the 
candidate  for  mayor,  which  is  indeed  possible  but  would 
hardly  seem  probable.  The  three  judges,  two  clerks,  two 
challengers  (one  for  each  party)  and  two  persons  who  had 
checked  oft  the  voters  as  they  voted, — nine  in  all, — were 
called  as  witnesses,  and  agreed,  in  substance,  in  their  tes- 
timony, that  there  were  186  ballots  in  the  pile  of  straight 
republican  tickets,  which  were  counted  for  Dooley  for 
mayor.  It  seems  that  Williams,  the  democratic  judge, 
called  them  off  and  laid  them  down  in  the  pile,  while  Pat- 
terson, a  republican  judge,  looked  over  his  shoulder,  and 
King,  one  of  the  clerks,  stood  by  and  watched  the  count 
while  the  other  clerk  kept  tally.  Patterson  and  King  were 
positive  that  these  186  ballots  were  straight  republican 
tickets  as  voted,  others  testified  similarly,  though  not  so 
positively,  and  no  one  to  the  contrary.  Williams  testified 
to  a  mistake  made  in  putting  five  straight  republican  and 
three  straight  democratic  ballots  with  the  pile  of  19  as 
containing  no  vote  for  mayor,  and  that  he  asked  for  a  re- 
count, but  did  not  get  it.  Others  testified  there  were  but 
four  of  such  republican  votes  for  mayor,  but  did  not  tes- 
tify whether  they  were  what  were  called  straight  tickets 
or  not.  It  is  clear,  however,  that  but  seven  of  the  pile  of 
19  were  votes  for  mayor,  as  there  were  12  left  after  the 
judges  rectified  this  mistake.  It  does  not  appear,  how- 
ever, that  these  four  votes  for  Dooley  were  counted  in 
making  the  pile  of  186  straight  tickets,  but  whether  they 
were  or  not,  it  would  have  been  impossible  to  change  the 
majority  of  five  votes  for  Dooley,  as  found  by  the  judges 
of  election,  to  seven  for  Rutlege,  as  found  by  the  circuit 
court,  by  the  supposed  change  of  nine  straight  republi- 
can tickets  to  nine  for  Rutlege  for  mayor,  for  that  would 
have  made  a  change  of  18  votes,  and  made  Rutlege's  ma- 
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jority  13,  instead  of  seven, — that  is,  on  the  supposition 
that  the  judges  made  no  mistakes  in  counting  the  mixed 
tickets.  So  the  supposed  change  of  nine  votes  proves  too 
much,  and  unless  there  was  some  other  change, — and  that, 
too,  against  Rutlege, — it  proves  that  the  judges  of  elec- 
tion made  a  mistake  in  their  count.  It  appears  clear  that 
they  did  make  mistakes  in  their  count  of  the  mixed  tick- 
ets. They  gave  Dooley  only  40  of  these,  which,  added  to 
the  186  straight  votes,  made  226  votes  as  returned  by  them. 
The  court  gave  him  42  of  the  mixed  tickets,  which,  added 
to  the  177  straight  votes,  made  219  as  counted  by  the 
court.  It  appeared  at  the  trial,  and  the  court  found,  that 
there  were  14  blank  ballots  as  to  the  office  of  mayor,  not 
including  the  two  mutilated  ballots,  instead  of  12  as  found 
by  the  judges  of  election.  Unless  there  had  been  erasures 
of  crosses  made  by  the  voters  after  the  count  by  the  judges, 
or  a  substitution  of  ballots,  the  judges  of  election  must 
have  counted  for  Dooley  these  nine  ballots  which  on  the 
trial  in  the  court  below  were  found  marked  for  Rutlege. 
This  may  have  been  done  by  mistake,  as  Rutlege  was  the 
only  democratic  candidate  voted  for  on  these  ballots; 
and  as  it  was  not  shown  that  there  was  any  appearance 
of  erasures  or  of  substitution  of  ballots,  or  that  the  seal- 
ing of  the  wire  had  been  interfered  with  in  any  way,  it 
would  seem  more  probable,  from  all  of  the  evidence,  that 
such  a  mistake  was  made,  than  that  these  nine  ballots 
were  changed  after  they  had  been  counted.  However,  all 
reasoning  based  on  the  number  of  straight  tickets  is  very 
liable  to  error.  As  Rutlege  gained  five  votes  on  the  re- 
count but  lost  one  on  the  straight  tickets,  he  must  have 
gained  six  votes  on  the  mixed  tickets.  The  nine  ballots 
here  in  controversy  now  appear  as  mixed  tickets,  so  it 
might  seem  as  if  some  of  them  had  been  counted  by  the 
judges  for  Rutlege,  as  he  only  gained  six  on  the  re-count. 
If  the  judges,  in  scanning  the  so-called  186  straight  re- 
publican tickets,  had  failed  to  notice  a  cross  in  the  square 
opposite  the  name  of  any  candidate  on  the  democratic 
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ticket,  for  mayor  or  for  some  other  office,  they  would  have 
counted  them  as  straight,  but  on  the  re-count  such  cross 
would  be  detected  and  the  tickets  would  not  be  rei)orted 
as  straight  tickets  by  the  court,  while  Dooley  would  not 
lose  any  votes  by  such  a  change  if  the  cross  were  found 
for  any  candidate  for  any  other  office  than  that  of  mayor. 
As  we  have  seen,  Dooley  gained  two  votes  on  the  mixed 
tickets  on  the  re-count.  Who  lost  the  votes  that  after- 
wards on  the  re-count  turned  out  to  be  blank  for  mayor 
cannot  be  determined  with  any  certainty,  but  it  is  reason- 
ably certain  that  the  judges  of  election  did  make  mis- 
takes in  their  count,  and,  that  fact  being  demonstrated, 
their  returns  are  so  far  discredited  and  cannot  be  held 
conclusive. 

Section  27  of  the  Ballot  law  provides:  "Immediately 
after  making  such  proclamation,  and  before  separating, 
the  judges  shall  fold  in  two  folds,  and  string  closely  upon 
a  single  pie^e  of  flexible  wire,  all  ballots  which  have  been 
counted  by  them,  except  those  marked  'objected  to, '  unite 
the  ends  of  such  wire  in  a  firm  knot,  seal  the  knot  in 
such  manner  that  it  cannot  be  untied  without  breaking 
the  seal,  inclose  the  ballots  so  strung  in  an  envelope,  and 
securely  tie  and  seal  such  envelope  with  official  wax  im- 
pression seals,  to  be  provided  by  the  judges,  in  such  man- 
ner that  it  cannot  be  opened  without  breaking  the  seals, 
and  return  said  ballots,  together  with  the  package  con- 
taining the  ballots  marked  'defective  or  objected  to,'  in 
such  sealed  package  or  envelope  to  the  proper  clerk,"  etc. 
The  judges,  in  failing  to  enclose  the  ballots  in  an  envel- 
ope and  sealing  it  according  to  the  statute,  neglected  one 
of  the  most  important  duties  required  of  them  for  the 
preservation  of  the  ballots,  and  if,  under  all  the  evidence 
in  this  record  tending  to  show  mistakes  and  the  omission 
to  perform  duties  required  of  them,  their  returns  should 
be  held  conclusive,  it  would  put  it  in  the  power  of  judges 
of  election  in  other  cases  to  finally  determine  the  results 
of  elections  by  their  own  returns,  carelessly  or  willfully 
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made  inaccurate,  by  simply  omitting  to  seal  up  the  bal- 
lots. There  was  a  neglect  of  duty  in  this  case  by  the 
judges  of  election,  as  well  as  by  the  city  clerk,  but  the 
ballots  were  admissible  in  evidence.  The  court  below 
saw  and  heard  the  witnesses  testify,  and  inspected  the 
ballots,  and  we  cannot  say  from  the  whole  record  that 
the  conclusion  there  reached  that  Rutlege  received  a  ma- 
jority of  the  votes  and  was  elected  mayor  of  the  city  in 
question  was  erroneous. 

The  decree  is  affirmed.  ^^^^^  ^^^.^^^ 


John  W.  Martin  et  al.  U^y   ^89 

-y.  1194    ^502 

Joseph  S.  Martin.  ^J^    f^ 

213      217 

Opinion  filed  December  ^^,  1897, 

1.  Contracts— to/ien  verbal  contract  affecting  interest  in  land  may  be 
enforced  regardless  of  Statute  of  Frauds.  A  verbal  contract  affecting 
an  interest  in  land  may  be  enforced  in  equity  notwithstanding  the 
Statute  of  Frauds,  where  it  has  been  so  far  performed  that  its  re- 
pudiation by  one  party  would  perpetrate  a  fraud  upon  the  others. 

2.  Partition — tenant  in  common  may  be  estopped  by  agreement  to 
demand  partition.  A  tenant  in  common  will  be  estopped  to  demand 
partition,  by  his  agreement  with  the  other  co-tenants  to  hold  the 
lands  in  common  and  lease  them  until  a  period  of  temporary  de- 
pression in  the  value  of  land  should  pass  away,  where  such  agree- 
ment is  so  far  performed  as  that  leases  were  made  to  parties  who 
were  in  possession,  and  their  terms  not  expired,  when  the  bill  for 
partition  was  filed. 

Appeal  from  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  James  Shaw,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  on  March  21,  1897,  in 
the  circuit  court  of  Whiteside  county,  by  Joseph  S.  Mar- 
tin, against  John  W.  and  David  L.  Martin,  Sarah  Jane 
Dillon,  and  others.     The  bill  alleges  that  one  Catherine 
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Martin  died  July  23,  1863,  possessed  of  certain  lands  de- 
scribed in  the  bill,  and  that  she  left  surviving"  her,  her 
husband,  John  Martin,  and  four  children,  viz.,  Joseph  S. 
Martin,  the  complainant,  John  W.  Martin,  David  L.  Mar- 
tin and  Sarah  Jane  Dillon,  (nee  Martin,)  to  whom  the  title 
to  said  land  descended,  the  husband  taking  an  interest  as 
tenant  by  the  curtesy,  and  each  of  her  said  children  tak- 
ing an  undivided  one-fourth  interest  subject  to  the  rig^hts 
of  the  tenant  by  the  curtesy;  that  said  John  Martin  de- 
parted this  life  on  the  16th  day  of  May,  1896,  seized  in  fee 
of  the  title  to  certain  other  lands  specifically  described 
in  the  bill,  which  said  last  mentioned  lands  descended  to 
his  said  children,  (he  having  no  widow,)  the  said  Joseph 
S.  Martin,  John  W.  Martin,  David  L.  Martin  and  Sarah 
Jane  Dillon,  and  that  the  said  children  of  the  said  Cathe- 
rine and  John  Martin,  being  the  complainant  in  the  bill 
and  the  hereinbefore  named  defendants  thereto,  thereby 
became  seized  of  and  are  the  owners  of  the  undivided  one- 
fourth  each  of  the  lands  of  which  their  deceased  parents 
died  seized,  as  aforesaid.  The  bill  prayed  for  partition  of 
the  lands.  The  bill  also  alleged  that  in  the  conveyance 
of  the  title  to  the  lands  to  Mrs.  Martin  an  error  was  made 
in  the  description  to  one  of  the  tracts,  and  made  defend- 
ants to  the  bill  the  legal  heirs  and  devisees  of  the  grantor 
in  the  deed  wherein  the  alleged  mistake  occurred,  and 
prayed  for  a  decree  correcting  such  alleged  error.  The 
bill  also  made  defendants  thereto  certain  parties  which 
the  bill  alleged  were  in  the  possession  of  different  tracts 
of  the  land  under  leases  executed  by  said  complainant  and 
the  other  heirs  of  John  and  Catherine  Martin,  since  the 
death  of  said  John. 

Default  was  entered  against  Sarah  Jane  Dillon,  and 
John  W.  and  David  L.  Martin  filed  an  answer  to  the  bill. 
The  answer,  among  other  things,  averred,  in  substance, 
that  soon  after  the  death  of  the  father  of  the  complainant 
and  the  respondents,  the  complainant  and  the  resjwnd- 
ents,  in  view  of  the  fact  the  salable  values  of  real  estate 
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had  become  greatly,  but,  as  the  parties  believed,  only 
temporarily,  depreciated  in  value,  entered  into  a  verbal 
agreement  they  would  not  seek  to  divide  the  lands  but 
would  allow  them  to  remain  as  they  were,  and  would 
jointly  rent  them  and  divide  the  rentals,  and  that  each  of 
the  respondents  and  the  complainant,  who  were  engaged 
in  the  real  estate  business,  would  endeavor  to  obtain  pur- 
chasers, and  then  all  would  join  in  a  conveyance  if  a  satis- 
factory sale  could  be  obtained;  that  it  was  further  agreed 
that  the  said  complainant  and  the  respondent  David  L. 
Martin  should  take  charge  and  control  of  the  lands;  that 
in  pursuance  of  such  contract  the  lands  were  rented  to 
the  parties  named  in  the  bill  as  tenants  in  possession,  for 
terms  expiring  March  1,  1898,  and  that  leases  were  exe- 
cuted by  the  said  respondents,  the  complainant  and  the 
said  Sarah  Jane  Dillon  to  each  of  said  tenants,  entitlinj^ 
him  to  possession  of  the  land  until  the  said  first  day  of 
March,  1898,  upon  terms  and  conditions  set  forth  in  the 
said  leases. 

Exceptions  were  filed  by  the  complainant  to  such  aver- 
ments of  the  answer,  and  the  court  sustained  the  excep- 
tions and  ordered  the  said  aveqnents  expunged.  Such 
further  proceedings  were  had  in  the  case  as  that  the  court 
entered  a  decree  correcting  the  error  in  the  description  of 
the  lands  in  the  deed  to  Catherine  Martin,  and  declaring 
that  the  complainant,  the  respondents  and  the  said  Sarah 
Jane  Dillon  were  the  owners  in  fee  of  each  an  undivided 
one-fourth  of  the  lands  in  the  bill  described,  and  decreeing 
l^artition  thereof  and  appointing  commissioners  to  make 
such  partition.  The  commissioners  so  appointed  reported 
the  proi)erty  was  not  susceptible  of  division  among  the 
owners  thereof,  which  report  was  approved  and  a  decree 
entered  ordering  the  lands  to  be  sold  by  the  master  and 
the  proceeds  to  be  divided  among  the  owners  thereof. 
This  is  an  appeal  prosecuted  by  John  W.  and  David  L. 
Martin  to  reverse  the  decree  of  partition  and  sale. 

170-41 
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H.  C.  Ward,  for  appellants. 
Walter  Stager,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

A  single  question  is  presented  by  the  record,  and  that 
is  whether  the  court  correctly  ruled  the  exceptions  to  the 
answer  were  well  taken.  The  general  rule  is,  an  adult 
tenant  in  common  may  demand  partition  as  a  matter  of 
right.  {Hill  V.  EenOy  112  111.  154;  Trainor  v.  Greejiongh^  145 
id.  543;  Ames  v.  Ames,  148  id.  321.)  But  there  are  certain 
well  recognized  exceptions  to  the  rule.  In  Hill  v.  lieno^ 
sjipra,  an  instance  of  such  exception  is  stated  in  the  fol- 
lowing language  (p.  161):  "If  several  tenants  in  common 
or  joint  tenants  should  covenant  between  themselves  that 
the  estate  should  be  held  and  enjoyed  in  common,  only, 
equity  would  not,  in  the  absence  of  special  equities,  award 
a  partition  at  the  suit  of  some  of  the  parties,  against  the 
objections  of  the  others."  And  this  court  in  the  same 
case  expressly  declared  "that  equity  will  not  award  a  par- 
tition at  the  suit  of  one  in  the  violation  of  his  own  agree- 
ment. ♦  *  *  The  objection  to  partition  in  such  cases 
is  in  the  nature  of  an  estoppel."  Mr.  Freeman,  in  his  work 
on  Co-tenancy,  (sec.  457,)  declares  the  absolute  right  to 
partition  is  possessed  by  an  adult  tenant  in  common  in 
the  absence  of  "special  obligations  existing  independent  of 
the  co-tenancy."  The  conclusion  reached  by  the  author 
of  that  portion  of  the  American  and  English  Encyclopedia 
of  Law  devoted  to  the  subject  of  "Partition"  (17  Am.  <fe 
Eng.  Ency.  of  Law,  p.  693,)  is,  that  the  absolute  right  to 
a  partition  may  be  waived  by  agreement.  The  Supreme 
Court  of  Michigan,  in  Eberts  v.  Fisher,  54  Mich.  294,  held 
that  a  tenant  in  common  might  become  estopped,  by  his 
agreement,  to  demand  partition,  and  that  an  agreement 
to  lease  the  premises  for  a  term  of  years,  shown  to  have 
been  made  in  the  case,  was  sufficient  to  warrant  a  decree 
dismissing  the  bill  for  partition. 
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It  seems  clear,  upon  both  principle  and  authority,  a 
tenant  in  common  may  become  estopped  to  demand  par- 
tition by  his  covenant  the  land  shall  be  held  in  common. 

But  it  is  urged  in  behalf  of  comjDlainant*  the  agree- 
ment set  out  in  the  answer  in  the  case  at  bar  was  verbal, 
merely,  and  therefore  not  enforceable,  by  reason  of  the 
familiar  provision  of  the  Statute  of  Frauds  and  Perjuries 
that  no  one  shall  be  charged  upon  a  verbal  contract  con- 
cerning any  interest  in  lands.  The  complainant  came,  by 
his  bill,  into  a  court  of  equity,  and  the  equitable  rule  is 
that  a  verbal  contract  affecting  or  concerning  an  interest 
in  lands  may  be  enforced,  notwithstanding  the  Statute  of 
Frauds  and  Perjuries,  if  it  has  been  so  far  performed  as 
that  to  permit  the  party  to  repudiate  it  would  of  itself 
be  a  fraud.  (Morrison  v.  Herricky  130  111.  631;  Koch  v.  Na- 
tional Union  Building  Ass.  137  id.  497.)  It  appeared  from 
the  averments  of  the  answer  that  the  complainant  and 
respondents  mutually  agreed  w^ith  each  other  that  "they 
would  not  seek  to  divide  the  land  in  view  of  the  fact  the 
salable  value  of  real  estate  had  been  greatly,  but,  as  the 
parties  believed,  only  temporarily,  depreciated  in  value, 
and  that  the  complainant  and  respondent  David  L.  Martin 
should  take  charge  and  control  of  the  lands,"  and  that 
the  complainant  and  the  respondents  would  endeavor  to 
secure  purchasers  for  the  land  at  satisfactory  prices,  etc. 
The  answer  further  alleged  that  the  complainant  and  de- 
fendants joined  in  leasing  the  lands  to  different  tenants 
for  terms  expiring  on  the  first  day  of  March,  1898,  and 
that  such  tenants  were  in  possession  of  the  lands  under 
said  leases.  It  does  not  appear  from  any  averment  of 
the  answer  that  the  parties  agreed  upon  a  definite  period 
of  time  during  which  neither  should  take  steps  to  have 
the  lands  partitioned.  It  clearly  appears  that  the  agree- 
ment was  entered  into  upon  the  mutual  understanding  of 
the  parties  that  the  real  estate  was  so  situate  it  could 
not  be  partitioned,  and  that  an  effort  to  divide  it  by  pro- 
ceedings in  court  would  result  in  a  sale  of  the  land  and 
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distribution  of  the  proceeds  of  the  sale,  and  that  the  pur- 
pose of  the  agfreement  was  to  avoid  a  sacrifice  of  the  land 
at  a  forced  sale  while  values  were  depreciated.  It  was 
not  practicable,  therefore,  for  that  reason,  to  fix  a  defi- 
nite period  for  the  expiration  of  the  agreement,  but  it  is 
manifest  from  the  acts  of  the  parties  in  jointly  leasing" 
the  lands  and  vesting  the  tenants  with  full  right  of  pos- 
session and  control  thereof  until  the  first  day  of  March, 
1898,  that  it  was  their  intention  the  said  agreement  should 
remain  in  full  force  until  that  time,  and  no  reason  is 
perceived  why  the  agreement,  if  otherwise  enforceable, 
should  not  be  regarded  as  binding  the  parties  to  refrain 
from  seeking  to  partition  the  lands  until  such  leases 
should  expire.  The  execution  of  the  leases  would  neces- 
sitate a  sale  subject  to  the  rights  of  the  lessees,  Should 
such  a  sale  be  made  prior  to  the  termination  of  their  leases, 
and  for  that  reason  would  tend  to  further  reduce  the  price 
likely  to  be  received  for  the  property.  The  leases  were  in 
part  performance  of  the  verbal  agreement,  and  in  char- 
acter such  as  to  evince  they  would  not  have  been  executed 
but  for  the  agreement.  The  execution  of  the  leases  and 
the  investiture  of  possession  in  the  tenants  so  chang-ed 
the  situation  and  rights  of  the  parties  as  to  make  a  repu- 
diation of  the  agreement  so  unjust  and  unfair  that  equity 
ought  not  permit  it  to  be  repudiated.  It  would  be  inequi- 
table to  allow  the  complainant,  while  seeking  the  aid  of 
a  court  of  conscience,  to  invoke  the  Statute  of  Frauds  to 
enable  him  to  avoid  an  agreement  which  he  had  so  partly 
performed,  and  which  agreement,  if  enforced,  would  oper- 
ate to  estop  him  from  asking  the  relief  prayed  for  by  his 
bill.  The  mutual  undertakings  of  the  parties  to  the  agree- 
ment supplied  the  requisite  consideration  to  uphold  it. 

We  think  the  court  erred  in  sustaining  exceptions  to 
the  answer.  The  decree  awarding  partition  of  the  lands 
must  be  and  is  reversed  and  the  cause  remanded  to  the 
circuit  court,  with  instructions  to  overrule  the  exceptions 
to  the  answer.     The  decree  rendered  in  answer  to  the 
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prayer  of  the  bill  that  the  error  or  mistake  in  the  descrip- 
tion of  the  property  in  the  deed  executed  to  Catherine 
Martin  be  corrected,  is  affirmed.  The  costs  in  this  court 
will  be  taxed  to  appellee,  Joseph  S.  Martin. 

Deaxe  affirmed  in  part. 


WTO      ^ 

The  Pennsylvania  Company  ^^IL  *^^- 

V. 

The  Kenwood  Bridge  Company. 

opinion  filed  December  22 ^  1897 — Behearing  denied  February  £,  1808. 

1.  Carriers— /act  that  shijyper  loads  his  cars  docs  not  make  him  Vie 
carrier's  agent  for  that  purpose.  The  fact  that  a  shipper  loads  his  cars 
at  his  manufacturing  establishment  for  his  own  convenience,  in- 
stead of  delivering  the  freight  at  the  station  for  loading,  does  not 
make  him  the  agent  of  the  carrier,  so  as  to  make  the  latter  respon- 
sible for  damages  resulting  from  improper  loading. 

2.  Same — carriei'  accepting  goods  in  utnisual  condition^  as  a  favor  to 
shipper,  may  rely  on  his  statements.  A  carrier  accepting  for  carriage, 
as  a  favor  to  the  shipper,  iron  trusses  bolted  together,  in  which 
condition  it  is  not  bound  to  receive  them,  upon  the  shipper's  rep- 
resentation the  trusses,  when  loaded,  would  be  of  a  certain  height, 
may  rely  upon  such  representation,  and  is  not  liable  for  damages 
resulting  from  the  shipper's  misrepresentation  as  to  such  height. 

3.  Evidence— lo/ien  declaratimis  of  a  station  agent  are  not  admissible 
against  railroad  company.  Declarations  of  a  station  agent  as  to  why 
a  car  loaded  at  his  station  was  not  inspected  by  the  railroad  com- 
pany before  its  acceptance  for  transportation  are  not  admissible 
against  the  company,  where  the  agent  was  not  employed  as  agent 
at  that  station  until  some  time  after  the  transaction  to  which  his 
declarations  relate. 

4.  Same — lohat  evidence  competent  in  suit  by  shipper  against  carrier. 
Where,  in  a  suit  by  a  shipper  for  damages  to  certain  trusses  from 
their  being  too  high  to  pass  under  a  certain  bridge,  it  is  claimed 
by  the  shipper  that  the  carrier  might  have  taken  another  route 
and  avoided  the  bridge,  the  carrier  may  show  that  at  that  time  it 
had  no  arrangement  to  run  over  other  carrier's  lines,  and  had  no 
track  of  its  own  except  the  one  on  which  the  bridge  was  located. 

MagrudeR,  J.,  dissenting. 

Pennsylvania  Co.  v.  Ktnwood  Bridge  Co.  69  111.  A  pp.  14.5,  reversed. 
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Appeal  from  the  Appellate  Court  for  the  Pu-st  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  C.  G.  Neely,  Judge, 
presiding. 

George  Willard,  for  appellant. 

Barker  &  Church,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellee  brought  this  suit  to  recover  the  cost  of  re- 
pairing steel  trusses  which  were  broken  and  injured  while 
being  carried  by  appellant  on  its  railroad  from  Grand 
Crossing,  in  Cook  county,  to  South  Chicago,  in  the  same 
county,  and  on  trial  obtained  a  verdict  for  $668.62,  which 
was  $109.28  more  than  the  cost  of  the  repairs  sued  for. 
Appellee  remitted  said  excess,  and  judgment  was  entered 
for  $558.84, — the  amount  of  the  claim.  The  Appellate 
Court  for  the  First  District  affirmed  the  judgment  and 
granted  a  certificate  of  importance,  in  pursuance  of  \vhich 
the  case  is  brought  to  this  court,  and  appellant  complains 
that  improper  evidence  was  admitted  and  improper  in- 
structions given  for  appellee,  and  proper  evidence  offered 
by  appellant  excluded. 

In  December,  1892,  plaintiff  had  its  works  at  Grand 
Crossing,  and  was  about  to  make  and  ship  to  Schailer  & 
Schniglau,  at  South  Chicago,  in  the  care  of  the  Illinois 
Steel  Company,  certain  trusses.  If  they  were  shipped  in 
parts  it  would  be  necessary  to  rivet  them  together  after 
they  arrived  at  South  Chicago,  which  would  make  an  ad- 
ditional expense.  If  they  were  put  together  it  would  make 
a  load  higher  than  defendant  would  ship,  and  plaintiff, 
desiring  to  ship  them  in  that  way  to  save  the  added  ex- 
pense, applied  to  the  station  agent  at  Grand  Crossing  to 
see  if  permission  could  be  obtained  to  ship  in  that  way. 
The  agent  said  that  he  could  not  permit  it  and  had  no 
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rig'ht  to  do  so.  He  was  then  asked  to  apply  to  his  supe- 
riors for  permission,  and  for  the  purpose  of  complying 
with  that  request  he  inquired  what  the  height  would  be. 
So  far  there  was  no  dispute  as  to  the  facts,  but  there  was 
a  controversy  as  to  what  representation  was  made  con- 
cerning the  height.  The  station  agent  testified  that  Paul 
Willis,  the  secretary  and  engineer  of  the  plaintiff,  pointed 
to  a  truss  lying  on  the  ground  and  said  it  would  be  the 
same  height  as  that  one;  that  Willis  proposed  to  measure 
it,  and  took  a  steel  tape  and  held  one  end  and  the  sta- 
tion agent  held  the  other,  and  that  they  measured  it  and 
found  it  was  just  fifteen  feet  high.  Willis  contradicted 
this  testimony,  and  said  that  he  showed  the  station  agent 
a  drawing  of  the  trusses  made  on  a  scale  of  half  an  inch 
to  the  foot,  but  did  not  tell  the  height.  He  admitted,  how- 
ever, on  cross-examination,  that  the  station  agent  asked 
for  definite  dimensions  of  the  trusses  to  be  shipped,  and 
that  thereupon  he  and  the  agent  measured  with  a  steel 
tape-line  a  truss  which  was  lying  there  in  the  yard.  The 
truss  that  was  measured  was  fifteen  feet  high,  and  the 
agent  took  a  memorandum  of  the  height  and  wrote  for 
the  permission.  After  receiving  a  reply  he  told  plaintiff 
that  the  trusses  would  be  accepted.  Plaintiff  was  accus- 
tomed to  load  the  cars  in  its  own  yard,  where  it  had  a 
switch,  and  the  defendant  hauled  them  out  to  its  road. 
The  car  in  question  was  loaded  in  that  way  with  trusses 
sixteen  feet  and  four  inches  high  from  the  platform  of 
the  car.  According  to  its  custom  the  railroad  company 
hauled  the  car  from  the  yard,  and  in  taking  it  to  South 
Chicago  in  its  train  the  trusses  were  bent  and  broken  in 
an  attempt  to  go  through  the  Calumet  river  bridge.  The 
copy  of  the  account  sued  on,  annexed  to  the  declaration, 
was  for  repairing  trusses  wrecked  in  the  Calumet  bridge, 
and  it  is  i^lain  from  the  record  that  it  was  conceded  on 
all  hands  at  the  trial  that  the  damage  was  done  by  the 
height  of  the  trusses  at  the  Calumet  bridge. 
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The  defendant  was  not  bound  to  accept  for  transporta- 
tion such  property  as  these  trusses.  It  did  not,  in  general, 
undertake  to  carry  such  property  and  was  not  prepared 
to  transport  anything  of  that  kind.  It  is  conceded  that 
it  was  not  bound  to  do  so,  and  this  was  well  understood 
by  the  plaintiff  when  the  permission  was  asked  as  a  favor, 
to  save  expense  to  plaintiff.  The  evidence  for  the  de- 
fendant was,  that  the  trusses  were  wrongfully  loaded  by 
the  plaintiff  to  the  height  of  sixteen  feet  and  four  inches 
above  the  platform  of  the  car,  after  having  represented 
to  the  defendant  that  they  would  be  only  fifteen  feet  in 
height.  When  the  favor  was  asked  for  and  the  station 
agent  inquired  for  the  definite  dimensions  and  height  of 
the  trusses,  he  was  entitled  to  a  fair  and  honest  disclo- 
sure, and  information  which  he  could  give  to  his  superiors. 
The  president  of  j^laintiff  testified  that  the  station  agent 
agreed  to  communicate  with  one  Law,  a  division  superin- 
tendent of  the  road,  for  the  permission,  and  that  the  wit- 
ness told  the  agent  that  he  could  not  tell  him  what  the 
height  of  the  trusses  would  be.  The  engineer,  Willis,  who 
drew  the  plans  and  knew  the  facts,  according  to  his  ac- 
count did  not  give  the  station  agent  any  height,  but  re- 
ferred him  to  his  drawings,  and  told  him  that  he  could 
scale  the  drawings  if  he  wanted  to.  If  the  testimony  for 
defendant  was  true  there  was  a  distinct  misrepresentation. 
It  has  always  been  held  that  a  carrier  is  not  responsible 
for  a  loss  or  injirry  resulting  from  the  misconduct,  fraud 
or  deceit  of  the  owner.  (Cldcago  and  Aurora  Railroad  Co, 
V.  Thomjison,  19  111.  578;  Chicago  and  Alton  Railroad  (Jo,  v. 
Shea,  66  id.  471;  Elliott  on  Railroads,  sec.  1491.)  In  this 
case  the  height  of  the  trusses  was  the  direct  and  proxi- 
mate cause  of  the  injury.  If  the  permission  was  given  to 
load  them  at  a  height  of  fifteen  feet,  so  that  they  would 
X)ass  under  wires  and  bridges  on  the  road,  and  they  were 
loaded  at  a  greater  height,  so  that  they  could  not  pass 
under  a  certain  bridge,  it  would  conflict  with  the  plainest 
principles  of  justice  to  permit  the  plaintiff  to  recover  for 
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the  injury  resulting  from  its  own  fault,  unless  the  defend- 
ant had  knowledge  of  the  fact.  There  was  no  evidence 
of  such  knowledge. 

But  it  is  insisted  that  the  defendant  was  bound  to  in- 
spect the  car  before  taking  it  on  its  road,  and  ascertain 
the  height  of  the  trusses,  and  to  show  a  fault  on  the  part 
of  defendant  in  that  respect  the  court  permitted  in  evi- 
dence proof  that  one  Kertz,  who  at  the  time  of  the  ship- 
ment was  a  clerk  for  defendant  at  another  station  and 
knew  nothing  about  the  occurrence,  stated  two  or  three 
weeks  afterward  that  the  car  was  not  inspected  before 
it  went  out,  because  the  inspector  was  drunk.  The  ship- 
ment wa^  December  20,  1892,  and  this  man  Kertz  did  not 
become  defendant's  agent  at  Grand  Crossing  until  Janu- 
ary 7,  1893.  It  was  after  that  time  that  the  statement 
was  made.  It  is  a  well  established  rule  that  the  declara- 
tion of  an  agent  or  servant  can  only  be  admitted  in  evi- 
dence if,  at  the  time  of  making  the  declaration,  he  is  doing 
something  about  the  business  of  his  principal.  It  is  be- 
cause the  declaration  is  a  verbal  act  and  part  of  the  res 
gestce  that  it  is  admissible  at  all,  so  that  if  what  the  agent 
did  is  admissible  as  evidence,  what  he  said  about  the  act 
while  he  was  doing  it  is  also  admissible,  but  not  other- 
wise. (1  Greenleaf  on  Evidence,  sec.  113;  1  Phillips  on 
Evidence,  201;  Jenksw.  Burr,  56  111.  450;  Ohio  and  AlissLssippi 
Railway  Co.  v.  Porter,  92  id.  437;  Phenix  Ins,  Go.  v.  LaPointe, 
118  id.  384;  Summers  v.  Hibbard  &  Co.  153  id.  102).  In  this 
case  Kertz  did  not  even  know  anything  about  the  sup- 
posed facts.  / 

One  of  the  plaintiff's  claims  seems  to  have  been  that 
the  defendant  might  have  taken  the  car  to  the  steel  com- 
pany's works  by  some  other  route,  without  going  through 
the  Calumet  bridge,  and  it  is  shown  that  it  afterwards 
took  them,  when  repaired,  by  some  other  way.  There 
was  no  evidence  that  the  defendant  had  any  right,  at  the 
time  of  the  shipment,  to  run  over  a  switch  into  the  yard 
of  the  steel  company  without  going  over  the  bridge,  and 
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the  defendant  proved  that  it  had  no  arrangement  at  that 
time  by  which  it  was  permitted  to  run  cars  from  its  line 
to  such  works  of  the  steel  company.  The  court  refused 
to  permit  the  defendant  to  pi;ove  further  that  it  did  not 
own  or  operate  any  track  at  that  time  leading  from  its 
main  line  into  said  works.  The  evidence  was  competent, 
and  should  have  been  admitted. 

The  second  instruction  given  at  the  request  of  plain- 
tiff is  as  follows: 

"You  are  instructed  that  if  j'^ou.  believe,  from  the  evi- 
dence, that  the  car  in  question  was  loaded  b}'^  the  plain- 
tiff and  received  by  the  defendant  so  loaded,  that  then 
the  defendant  made  the  plaintiff  its  agent  for  the;, purpose 
of  loading  the  car,  and  it  became  the  duty  of  the  defend- 
ant to  ascertain  that  the  car  was  properly  loaded  when 
the  same  was  received  by  it." 

The  instruction  was  wrong,  as  applied  to  this  case. 
If  the  duty  rests  primarily  upon  the  carrier  to  load  and 
unload  freights  delivered  at  its  stations  or  warehouses, 
there  is  surely  no  reason  why  the  shipper  may  not,  by 
contract  express  or  implied,  assume  that  duty.  In  this 
case  it  was  the  custom  of  plaintiff,  instead  of  bringing  its 
freight  to  the  station,  to  have  cars  taken  into  its  yard 
and  load  them  there.  Defendant  never  assumed  the  duty 
of  loading  cars  for  plaintiff  at  that  place,  but  the  under- 
standing was  that  plaintiff  would  load  them.  Whether 
this  was  done  to  save  charges,  or  for  convenience  to 
avoid  the  labor  and  expense  of  delivery  at  the  station, 
or  for  whatever  reason,  the  loading  was  not  done  by 
plaintiff  as  the  agent  of  defendant.  The  instruction  made 
the  defendant  responsible  for  the  act  of  the  plaintiff  in 
loading  the  car  so  that  it  would  not  go  through  the 
bridge,  on  the  ground  of  agency,  although  the  jury  might 
believe  that  the  loading  was  wrongful.  It  also  required 
an  inspection  at  all  events,  regardless  of  the  question 
whether  the  trusses  were  to  be  only  fifteen  feet  high,  or 
whether  the  circumstances  were  such  that  defendant  had 
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a  right  to  rely  upon  an  understanding  that  they  would 
be  of  that  height,  and  not  measure  them  to  see  whether 
the  understanding  had  been  disregarded.  The  instruc- 
tion was  wrong. 

The  sixth  instruction  given  for  the  plaintiff  was  as 
follows: 

"The  jury  are  instructed  that  if,  after  the  car  was  loaded, 
an  agent  or  employee  of  the  defendant  saw  it  as  it  was 
loaded  and  made  no  protest  as  to  the  manner  of  its  having 
been  loaded,  and  if  the  jury  believe,  from  the  evidence, 
that  the  goods  were  not  delivered  in  as  good  order  as 
when  received  by  the  defendant,  ordinary  wear  and  tear 
excepted,  and  that  the  plaintiff  was  injured  and  has  sus- 
tained damage  thereby,  then  the  plaintiff  is  entitled  to  re- 
cover, unless  the  jury  believe,  from  the  evidence,  that  the 
injury  resulted  from  the  act  of  God  or  the  public  enemy." 

The  trainmen  unquestionably  saw  the  car.  They  could 
not  have  hauled  it  without  seeing  it,  and  this  instruction 
was  equivalent  to  a  direction  for  a  verdict  regardless  of 
all  defenses.  It  ignored  the  alleged  agreement  ias  to  the 
height  to  which  the  car  was  to  be  loaded;  and  under  it, 
if  an  agent  or  employee  of  the  defendant,  whether  fire- 
man, section-hand  or  laborer,  saw  the  car  and  made  no 
protest,  defendant  would  be  liable,  regardless  of  the  ques- 
tion whether  the  difference  in  height  would  be  noticeable 
to  such  employee  and  whether  inspection  was  within  the 
scope  of  his  employment.  It  required  every  employee  of 
defendant  to  know  the  exact  height  of  the  trusses  and  the 
height  of  the  Calumet  bridge,  and  was  clearly  wrong. 

For  the  errors  indicated  in  admitting  and  rejecting 
evidence  and  giving  instructions,  the  judgments  of  the 
Appellate  Court  and  circuit  court  are  reversed  and  the 
cause  remanded  to  the  circuit  court. 

Reversed  and  remanded. 

Mr.  Justice  Maguuder,  dissenting. 
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nesH  and  operates  as  a  breach  of  its  contract  to  carry  on 
a  branch  banking  business 82 

BASTARDY. 

by  section  18  of  Bastardy  act  of  1889  right  of  complaining 

witness  to  release  reputed  father  of  her  child  is  limited.  488 
since  the  amendment  of  1889  the  action  for  bastardy  is 

•     controlled,  to  a  certain  extent,  by  the  State 488 

the  release  by  a  justice  of  the  peace  of  a  defendant  charged 
with  bastardy  is  no  bar  to  further  proceedings  for  the 
same  offense 488 

BILLS  AND  NOTES. 

in  a  suit  on  the  guaranty  of  a  note,  a  former  note,  con- 
taining a  similar  guaranty,  taken  up  b^'  the  note  in  suit, 
is  admissible  to  show  consideration 322 

in  suit  on  guaranty  of  a  note,  proof  of  consideration  for  a 
former  note  taken  up  by  note  in  suit  is  admissible 322 

suit  on  joint  guaranty  may  be  brought  against  one  or  all..  322 

whether  a  guaranty  was  written  on  note  when  endorsed  or 
was  afterwards  authorized  is  immaterial 323 

failure  to  take  a  deficiency  decree  against  the  surety  on  a 
mortgage  note,  on  taking  one  against  the  principal,  re- 
leases surety  ....    498 

suit  on  note  made  and  payable  in  a  foreign  State  must  be 
brought  within  time  limited  by  laws  of  that  State  for 
beginning  action , ', 614 

BILLS  OF  EXCEPTION. 

when  evidence  in  chancery  may  be  preserved  for  review  by 

certificate  of  judge  in  form  of  a  bill  of  exceptions 18 

in  suits  at  law  the  evidence  can  be  preserved  for  review 

only  by  a  bill  of  exceptions 434 

the  determination  of  what  shall  go  in  bill  of  exception  is 

a  judicial  act,  which  cannot  be  delegated  by  judge 434 

evidence  cannot  be  preserved  for  review  by  stipulation  of 
counsel  that  it  be  considered  the  same  as  if  preserved  by 

bill  of  exceptions 434 

in  absence  of  bill  of  exceptions  it  will  be  presumed  trial 
court  heard  evidence  sufficient  to  authorize  its  judgment.  434 

1 
BILLS  OF  REVIEW.-See  REVIEW. 
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BUILDING   AND   LOAN    SOCIETIES.— See   LOAN   ASSOCIA- 
TIONS. 

BURDEN  OF  PROOF.                                                                       page. 
when  plea  puis  danvin  contintLance  raises  issue  of  payment 
of  notes  sued  upon,  defendant  has  burden  of  proof 298 

BY-LAWS.  / 

fact  that  by-laws  of  a  loan  association  authorize  an  illegal 

contract  does  not  make  it  binding 136 

by-laws  of  corporation  must  be  reasonable  and  subordinate 

to  public  law  and  policy 556 

a  by-law  which  fetters  individual  action  of  members  in 

trade  and  commerce  is  unlawful 556 

CANCELLATION. 

fraud  by  secretary  of  loan  association— what  not  a  cancel- 
lation of  stock 240 

one  purchasing-  stock  in  loan  association  may  rely  on  secre- 
tary's representations  that  it  is  for  sale,  though  it  turns 
out  to  be  canceled  on  association's  books 240 

CARRIERS.— See  STREET  RAILWAYS;   RAILROADS. 

proof  of  payment  of  fare  is  not  necessary  to  show  the  rela- 
tion of  carrier  and  passenger 417 

fact  that  shipper  loads  his  cars  at  his  manufactory  does 
not  make  him  the  carrier's  agent  for  that  purpose 645 

carrier  accepting  goods  in  an  unusual  condition  as  a  favor 
to  the  shipper  may  rely  upon  his  statements  as  to  how 
goods  are  loaded 645 

CEMETERIES. 

lot  adjoining  cemetery  grounds  used  for  residence  of  custo- 
dian is  not  exempt  from  taxation 377 

CERTIFICATE  OF  NOMINATION. 

refusal  of  county  clerk  to  place  names  of  nominees  on  offi- 
cial ballot  is  a  holding  that  the  certificate  of  nomination 
is  inoperative 370 

vacancies  caused  by  inoperative  certificate  of  nomination 
may  be  filled,  under  certain  conditions,  by  re-nomination 
of  original  candidates 370 

when  county  central  committee  may  fill  vacancies 370 

CHATTEL  MORTGAGES.— See  MORTGAGES. 
CITIES.— See  MUNICIPAL  CORPORATIONS. 
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^  CLOUD  ON  TITLE.  PAGE. 

bill  to  remove  cloud  can  be  maintained  only  when  com- 
plainant is  in  posseasion  or  the  premises  are  vacant  at 
time  of  filinjj  bill 249 

variance  betwe'en  allegation  that  complainant  is  in  posses- 
sion and  proof  that  premises  are  vacant  is  fatal 249 

what  not  an  admission  that  complainant  is  in  possession. .  249 

COLLATERAL  ATTACK. 

a  confirmation  judgment  cannot  be  collaterally  attacked 
on  ground  that  assessment  roll  was  signed  by  two  com- 
missioners, only 93 

objection  that  special  taxation  ordinance  is  void  is  avail- 
able in  a  collateral  proceeding 246 

on  application  for  judgment  of  sale  only  objections  which 
go  to  the  jurisdiction  of  the  court  to  render  judgment  of 
confirmation  may  be  considered 246 

matters  of  which  the  confirmation  judgment  is  conclusive.  246 

an  ordinance  for  a  general  improvement  by  special  assess- 
ment is  not  void,  and  a  confirmation  judgment  thereon 
cannot  be  collaterally  attacked 137 

COMMERCIAL  PAPER.— See  BILLS  AND  NOTES. 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONB^LICT  OF  LAWS. 

suit  on  note  made  and  payable  in  foreign  State  must  be 
brought  within  time  limited  by  laws  of  that  State  for 
beginning  action 614 

after  commencement  of  suit  the  form  and  procedure  are 
governed  by  the  law  of  the  forum 614 

CONSIDERATION. 

mere  inadequacy  of  consideration  is  not  ground  for  setting 
aside  judicial  sale 115 

CONSTITUTIONAL  LAW. 

that  part  of  section  3  of  the  act  of  1875,  relating  to  the 
mode  of  collecting  a  sidewalk  tax  by  levying  on  the  own- 
er's personal  property,  is  unconstitutional 224 

section  29  of  article  6  of  the  constitution  construed 449 

Jury  Commissioners  act  of  1897  is  not  unconstitutional,  as 
violating  section  29  of  article  6  of  constitution 449 

Jury  Commissioners  act  of  1897  is  not  unconstitutional,  as 
violating  section  22  of  article  4  of  constitution,  forbid- 
ding passage  of  special  laws  regulating  county  affairs. . .  449 

Jury  Commissioners  act  of  1897  is  not  a  local  or  special  law 
because  now  applicable  to  Cook  county  alone 449 
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CONSTITUTIONAL  LAW.— Cmtinmd.  PAGE. 

under  section  22  of  article  3  of  constitution,  special  munici- 
pal charters  may  be  alnended  only  by  general  law 468 

the  legislature  cannot  pass  laws  creating  or  perpetuating 
dissimilarity  in  character  of  organization  or  powers  be- 
tween municipalities  of  the  same  class 468 

a  classification  of  municipalities  based  on  existing  differ- 
ence of  charters  is  unconstitutional 468 

the  act  of  1897,  authorizing  special  charter  cities  to  organ- 
ize under  the  general  law  and  retain  special  provisions 
of  their  charters,  is  unconstitutional 468 

CONSTRUCTION. 

of  section  41  of  Practice  act,  concerning  propositions  of 
law  as  to  when  its  provisions  are  not  applicable 18 

of  section  31  of  article  4  of  the  constitution,  as  to  power  of 
drainage  commissioners  to  levy  assessments 37 

of  provision  of  will,  as  creating  a  contingent  remainder  ...    65 

of  word  "issue,"  when  used  after  or  with  reference  to  word 
"parent" 65 

section  30  of  the  Conveyance  act  construed,  as  to  meaning 
of  term  "creditors" 169 

whether  a  contract  is  strictly  personal  depends  upon  the 
intention  of  the  parties,  to  be  ascertained  by  a  construc- 
tion of  its  terms 179 

contract  construed  as  strictly  personal 179 

to  carry  out  testator's  intention,  words  may  sometimes  be 
rejected  or  restricted  in  their  literal  meaning 290 

false  words  of  description  of  devised  property  may  be  elim- 
inated if  the  description  then  remains  perfect 296 

construction  of  word  "unmarried,"  as  used  in  trust  deed. . .  304 

of  clause  6  of  section  2  of  the  Forcible  Detainer  act,  as  to 
its  scope  and  effect 304 

of  the  Special  Assessment  act  of  June  17, 1893,  as  to  its  not 
being  an  independent  act 336 

of  Drainage  act  of  1885,  as  to  its  not  authorizing  division  of 
assessment  into  installments 336 

a  statute  adopting  another  act  by  reference  adopts  it  as  it 
then  existed 336 

of  word  "drains,"  as  used  in  Drainage  act  of  1885,  as  to  its 
including  sewers  within  its  meaning 337 

of  amendment  of  1895  to  section  17  of  City  and  Village  act, 
as  to  its  not  abolishing  all  distinction  between  special 
taxation  and  special  assessments 347 

laws  exempting  property  from  taxation  will  be  strictly 
construed 377 

of  Jury  Commissioners  act  of  1897,  as  to  its  not  being  a 
local  or  special  law 449 
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CONSTRUCTION.— Con/mucd  page. 

of  section  29  of  article  6,  and  section  22  of  article  4,  of  con- 
stitution, as  to  constitutionality  of  Jury  Commissioners 
act  of  1897 419 

in  construing  an  uncertain  contract  the  court  may  look  at 
the  surrounding  circumstances 571 

where  parties  have  by  their  conduct  placed  a  reasonable 
construction  on  a  contract  the  court  will  adopt  it 572 

CONTINGENT  REMAINDERS.— See  REMAINDERS. 

CONTRACTS. 

the  insolvency  of  a  bank  operates  as  a  breach  of  its  con- 
tract to  carry  on  a  branch  banking  business 82 

a  contract  between  a  loan  association  and  its  members, 
whereby  stock  will  be  matured  when  part  of  subscription 
is  paid,  is  illegal 136 

fact  that  by-laws  of  a  loan  association  authorize  an  illegal 
contract  does  not  make  it  binding 136 

illegality  of  contract  to  mature  stock  when  partly  paid  for 
docs  not  divest  holder  of  his  ownership  thereof 136 

the  construing  of  a  contract  is  for  the  court,  and  Is  not  a 
matter  of  proof  by  witnesses,  though  they  may  testify  as 
to  meaning  of  technical  phrases 143 

what  a  non-compliance  with  provision  of  building  contract.  143 
'owner  of  building  is  not  in  default  for  not  making  pay- 
ments until  an  unauthorized  change  in  plans  is  rectified.  143 

contract  to  manufacture  and  sell  a  patented  article  is  not 
a  sale  of  the  patent,  where  owner  reserves  right  to  can- 
cel contract  and  sell  article  himself 179 

strictly  personal  contracts  terminate  by  death  of  party 
whose  personal  service  is  required,  and  his  representa- 
tives are  not  liable  for  its  performance 179 

whether  a  contract  is  strictly  personal  depends  upon  the 
intention  of  the  parties 179 

fact  that  one  party  contracts  under  style  of  a  firm  does 
not  affect  its  personal  character,  if  other  party  knew  he 
was  contracting  for  his  individual  efforts 170 

contract  construed  as  strictly  personal 179 

whether  offer  was  accepted  is  a  question  of  fact  for  jury. . .  l^ 

an  instruction  submitting  to  jury  the  question  of  whether 
a  contract  was  entered  into  is  proper IS9 

terms  of  contract  evidenced  by  "sales  memoranda"  cannot 
be  varied  by  parol  evidence  189 

the  Mechanic's  Lien  act  of  189.")  does  not  govern  building 
contracts  previously  entered  into 432 

what  facts  do  not,  in  law,  establish  the  consent  of  all  par- 
ties to  novation 463 
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COi^TRACTS.— Continued,  page. 

all  parties  to  original  contract  must  consent  to  substitu- 
tion of  a  new  one,  though  such  consent  may  be  express 
or  implied .• 463 

specific  performance  will  not  be  decreed  to  carry  out  an 
unreasonable  interpretation  of  the  contract 571 

in  construing  an  uncertain  contract  the  court  may  look  at 
the  surrounding  circumstances 571 

where  parties  have  by  their  conduct  placed  a  reasonable 
construction  upon  a  contract  the  court  will  adopt  it 572 

verbal  contract  concerning  land  may  be  enforced  when  so 
far  performed  that  to  permit  repudiation  would  perpe- 
trate fraud 639 

CONVEYANCES. 

"creditors,"  within  the  meaning  of  section  30  of  Conveyance 
act,  are  those  having  liens 169 

parties  whose  claims  against  an  estate  have  been  allowed 
by  probate  court  are  not  "creditors,"  within  the  meaning 
of  section  30  of  Conveyance  act 169 

statute  operates  to  convey  grantor's  after-acquired  title, 
where  the  grantor  has  warranted  title  but  did  not  ac- 
quire it  until  after  making  the  deed 271 

both  the  grantor  and  his  heirs  are  estopped  to  assert  after- 
acquired  title  against  the  grantee 27 1 

interest  acquired  by  descent,  after  grantor's  death,  does  not 
pass  by  grantor's  prior  deed  as  after- acquired  title 271 

when  conveyance  will  be  set  aside  for  false  representations.  342 

CORPORATIONS.— See  BANKS;  MUNICIPAL  CORPORATIONS. 

by-laws  of  corporation  must  be  reasonable  and  not  against 
public  policy 556 

by-law  of  Chicago  Live  Stock  Exchange  held  to  be  unlaw- 
ful, as  violating  public  policy  in  restraining  trade  among 
members 556 

an  attempt  by  a  corporation  to  fetter  individual  elTorts  of 
its  members  in  trade  is  such  an  abuse  of  franchise  as 
warrants  forfeiture 556 

COSTS.- See  SOLICITORS'  FEES. 

costs  incurred  in  obtaining  judgment  for  damages  to  pri- 
vate property  taken  for  public  use  are  part  of  judgment.  329 
when  appellant  must  pay  costs  though  decree  is  reversed.  385 

CO-TENANCY. 

a  tenant  in  common,  as  to  his  share,  owns  an  entire  and 
separate  estate 65 
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CO-TENANCY. —Continued.  PAGE. 

an  undivided  interest  in  land,  accompanied  by  exclusive 
possession,  will  support  an  estate  of  homestead  in  one 
co-tenant 115 

a  tenant  in  common  may,  by  his  agrreement,  be  estopped 
to  demand  partition  of  the  property 639 

COURTS.— See  APPEALS  AND  ERRORS. 

Appellate  Court's  judgment  of  affirmance  is  final  on  facts 
in  suits  at  law ^ 322,    49 

Supreme  Court  may  refuse  to  consider  questions  raised  for 
first  time  in  reply  brief 618,    49 

the  construction  of  a  contract  is  for  the  court,  and  is  not  a 
matter  for  proof  by  witnesses,  though  they  may  testify 
as  to  meaning  of  technical  terms 143 

in  determining  the  extent  of  homestead  courts  will  take  ju- 
dicial notice  of  the  subdivision  of  property  into  lots  and 
blocks 395 

the  determit\ation  of  what  shall  go  in  the  bill  of  excep- 
tions is  a  judicial  act,  which  cannot  be  delegated 434 

the  court  will  take  judicial  notice  of  the  notaries  public  in 
its  county 443 

appeal  lies  direct  to  Supreme  Court  in  case  involving  the 
validit]^  of  a  statute 474 

Supreme  Court  may  review  decision  of  Appellate  Court 
only  as  to  errors  properly  assigned  and  argued  there. . . .  474 

one  submitting  case  to  Appellate  Court  waives  the  right  to 
assign  errors  cognizable  only  by  Supreme  Court  on  direct 
appeal 474 

court  may  refuse  to  hear  evidence  in  open  court  which  was 
not  presented  before  the  master 543 

appeal  from  county  court  in  voluntary  assignment  case 
lies  to  Appellate  Court 622 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CREDITOR'S  BILL. 

a  creditor's  bill  will  not  lie  against  a  city  to  reach  a  debt 
owing  by  city  to  third  party 680 

CRIMINAL  LAW. 

omission,  in  indictment  for  murder,  of  averment  that  de- 
ceased was  a  human  being,  is  not  fatal 9 

concluding  each  count  of  indictment  as  against  the  peace 
of  the  People,  instead  of  as  against  the  peace  of  the 
same  People,  is  not  ground  for  motion  to  quash 9 

an  averment  of  place  of  death  is  not  necessary  in  an  in- 
dictment for  murder 9 
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CRIMINAL  IjAW,— Continued.  page. 

an  indictment  shown  by  record  to  have  been  returned  in 
open  court  becomes  part  of  the  record  without  filing,  but 
may  be  filed  nunc  pro  tunc  after  verdict 9 

court  may  permit  names  of  witnesses  to  be  endorsed  on  in- 
dictment at  trial,  and  its  action  cannot  be  reviewed  ....    10 

fact  that  witness  had  sent  parties  to  note  the  effect  upon 
accused  of  information  that  warrant  was  out  for  his  ar- 
rest is  immaterial ! 10 

what  evidence  is  sufficient  to  show  that  declarations  were 
made  in  contemplation  of  death 10 

what  evidence  sufficient  to  sustain  conviction  for  murder.     10 

accused  may  waive  his  right  to  pass  upon  jurors  in  panels 
of  four 10 

in  a  trial  for  murder  of  a  tenant  by  a  landlord  in  attempt- 
ing forcible  eviction,  it  is  competent  to  show  that  land- 
lord knew  his  attempt  would  be  resisted 284 

evidence  hefd  sufficient  to  sustain  conviction  of  landlord 
for  the  murder  of  his  tenant 284 

what  evidence  not  sufficient  to  sustain  the  theory  that  kill- 
ing was  done  in  self-defense 284 

a  tenant  may  forcibly  resist  his  landlord's  unlawful  at- 
tempt at  forcible  eviction 284 

admission  in  evidence  of  statement  of  deceased  as  to  cause 
of  his  death  is  not  reversible  error,  though  not  a  dying 
declaration,  where  its  truth  is  not  denied 284 

on  the  trial  of  a  police  officer  for  murder,  proof  of  his  du- 
ties is  unnecessary,  but  the  jury  should  be  properly  in- 
structed concerning  them 527 

official  character  of  defendant  is  pertinent  on  trial  for 
murder 527 

a  village  marshal  may  arrest  without  a  warrant,  for  crimi- 
nal offenses 527 

when  instruction  in  murder  trial  is  erroneous  and  preju- 
dicial  527 

police  officer,  when  resisted,  is  not  required  to  decline  com- 
bat to  justify  slaying  his  assailant 527 

whether  defendant  is  guilty  of  murder  or  manslaughter  is 
for  the  jury 527 

the  uncorroborated  testimony  of  an  accomplice  should  be 
acted  upon  with  great  caution .  587 

the  fact  that  co-defendant  was  promised  immunity  should 
be  considered  in  weighing  the  testimony 587 

when  conviction  for  murder  on  uncorroborated  testimoi^y 
of  co-defendant  cannot  be  sustained 587 

one  mentally  incapable  of  understanding  an  oath  is  not  a 
competent  witness 587 
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CRIMINAL  hAW.-'Confinued.                                                      page. 
fact  that  immunity  is  promised  by  relative  in  presence  of 
attorney  for  State  does  not  weaken  force  of  promise  as 
affecting  the  witness'  credibility 587 

DAMAGES. 

extent  to  which  "mental  sufferinfr"  is  element  of  damagre..    49 

mental  suffering  arising  from  the  injury  itself  may  be 
shown  under  general  allegations  of  damage #...    49 

costs  incurred  in  obtaining  judgment  for  damages  to  pri- 
vate property  taken  for  public  use  are  part  of  judgment.  329 

in  an  action  of  debt  to  recover  statutory  penalty  the  dam- 
ages may  be  laid  as  nominal  and  a  judgment  for  substan- 
tial damages  be  entered 474 

loss  of  time  and  expense  of  medical  attendance  are  ele- 
ments of  damage  in  action  for  negligence,  though  plain- 
tilT  is  a  married  woman 479 

where  condemnation  proceeding  is  heard  in  term  time  the 
compensation  should  be  ascertained  by  the  jury  impan- 
eled for  the  term 595 

a  condemnation  verdict  within  the  range  of  evidence  will 
not  be  disturbed  on  appeal 595 

test  for  determining  damage  to  land  not  taken 595 

DEATH. 

rule  as  to  presumption  of,  from  seven  years'  absence,  stated    60 

DEBT. 

in  an  action  of  debt  to  recover  statutory  penalty  the  dam- 
ages may  be  laid  as  nominal  and  a  judgment  for  substan- 
tial damages  be  entered 474 

DEBTOR  AND  CREDITOR. 

a  judgment  against  an  administrator  is  not  a  lien  against 
the  intestate's  real  estate 169 

a  judgment,  to  create  a  lien,  must  be  final  and  for  a  definite 
amount,  and  one  upon  which  execution  may  issue 169 

"creditors,"  within  the  meaning  of  section  30  of  the  Convey- 
ance act,  are  those  having  liens 169 

parties  whose  claims  against  an  estate  have  been  allowed 
by  probate  court  are  not  "creditors,"  within  meaning  of 
section  30  of  Conveyance  act 169 

claims  should  be  presented  within  three  months  after  as- 
signee's notice,  though  not  yet  due 503 

DECLARATIONS.— See  DYING  DECLARATIONS;  EVIDENCE. 

DECREES.— See  JUDGMENTS  AND  DECREES. 
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DEEDS.— See  CONVEYANCES.  PAGE. 

the  essence  of  delivery  is  the  intention  of  the  parties 96 

delivery  to  third  person  for  grantee  must  be  absolute "96 

deed  intended  to  operate  as  a  will  must  be  executed  with 

the  formalities  of  a  will 96 

evidence  held  insufficient  to  establish  a  valid  delivery  of 

deed  to  third  person  for  the  grantee 96 

where  building  covers  two  tracts  of  land  owned  in  sever- 
alty, a  deed  to  one  passes  only  the  portion  of  the  building 

located  thereon 253 

action  under  clause  6  of  section  2  of  Forcible  Detainer  act 

cannot  be  maintained  without  introducing  grantor's  deed.  304 
in  action  under  clause  6  of  section  2  of  Forcible  Detainer 
act  the  grantor's  deed  is  admissible  to  show  that  there 

was  a  "grantor  in  possession" 304 

construction  of  word  "unmarried,"  as  used  in  trust  deed. . .  304 
when  deed  will  be  set  aside  for  false  representations 342 

DEFAULT. 

owner  of  building  is  not  in  default  for  not  making  pay- 
ments until  an  unauthorized  change  in  plans  is  rectified.  143 

DEFINITIONS. 

a  cause  of  action  is  the  thing  done  or  omitted  by  defendant 
which  entitles  plaintiff  to  sue 163 

an  affidavit  is  a  written  declaration  on  oath,  sworn  to  be- 
fore a  proper  officer 443 

term  "discount"  defined,  as  used  in  commerce  and  among 
bankers 572 

DELIVERY.— See  DEEDS. 

evidence  held  sufficient  to  establish  a  valid  gift  inter  vivos.     19 

DESCENT. 

an  advancement,  under  section  7  of  the  act  on  descent, 
must  be  evidenced  by  writing 193 

DESCRIPTION. 

what  a  sufficient  description  of  portions  of  railroad  right 
of  way  specially  taxed  for  sidewalk  improvement 224 

false  words  of  description  of  devised  property  may  be 
eliminated  and  the  devise  be  sustained  if  enough  remains 
to  identify  the  property 296 

illustration  of  rule  that  devise  may  be  sustained  by  strik- 
ing out  false  words  of  description 296 

DISCOUNT. 

term  "discount"  defined,  as  used  in  commerce  and  among 
bankers 572 
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DOWER.  PAGE, 

lands  may  be  partitioned  subject  to  dower  and  homestead.  115 

DRAINAGE. 

commissioners  cannot  create  indebtedness  in  advance  and 
levy  an  assessment  to  meet  it 262,    37 

onder  the  constitution  the  agffrejjate  amount  of  drainage 
assessments  cannot  exceed  the  benefits 37 

draina^re  assessment  to  pay  "outstandinjj  liabilities"  can 
not  be  sustained,  in  the  absence  of  anything  to  show  of 
what  they  consist 37 

adoption  of  article  9  of  City  and  Village  act  by  Drainage 
act  of  18<S5  embraces  that  article  as  it  then  existed,  but 
does  not  include  subsequent  amendments 336 

an  assessment  for  drainage  improvement  constructed  un- 
der act  of  1885  cannot  be  divided  into  installments 336 

drainage  assessment  may  be  made  according  to  provisions 
of  article  9  of  City  and  Village  act  as  they  existed  when 
adopted  by  Drainage  act  of  1885  337 

the  word  "drains,"  as  used  in  Drainage  act  of  1885,  includes 
sewers  within  its  meaning 337 

DYING  DECLARATIONS. 

what  evidence  sufficient  to  show  that  declarations  were 
made  in  contemplation  of  death 10 

admission  in  evidence  of  statement  of  deceased  as  to  cause 
of  his  death  is  not  reversible  error,  though  not  a  dying 
declaration,  where  its  truth  is  not  denied 284 

EJECTMENT. 

ejectment  judgment  should  follow  the  verdict 278 

an  ejectment  verdict  will  not  be  disturbed  on  appeal,  unless 
clearly  against  the  evidence 390 

owner  of  fee  in  highway  may  maintain  ejectment  against 
telegraph  company  constructing  its  line  on  highway  with- 
out his  consent 513 

right  to  bring  ejectment  against  trespasser  passes  to  the 
owner's  grantee 514 

ELECTIONS. 

refusal  of  county  clerk  to  place  names  of  nominees  on  oflB- 
cial  ballot  is  a  holding  that  certificate  of  nomination  is 
inoperative 370 

vacancies  caused  by  inoperative  certificate  of  nomination 
may  be  filled,  under  certain  conditions,  by  re-nomination 
of  the  original  candidates 370 

when  county  central  committee  may  fill  vacancies 370 
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judges'  returns  are  not  conclusive  of  election,  though  bal- 
lots were  not  properly  preserved,  where  the  returns  are 
discredited  by  the  judges'  carelessness 630 

in  the  absence  of  evidence  it  will  be  presumed,  on  contest, 
that  the  judges  performed  their  duty  in  proclaiming  the 
result  of  the  election 630 

judges'  failure  to  properly  preserve  ballots  does  not  destroy 
their  character  as  evidence,  so  as  to  make  their  own  re- 
turns conclusive 630 

when  recital  in  petition  to  contest  an  election  sufficiently 
shows  that  the  judges  proclaimed  result  of  election 630 

EMINENT  DOMAIN. 

the  requirement  of  constitution  that  private  property  shall 
not  be  taken  without  compensation  provides  a  lien  for 
the  protection  of  property  owners 329 

the  right  of  a  property  owner  to  compensation  is  protected, 
under  the  constitution,  against  subsequent  purchasers..  329 

when  five-year  limitation  concerning  actions  for  damages 
to  property  does  not  apply 329 

condemnation  judgment  awarding  compensation  may  be 
enforced  at  any  time  within  twenty  years  from  rendition.  329 

judgments  for  damages  to  private  property  taken  for  pub- 
lic use  draw  interest 329 

costs  incurred  in  obtaining  judgment  for  damages  to  pri- 
vate property  are  part  of  the  judgment 329 

owner  of  fee  in  a  highway  retains  right  to  the  soil,  subject 
only  to  the  public  easement  therein 513 

the  construction  of  a  telegraph  line  along  a  highway  con- 
stitutes an  additional  burden,  for  which  the  owner  of  the 
fee  is  entitled  to  compensation 513 

consent  of  county  board  to  construction  of  telegraph  line 
along  highway  is  not  binding  on  owner  of  fee  so  as  to  bar 
his  right  to  compensation 513 

where  condemnation  proceeding  is  heard  in  term  time,  dam- 
ages should  be  found  by  jury  impaneled  for  term 595 

petitioner  need  not  show  inability  to  agree  on  damages 
where  defendants  are  non-residents  and  some  are  minors  595 

a  condemnation  verdict  within  the  range  of  evidence  will 
not  be  disturbed  on  appeal 595 

fact  that  witness  testifying  as  to  damages  has  made  sales 
of  similar  property  is  competent,  as  tending  to  show  the 
value  of  his  testimony 595 

test  for  determining  damage  to  land  not  taken 595 

petitioner,  upon  giving  bond,  may  enter  upon  the  property 
pending  appeal  by  defendant 596 
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EQUITY.  PAGE. 

complainant  may  of  rigfht,  upon  payment  of  costs,  dismiss 
his  bill  "without  prejudice"  before  final  decree 233 

dismissal  of  bill  on  motion  and  dismissal  "without  preju- 
dice" have  the  same  effect,  in  that  neither  bars  a  subse- 
quent proceeding 233 

refusal  to  dismiss  bill  "without  prejudice,"  on  complainant's 
motion,  before  taking  testimony,  is  reversible  error 234 

bill  to  remove  cloud  can  be  maintained  only  when  com- 
plainant is  in  possession  or  premises  are  vacant  at  time 
of  filing  bill 249 

when  conveyance  will  be  set  aside  for  false  representations.  342 

one  seeking  to  enjoin  collection  of  assessment  as  being  ex- 
cessive must  offer  to  pay  what  is  justly  due 356 

one  seeking  to  enjoin  an  assessment  for  matters  not  ap- 
pearing of  record  must  be  diligent  in  making  complaint.  356 

on  bill  to  set  aside  judgment  of  sale  for  taxes  complainant 
must  prove  his  controverted  allegations  of  ownership 436 

the  mere  production  of  a  deed,  without  proof  of  possession, 
is  not  sufficient  to  prove  controverted  allegation  of  own- 
ership of  property .x 436 

equity  follows  the  law  in  allowing  set-off,  except  in  special 
cases  calling  for  equitable  interference 543 

demands  of  mortgagor  against  mortgagee,  unconnected 
with  mortgage  debt,  cannot  be  set  off  in  foreclosure 543 

that  mortgagor  will  lose  homestead  by  foreclosure  unless 
set-off  is  allowed  is  not  ground  for  equitable  interference.  643 

specific  performance  will  not  be  decreed  to  carry  out  an 
unreasonable  interpretation  of  the  contract 571 

a  creditor's  bill  will  not  lie  against  a  city  to  reach  a  debt 
owing  to  third  party 580 

equity  will  set  aside  an  inadequate  judgment  in  favor  of  a 
minor,  entered  by  agreement  between  attorney  for  de- 
fendant and  one  assuming  to  act  for  the  minor 610 

ESTOPPEL. 

holders  of  paid-up  stock  in  an  insolvent  loan  association 
are  estopped  to  repudiate  its  validity  and  seek  a  prefer- 
ence as  creditors  for  the  amount  paid  in 44 

one  taking  under  a  will  is  estopped  to  contest  it  as  heir. . .    66 

when  acceptance  of  dividends  on  part  of  claim  allowed  by 
comptroller  against  insolvent  bank  does  not  estop  claim- 
ant from  seeking  to  recover  part  disallowed 82 

loan  association  denying  that  suitor  is  a  member,  is  estop- 
ped, after  judgment,  to  claim  benefit  of  statute  concern- 
ing amount  in  treasury  applicable  to  withdrawals 240 

both  grantor  and  his  heirs  are  estopped  to  assert  after- 
acquired  title  against  grantee 271 
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parties  filing  objections  to  confirmation  are  estopped  to 

raise  other  objections  on  appeal 316 

when  park  commissioners  are  estopped  to  question  legal 

existence  of  streets  crossing  boulevard 618 

a  tenant  in  common  may,  by  his  agreement,  be  estopped 

to  demand  partition  of  the  property 639 

EVIDENCE.— See  PRESUMPTIONS. 

dying  declarations — what  evidence  sufficient  to  show  that 
declarations  were  made  in  contemplation  of  death 10 

fact  that  witness  sent  parties  to  note  the  eflFect  upon  ac- 
cused of  information  that  a  warrant  was  out  for  his  ar- 
rest is  immaterial 10 

what  sufficient  to  sustain  conviction  for  murder 10 

what  sufficient  to  establish  a  valid  gift  inter  vivos 19 

rule  as  to  presumption  of  death  from  seven  years'  absence.    60 

to  raise  presumption  of  death  the  absence  must  have  been 
from  the  absentee's  usual  residence — absence  from  abode 
of  relatives  is  not  sufficient 60 

one  seeking  to  raise  a  presumption  of  death  from  seven 
j'ears'  absence  must  show  that  diligent  inquiry  as  to  ab- 
sentee's whereabouts  had  been  made 60 

evidence  held  insufficient  to  establish  a  valid  delivery  of 
deed  to  third  person  for  grantee 96 

construction  of  a  contract  is  for  court,  and  is  not  a  matter 
for  proof  by  witnesses  though  they  may  testify  as  to  the 
meaning  of  technical  phrases 143 

terms  of  contract  evidenced  by  "sales  memoranda"  cannot 
be  varied  by  parol 189 

an  advancement  cannot  be  established  by  parol  evidence..  193 

cross-bill  alleging  advancement  by  deed  must  be  dismissed 
for  variance,  if  evidence  of  advaficement  is  oral,  onl}'. . .  193 

in  trial  for  murder  of  a  tenant  by  a  landlord,  in  attempting 
forcible  eviction,  it  is  competent  to  show  that  landlord 
knew  his  attempt  would  be  resisted 284 

evidence  held  sufficient  to  sustain  conviction  of  landlord 
for  the  murder  of  his  tenant 284 

what  evidence  not  sufficient  to  sustain  theory  that  killing 
was  done  in  self-defense 284 

admission  in  evidence  of  statement  of  deceased  as  to  cause 
of  his  death  is  not  reversible  error,  though  not  a  dying 
declaration,  where  its  truth  is  not  denied 284 

where  a  plea  of  puis  darrein  cantimiance  raises  the  issue  of 
payment  defendant  has  burden  of  proof 298 

giving  checks  does  not  operate  as  payment  of  notes,  where 
evidence  shows  they  were  received  only  as  a  mode  of  pay- 
ment and  were  not  paid 298 
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in  action  under  clause  6  of  section  2  of  the  Forcible  De- 
tainer act  the  grantor's  deed  is  admissible  to  show  that 
there  was  a  "grantor  in  possession" 304 

a  life  tenant  will  not  be  presumed  to  have  made  a  lease 
exceeding  his  own  term  in  duration 305 

in  a  suit  on  the  guaranty  of  a  note,  a  former  note,  contain- 
ing a  similar  guaranty,  taken  up  by  the  note  in  suit,  is 
admissible  to>show  consideration 322 

in  a  suit  on  the  guaranty  of  a  note,  proof  of  the  considera- 
tion for  a  former  note  taken  up*by  the  note  sued  upon  is 
admissible 322 

where  party  is  sued  as  sole  guarantor,  proof  that  note  was 
jointly  guaranteed  is  not  a  variance 322 

whether  a  guaranty  was  written  on  a  note  when  endorsed 
or  was  afterward  authorized  is  immaterial 322 

in  determining  the  question  of  homestead  it  is  competent 
to  prove  that  the  residence  covers  more  than  one  lot —  395 

proof  of  legal  existence  of  street  is  not  necessary  to  sup- 
port an  allegation  that  place  where  plaintiff  was  injured 
was  a  public  street 403 

what  evidence  sufficient  to  go  to  jury  as  tending  to  prove 
allegation  that  place  of  injury  was  a  public  street 403 

on  bill  to  set  aside  judgment  of  sale  for  taxes,  complainant 
must  prove  his  controverted  allegations  of  ownership. . .  436 

the  mere  production  of  a  deed,  without  proof  of  possession, 
is  not  sufficient  to  prove  controverted  allegation  of  own- 
ership of  property 436 

what  facts  do  not,  in  law,  establish  consent  of  all  parties 
to  original  contract  to  substitution  of  new  one 463 

what  sufficient  to  go  to  jury,  in  action  against  street  rail- 
way, on  question  of  defendant's  negligence 478 

extent  to  which  plaintHT's  declarations  concerning  injury 
are  admissible  in  action  for  negligence 478 

in  action  for  negligence  physician  may  testify  as  to  bill  for 
treatment,  though  plaintiff  is  a  married  woman 478 

when  answer  of  physician  to  question  concerning  plain- 
tiff's suffering  should  be  stricken  out  as  hearsay 478 

in  action  for  negligence  witness  may  state  that  prior  to 
plaintiff's  injury  she  had  not  heard  her  complain 508 

declarations  of  pain  and  suffering,  not  made  to  the  attend- 
ing physician,  are  inadmissible  unless  part  of  resr gestait, . ,  508 

when  testimony  is  incompetent  as  being  a  mere  declara- 
tion by  plaintiff  concerning  her  pain  and  suffering 508 

in  proving  the  manner  of  injury  all  that  occurred  may  be 
shown,  though  it  may  thus  appear  that  other  persons 
were  also  injured 508 


Digiti 


zed  by  Google 


170  III.]  INDEX.  673 

EVIDENCE.— Om^tnticd.  page. 

in  a  murder  trial  the  official  character  of  the  defendant, 
who  is  a  police  officer,  is  pertinent 527 

ordinance  alleged  to  have  been  violated  by  a  railroad  is 
admissible  in  action  a^^ainst  it  for  injury  caused  by  the 
alleged  violation 638 

uncorroborated  testimony  of  accomplice  should  be  acted 
upon  with  g^reat  caution 587 

fact  that  witness  was  promised  immunity  should  be  consid- 
ered in  weighing  testimony 587 

when  conviction  for  murder  on  uncorroborated  testimony 
of  co-defendant  cannot  be  sustained 587 

a  rule  of  court  must  be  proved  by  the  court  records 595 

condemnation  petition  need  not  show  inability  to  agree  on 
compensation,  where  the  defendants  are  non-residents 
and  part  of  them  minors 595 

fact  that  witness  testifying  as  to  condemnation  damages 
has  made  sales  of  similar  property  is  admissible  to  give 
weight  to  his  testimony 595 

judges*  returns  are  not  conclusive  of  election,  though  bal- 
lots were  not  properly  preserved,  where  the  returns  are 
discredited  by  the  judges'  carelessness 630 

in  the  absence  of  evidence  il  will  be  presumed,  on  contest, 
that  the  judges  performed  their  duty  in  proclaiming  the 
result  of  the  election 630 

judges'  failure  to  preserve  ballots  does  not  destroy  their 
character  as  evidence,  so  as  to  make  their  own  returns 
conclusive  of  the  result 630 

when  declarations  of  a  station  agent  are  not  admissible 
against  railroad  company 645 

suit  by  shipper  to  recover  damage  to  consignment  en  route — 
what  evidence  competent  in  defense 645 

EXECUTION  SALES.— See  JUDICIAL  SALES. 

EXECUTORS  AND  ADMINISTRATORS. 

administrator  takes  no  title  to  realty  save  a  naked  power 
to  sell  the  same,  on  order  of  the  court,  to  pay  debts 169 

a  judgment  against  an  administrator  is  not  a  lien  against 
intestate's  real  estate 169 

executor  cannot  continue  testator's  business  unless  author- 
ized by  the  will 179 

personal  representatives  are  not  liable  for  the  perform- 
ance of  the  decedent's  strictly  personal  contracts 179 

EXEMPTIONS. 

an  undivided  interest  in  land,  accompanied  by  exclusive 
possession,  will  support  homestead  in  one  co-tenant 115 
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two  estates  in  homestead  cannot  exist  in  same  tract  at 
same  time 115 

remainder-man  cannot  acquire  homestead  during  existence 
of  life-tenant's  estate 115 

lands  may  be  partitioned  subject  to  dower  and  homestead.  115 

homestead  embraces  entire  lot  on  which  residence  is  lo- 
cated, though  there  are  other  buildings  thereon  which 
are  rented  by  the  owner 395 

homestead  does  not  embrace  adjoining  lots  occupied  by 
tenants  though  enclosed  with  owner's  residence  lot 395 

FELLOW-SERVANTS.— See  MASTER  AND  SERVANT. 

master  delegating  to  servant  the  duty  of  furnishing  other 
servants  a  reasonably  safe  place  to  work,  cannot  avail  of 
defense  of  fellow-servants  in  case  of  defects 520,  107 

co-operation  at  time  of  injury,  or  habitual  association,  is 
necessary  to  constitute  relation  o*  fellow-servants 107 

fact  that  foreman  is  temporarily  acting  with  men  as  co- 
laborer  does  not  make  him  their  fellow-servant  for  all 
purposes 550 

whether  the  relation  of  fellow-servants  exists  is  a  question 
of  fact  for  the  jury 650 

FORCIBLE  DETAINER. 

prior  to  amendment  of  1881  action  of  forcible  detainer 
could  not  be  brought  against  a  grantor  refusing  to  sur- 
render possession 304 

since  amendment  of  section  2,  in  1881,  grantor's  deed  is  ad- 
missible to  show  there  was  a  grantor  who  conveyed 304 

action  under  clause  6  of  section  2  of  Forcible  Detainer  act 
cannot  be  maintained  without  the  introduction  of  the 
grantor's  deed  in  evidence 304 

grantor  is  "in  possession"  though  at  time  of  making  deed 
the  property  was  leased  to  a  tenant 304 

action  under  clause  6  of  section  2  of  Forcible  Detainer  act 
may  be  brought  against  a  tenant  in  possession  under  the 
grantor 304 

FORECLOSURE. 

upon  foreclosure  of  first  mortgage  on  cross-bill  filed  in  pro- 
ceedings to  foreclose  second  mortgage,  a  solicitor's  fee 
provided  for  in  first  mortgage  may  be  allowed 281 

a  mortgagor  cannot  complain  that  no  personal  decree  was 
rendered  against  him  on  foreclosure 281 

decree  ordering  mortgaged  premises  sold  in  default  of  pay- 
ment is  the  proper  form  of  a  decree  in  rem 281 
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where  a  mortgagee  takes  a  deficiency  decree  against  one 

defendant  only,  cause  of  action  merges  in  the  decree. . . .  498 
demands  of  mortgagor  against  mortgagee,  unconnected 

with  mortgage  debt,  cannot  be  set  off  in  foreclosure 543 

that  mortgagor  will  lose  homestead  by  foreclosure  unless 

set-off  is  allowed  is  not  ground  for  equitable  interference..  643 

FORMER  CASES. 

Preston  v.  Smith,  156  111.  359,  explained,  as  to  the  scope  of  the 

decision  therein. 179 

Langlais  v.  Matthiesseriy  155  III.  230,  explained,  as  to  right  of 
complainant  to  dismiss  bill  without  prejudice 233 

Howe  V.  People,  86  III.  288,  and  LouisvWe  and  Nashville  Bail- 
road  Co.  v.  Gityof  East  St.  Louis,  134  id.  656,  distinguished, 
as  to  when  tax  on  lots  need  not  be  assessed  separately. . .  348 

Andrews  and  Johnson  Co.  v.  Atwood,  167  III.  249,  followed,  as 
to  Mechanic's  Lien  act  of  1895  not  applying  to  contracts 
previously  entered  into 432 

Illinois  Central  Railroad  Co.  v.  Gilbert,  157  III.  354,  followed,  as 
to  right  of  railroad  employee  to  protection  of  ordinance 
regulating  speed  of  train  within  city  limits 538 

FRAUD. 

fraud  by  secretary  of  loan  association — what  not  a  cancel- 
lation of  stock 240 

loan  association  clothing  its  secretary  with  powers  of  a 
general  agent  is  bound  by  his  acts  under  such  extended 
authority 240 

loan  association  is  liable  to  member  for  payments  on  stock 
embezzled  by  its  secretary 240 

when  conveyance  will  be  set  aside  for  false  representations.  342 

FRAUDS,  STATUTE  OF.— See  STATUTE  OF  FRAUDS. 

GARNISHMENT. 

amount  involved  in  appeal  from  garnishment  proceeding 
is  amount  of  principal  debtor's  claim  against  garnishee.  607 

garnishment  proceeding  against  several  garnishees  is  dis- 
tinct against  each,  the  liability  being  separate 607 

appeal  in  garnishment  must  be  dismissed  by  Supreme  Court 
if  amount  claimed  from  garnishee  is  less  than  $1000 607 

GIFTS. 

donor  may  collect  interest  on  securities  without  affecting 

the  validity  of  the  gift 18 

what  acts  sufficient  to  constitute  a  valid  gift  inter  vivos. ...    19 
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in  a  suit  on  the  guaranty  gf  a  note,  a  former  note  contain- 
ing a  similar  guaranty,  taken  up  by  the  note  in  suit,  is 
admissible  to  show  consideration 322 

in  a  suit  on  the  guaranty  of  a  note,  proof  of  the  considera- 
tion for  a  former  note,  taken  up  by  the  note  sued  upon, 
is  admissible 322 

suit  on  joint  guaranty  may  be  brought  against  one  or  all..  322 

where  party  is  sued  as  sole  guarantor,  proof  that  note  was 
guaranteed  jointly  is  not  a  variance 322 

whether  guaranty  was  written  on  note  when  endorsed  or 
was  afterward  authorized  is  immaterial 323 

HIGHWAYS. 

party  may  maintain  an  action  in  name  of  town  to  enforce 
penalty  for  obstructing  highway 2C5 

highway  commissioners  cannot  dismiss  suit  for  obstructing 
highway  without  consent  of  the  complaining  party 265 

owner  of  fee  in  highway  retains  the  right  to  the  soil,  sub- 
ject to  the  public  easement  only 513 

the  construction  of  a  telegraph  line  along  a  highway  con- 
stitutes an  additional  burden,  for  which  abutting  owner 
is  entitled  to  compensation 513 

consent  of  county  board  to  construction  of  telegraph  line 
along  highway  is  not  binding  on  owner  of  the  fee 513 

the  owner  of  the  fee  in  a  highway  may  maintain  ejectment 
against  telegraph  company  constructing  its  line  on  high- 
way without  his  consent 513 

HOMESTEAD. 

homestead  right  may  exist  in  an  undivided  interest  in  land 
in  favor  of  one  co-tenant 115 

two  estates  of  homestead  cannot  exist  together  in  the  same 
tract  at  the  same  time 115 

remainder-man  cannot  acquire  homestead  during  existence 
of  life  tenant's  homestead  therein 115 

may  be  partitioned  subject  to  dower  and  homestead 115 

in  determining  the  extent  of  a  homestead,  courts  will  take 
judicial  notice  of  subdivisions  of  city  property 395 

homestead  embraces  entire  lot  on  which  residence  is  lo- 
cated, though  there  are  other  buildings  on  the  lot  which 
are  rented  by  the  owner 395 

homestead  does  not  embrace  adjoining  lots  occupied  by 
tenants,  though  enclosed  with  residence  lot 395 

in  determining  extent  of  homestead  it  is  competent  to  show 
that  residence  covers  more  than  one  lot 395 

ILLEGAL  CONTRACTS.— See  CONTRACTS. 
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IMPROVEMENTS.— See  MUNICIPAL  CORPORATIONS;    SPE- 
CIAL ASSESSMENTS.  PAGE. 

the  construction  of  a  connected  system  of  sewers  and  drains 
is  not  a  "double  improvemeht" 410 

whether  an  Improvement  is  local  or  gfeneral  in  character 
is  a  question  of  fact 436 

the  decision  of  the  city  council  as  to  the  character  of  an 
improvement  is  subject  to  review 436 

laying  water-mains  in  street  is  a  local  improvement 43Y 

construction  of  a  general  system  of  water-works  for  fire 
protection  and  general  use  is  not  a  local  improvement . .  437 

an  ordinance  providing  for  a  general  improvement  by  spe- 
cial assessment  is  not  void  and  a  confirmation  judgment 
thereon  cannot  be  collaterally  attacked 437 

INDICTMENT. 

omission,  in  indictment  for  murder,  of  averment  that  the 
deceased  was  a  human  being,  is  not  fatal 9 

concluding  each  count  as  against  the  peace  of  the  People, 
instead  as  against  the  peace  of  the  sanie  People,  is  not 
ground  for  motion  to  quash 9 

an  averment  of  place  of  death  is  not  necessary  in  indict- 
ment for  murder  9 

an  Indictment  shown  by  record  to  have  been  returned  in 
open  court  becomes  part  of  record  without  filing 9 

court  may  permit  names  of  witnesses  to  be  endorsed  on  in- 
dictment at  trial 10 

INFANTS. 

parent  has  no  implied  authority  to  compromise  a  minor 

child's  cause  of  action 610 

next  friend  cannot  settle  infcint's  cause  of  action  without 

leave  of  court 610 

equity  will  set  aside  an  inadequate  judgment  in  favor  of 

minor,  entered  by  agreement  between  an  attorney  for 

defendant  and  one  assuming  to  act  for  the  minor 610 

INJUNCTION. 

one  seeking  to  enjoin  the  collection  of  an  assessment  as 
being  excessive  must  offer  to  pay  what  is  justly  due 356 

one  seeking  to  enjoin  assessment  for  matters  not  appear- 
ing of  record  must  be  diligent  in  making  his  complaint..  356 

INSOLVENCY. 

holders  of  paid-up  stock 'in  insolvent  loan  association  are 
estopped  to  repudiate  its  validity  and  seek  a  preference 
as  creditors  for  amount  paid 44 
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INSOLVENCY.— Ontonued.  page. 

members  of  loan  association  giving^  notice  of  withdrawal 
after  its  insolvency  are  not  entitled  to  priority 44 

holders  of  paid-up  stock  in  ilisolvent  loan  association  are 
not  entitled  to  be  credited  with  monthly  dues,  and  paid 
in  full  as  to  excess,  as  preferred  creditors 45 

when  acceptance  of  dividends  on  part  of  claim  allowed  by 
comptroller  against  insolvent  bank  does  not  estop  claim- 
ant from  suit  for  part  disallowed 82 

insolvency  of  bank  operates  as  a  breach  of  its  contract  to 
carry  on  a  branch  banking  business 82 

receiver  must  pay  rent,  as  provided  in  order  of  court,  for 
premises  used  in  carrying  on  insolvent's  business 152 

when  receiver  of  lessee  is  bound  by  terms  of  lease  concern- 
ing amount  deposited  as  forfeit , 152 

INSTRUCTIONS. 

an  instruction  submitting  to  jury  the  question  whether  a 
contract  was  entered  into  is  proper 189 

plaintifT's  instruction  should  not  ignore  matters  of  defense.  213 

misleading  instructions  are  not  cured  by  correct  instruc- 
tions for  other  party 213 

an  instruction  concerning  a  question  of  fact  involved  in 
other  instructions  given  for  both  parties  may  be  refused.  323 

an  instruction  that  certain  deposition  shall  be  considered 
with  other  evidence  does  not  give  undue  prominence  to 
the  deposition 379 

where  the  evidence  is  conilicting  the  jury  must  be  accu- 
rately instructed  as  to  the  law 379 

when  refusal  of  instruction  as  to  effect  of  plaintiff's  in- 
terest on  his  credibility  as  a  witness  is  reversible  error..  380 

a  motion  to  direct  a  verdict  should  be  accompanied  by  a 
written  instruction 383 

peremptory  instruction  comes  too  late  when  offered  in  the 
series  submitting  the  case  to  jury  on  facts 383 

error  in  instruction  is  not  prejudicial  where,  considering 
the  instructions  for  both  parties  as  a  whole,  they  state 
the  law  of  the  case  correctly 390 

each  instruction  need  not  embrace  every  ground  of  lia- 
bility averred  in  the  different  counts  of  the  declaration.  521 

instruction  invading  province  of  jury  should  be  refused...  521 

when  instruction  in  murder  trial  is  erroneous  and  preju- 
dicial  527 

on  trial  of  a  police  oflQcer  for  murder  the  jury  should  be 
properly  instructed  as  to  his  duties 527 

an  instruction,  though  not  in  approved  form,  is  not  ground 
for  reversal  if  no  material  facts  are  omitted 538 
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INSTRUCTIONS— Con/Miucd.                                                         page. 
what  a  proper  modification  of  instruction  in  damage  suit. . .  538 
an  instruction  stating  what  facts,  as  a  matter  of  law,  show 
want  of  due  care  must  be  refused 550 

INSURANCE. 

whether  party  soliciting  insurance  was  the  agent  of  the 

company  or  of  the  insured  is  a  question  of  fact 258 

.    notice  to  agent  of  facts  within  his  authority  will  be  im- 
puted to  the  company  and,  operate  as  a  waiver 258 

INTEREST. 

judgments  for  damages  to  private  property  taken  for  pub- 
lic use  draw  interest 329 

JUDGMENTS  AND  DECREES. 

order  of  county  court  finding  that  securities  alleged  to  be 
assets  of  estate  are  the  private  property  of  the  execu- 
trix is  a  final,  appealable  order 18 

a  judgment  against  an  administrator  is  not  a  lien  on  intes- 
tate's real  estate 169 

a  judgment,  to  create  a  lien,  must  be  final  and  for  a  defi- 
nite amount,  and  one  upon  which  execution  may  issue. . .  169 

ejectment  judgment  should  follow  the  verdict 278 

a  decree  ordering  mortgaged  premises  sold  in  default  of 
payment  is  the  proper  form  of  a  decree  in  rem 281 

a  condemnation  judgment  awarding  compensation  may  be 
enforced  at  any  time  within  twenty  years '. 329 

judgments  for  damages  to  private  property  taken  for  pub- 
lic use  draw  interest 329 

costs  incurred  in  obtaining  judgment  for  damages  to  pri- 
vate property  taken  for  public  use  are  part  of  judgment.  329 

a  judgment  by  default  may  be  reviewed  by  writ  of  error  ks 
to  alleged  errors  appearing  on  face  of  record 358 

assignee  of  judgment  takes  only  an  equitable  interest 
therein,  subject  to  existing  equities 362 

assignee  of  judgment  will  be  protected  against  latent  equi- 
ties of  third  parties  of  which  he  is  ignorant,  if  the  equi- 
ties are  equal 362 

the  lien  of  an  ordinary  judgment  is  general,  and  not  against 
any  specific  thing 362 

equity  of  a  mortgagee  in  misdes.cribed  land  is  superior  to 
lien  of  a  general  judgment  against  the  mortgagor *.  362 

lien  of  attachment  judgment  is  superior  to  equity  of  mort- 
gagee in  misdescribed  land  against  which  the  attachment 
judgment  is  directed 362 

assignment  of  attachment  judgment  to  attorney — how  far 
his  lien  will  be  protected  against  latent  equities 362 
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JUDGMENTS  AND  DECREES.— Con^iwwcd.  page. 

bill  to  impeach  decree  for  fraud  may  be  filed  as  a  matter 

of  right 373 

on  opening  decree  under  bill  of  review  the  original  cause 

and  bill  of  review  are  heard  together 373 

order  opening  decree  for  rehearing  under  bill  of  review  is 

merely  interlocutory 373 

where  a  mortgagee  takes  a  deficiency  decree  against  one 

defendant  only,  the  cause  of  action  merges  in  the  decree 

and  the  other  defendants  are  released 4d8 

equity  will  set  aside  an  inadequate  judgment  in  favor  of  a 

minor,  entered  by  agreement  between  attorney  for  the 

defendant  and  one  assuming  to  act  for  the  minor 610 

JUDICIAL  NOTICE. 

in  determining  extent  of  a  homestead  exemption,  courts 
will  take  judicial  notice  of  the  subdivision  of  property 
into  lots  and  blocks 395 

the  court  will  take  judicial  notice  of  the  notaries  public  in 
its  county 443 

JUDICIAL  SALES. 

interest  of  heir  may  be  sold  subject  to  life  tenant's  right 

of  homestead 115 

mere  Inadequacy  of  consideration  is  not  ground  for  setting 

aside  judicial  sale 115 

JURISDICTION.— See  EQUITY. 

objections  to  jurisdiction  of  person  are  waived  by  appear- 
ance and  defending  to  merits 18 

appearance  and  filing  of  objections  waive  defects  in  notice 
of  application  for  judgment  of  sale 234 

bill  to  remove  a  cloud  can  be  maintained  only  when  com- 
plainant is  in  possession  or  premises  are  vacant  at  time 
of  filing  bill 249 

jurisdiction  of  city  and  of  park  boards  over  street  and  boule- 
vard intersections  is  concurrent 618 

JURY  COMMISSIONERS  ACT. 

the  Jury  Commissioners  act  of  1897  is  not  unconstitutional, 
as  violating  section  29  of  article  6  of  constitution 449 

t^e  Jury  Commissioners  act  of  1897  is  not  unconstitutional, 
as  violating  section  22  of  article  4  of  constitution,  forbid- 
ding passage  of  special  laws  regulating  county  affairs...  449 

the  Jury  Commissioners  act  of  1897  is  not  invalid  because 
passed  as  an  amendment  to  a  former  act  which  had  be- 
come inoperative 449 
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JURY  COMMISSIONERS  ACT.— Continued,                              PAGE, 
the  Jury  Commissioners  act  of  1897  is  not  a  local  or  special 
law  because  now  applicable  to  Cook  county  only 440 

LANDLORD  AND  TENANT. 

a  tenant  may  forcibly  resist  his  landlord's  unlawful  attempt 

at  forcible  eviction,  thouji^h  in  arrears  for  rent 284 

grantor  is  "in  possession"  though  at  the  time  of  making  the 

deed  the  property  is  leased  to  a  tenant 304 

action  under  clause  6  of  section  2  of  the  Forcible  Detainer 

act  may  be  brought  against  a  tenant  in  possession  under 

the  grantor 304 

a  life  tenant  cannot  lawfully  make  a  lease  for  a  longer 

period  than  hie  own  term ■. 305 

a  tenancy  by  suflFerance  or  at  will  is  terminated  by  demand 

for  possession 305 

LAW  AND  FACT. 

whether  an  offer  was  accepted  so  as  to  constitute  a  con- 
tract is  a  question  of  fact 189 

whether  party  soliciting  insurance  was  the  ajrent  of  the 
company  or  of  the  insured  is  a  question  of  fact 258 

whether  condition  in  promise  to  pay  barred  debt  has  been 
performed  is  a  question  of  fact 354 

whether  plaintiff  used  due  care  in  alighting  from  street 
car  is  a  question  of  fact 418 

whether  an  improvement  is  local  or  general  in  character 
is  a  question  of  fact 436 

whether  an  alleged  unauthorized  act  of  an  agent  was  rati- 
fied is  a  question  of  fact 463 

LEASES.~See  LANDLORD  AND  TENANT. 

receiver  must  pay  rent,  as  provided  by  order  of  court,  for 
premises  used  in  carrying  on  insolvent's  business 152 

when  receiver  of  lessee  is  bound  by  terms  of  lease  concern- 
ing amount  deposited  as  forfeit ^ 152 

LIENS.— See  MECHANICS'  LIENS;  JUDGMENTS. 

the  requirement  of  the  constitution  that  private  property 

shall  not  be  taken  without  compensation  provides  a  lien 

for  the  protection  of  property  owners 329 

the  right  of  a  property  owner  to  compensation  is  protected, 

under  the  constitution,  against  subsequent  purchasers. .  329 
a  condemnation  judgment  awarding  compensation  may  be 

enforced  at  any  time  within  twenty  years 329 

the  lien  of  an  ordinary  judgment  is  general,  and  not  against 

any  specific  thing / 362 
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lAENS.— Continued.  page. 

the  equity  of  a  mortg^agee  In  misdescribed  land  iB  superior 
to  lien  of  a  general  judgment  against  mortgagor 362 

the  lien  of  an  attachment  judgment  is  superior  to  the  equity 
of  a  mortgagee  in  misdescribed  land  on  which  the  at- 
tachment was  levied 362 

assignment  of  attachment  judgment  to  attorney— how  far 
his  lien  will  be  protected  against  latent  equities 362 

LIMITATIONS,  STATUTE  OF. 

pleading — when  added  count  states  a  new  cause  of  action .  106 
when  amended  count  states  a  distinct  cause  of  action  and 

is  obnoxious  to  plea  of  Statute  of  Limitations 163 

when  five  year  liqiitation  concerning  actions  for  damages 

to  property  does  not  apply 329 

condemnation  judgment  awarding  compensation  may  be 

enforced  at  any  time  within  twenty  years .'. 329 

whether  condition  in  promise  to  pay  barred  debt  has  been 

performed  is  a  question  of  fact 354 

suit  on  note  made  and  payable  in  foreign  State  must  be 

brought  within  time  limited  by  laws  of  that  State  for 

beginning  action 614 

when  cause  of  action  on  note  made  in  foreign  State  is  not 

barred  by  reason  of  failure  to  obtain  personal  service 

within  time  limited  by  its  laws 614 

the  issue  of  summons,  and  its  delivery  to  the  sheriff,  are 

the  commencement  of  suit  in  Illinois 614 

after  commencement  of  suit  the  form  and  procedure  are 

governed  by  the  law  of  the  forum 614 

LOAN  ASSOCIATIONS. 

members  giving  withdrawal  notice  after  insolvency  are  not 
entitled  to  priority  of  payment 44 

holders  of  paid-up  stock  are  estopped  to  repudiate  its  va- 
lidity and  seek  a  preference  as  creditors  for  amount  paid.    44 

holders  of  paid  up-stock  in  insolvent  association  not  entitled 
to  be  credited  with  monthly  dues  and  paid  in  full  as  to 
excess  as  preferred  creditors 45 

payments  on  stock  must  continue  until  full  value  is  given.  135 

contract  that  stock  will  mature  when  part  gf  subscription 
is  paid  is  illegal 135 

fact  that  by-law  authorizes  illegal  contract  does  not  make 
it  binding 136 

illegality  of  contract  to  mature  stock  before  full  payment 
does  not  affect  holder's  ownership  of  stock 136 

holder  of  stock  to  mature  before  full  payment,  occupies 
same  position  as  other  stockholders 136 
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LOAN  ASSOCIATIONS.— Otmifniicd.                                            page. 
stockholder  cannot  recover  dues  without  withdrawal  or  re- 
tirement of  stock 136 

association  clothing  its  secretary  with  powers  of  a  general 
agent  is  bound  by  his  acts  under  such  extended  authority.  240 

fraud  by  secretary — what  not  a  cancellation  of  stock 240 

association  liable  for  stock  embezzled  by  its  secretary 240 

one  purchasing  stock  may  rely  on  secretary's  representa- 
tions that  it  is  for  sale,  though  it  turns  out  to  have  been 

canceled  on  the  company's  books 240 

association  denying  that  party  suing  is  a  member,  is  estop- 
ped, after  judgment,  to  claim  benefit  of  statute  concern- 
ing amount  in  treasury  applicable  to  withdrawals 240 

MASTER  AND  SERVANT.— See  FELLOW-SERVANTS. 

servant  seeking  to  recover  for  injuries  from  defective  ap- 
pliances should  show  the  master's  knowledge  or  means  of 
knowledge  thereof  and  his  own  ignorance  of  same 107 

master's  duty  to  furnish  servant  a  reasonably  safe  place  to 
work  is  a  positive  one,  which  he  cannot  delegate 520,  107 

master  delegating  to  servant  the  duty  of  furnishing  other 
servants  with  reasonably  safe  place  to  work  cannot  avail 
of  defense  of  "fellow-servants"  in  case  of  defects. . .  620,  107 

foreman's  knowledge  of  defects  in  scaffold  which  he  aided 
in  erecting  is  chargeable  to  the  master 620,  107 

a  switchman  assumes  the  risk  of  injuries  caused  by  un- 
blocked frogs  in  switches 163 

servant  discovering  defects  in  appliances  or  danger  in  his 
surroundings  should  notify  the  master 200 

upon  master's  promise  to  repair,  servant  may  remain  a  rea- 
sonable time  without  assuming  increased  risk 200 

time  which  servant  may  remain  after  promise  to  repair,  is 
a  reasonable  time  for  the  master  to  fulfill  his  promise. . .  200 

rule  that  servant  may  rely  on  master's  promise  to  repair 
is  not  applicable  to  all  cases 200 

servant  may  assume  that  master  has  provided  a  reasonably 
safe  place  to  work 621 

when  not  necessary  for  servant  to  prove  master's  knowl- 
edge of  defects  in  appliances 621 

railroad  employees  are  entitled  to  protection  of  city  ordi- 
nance regulating  speed  of  trains  within  city  limits 638 

fact  that  foreman  is  working  with  men  as  co-laborer  does 
not  make  him  their  fellow-servant  for  all  purposes 650, 

master  is  liable  where  servant's  injury  results  from  the  fore- 
man's exercise  of  his  authority 660 

rule  as  to  servant  assuming  risk  of  known  dangers  stated..  650 

servant  does  not  assume  risk  of  dangers  not  obvious  to  the 
senses,  or  which  arise  out  of  extraordinary  circumstances.  560 
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MECHANICS'  LIENS.  PAGR 

statement  of  account  filed  with  clerk  is  not  sufficient  to 

create  lien  which  merely  gives  balance  due  under  the 

contract 399 

when  statement  of  times  when  material  and  labor  were 

furnished  is  suflicient • 399 

clerk's  docket  of  claims  for  liens  does  not  supply  the  place 

of  the  claim  itself  as  notice  to  the  public 399 

the  Mechanic's  Lien  act  of  189.>  does  not  govern  building 

contracts  previously  entered  into 432 


iRGEIi. 

where  mortgagee  takes  deficiency  decree  against  one  de- 
fendant only,  cause  of  action  merges  in  the  decree 


MORTGAOIES. 

upon  foreclosure  of  first  mortgage  on  cross-bill  filed  in  pro- 
ceedings to  foreclose  second  mortgage,  a  solicitor's  fee 
provided  for  in  first  mortgage  may  be  allowed 281 

a  mortgagor  cannot  complain  that  no  personal  decree  was 
rendered  agiinst  him  on  foreclosure 281 

a  mortgagee  has  an  equitable  interest  in  land  intended  to 
be  mortgaged  but  which  was  misdescribed 362 

the  equity  of  a  mortgagee  in  misdescribed  land  is  superior 
to  lien  of  a  general  judgment  against  mortgagor 362 

lien  of  an  attachment  judgment  is  superior  to  the  equitjr 
of  a  mortgagee  in  misdescribed  land  on  which  the  at- 
tachment is  levied 362 

when  equity  of  assignee  of  a  judgment  will  be  protected 
against  equity  of  mortgagee 362 

the  statute  does  not  prescribe  the  form  for  affidavit  ex- 
tending lien  of  chattel  mortgage 442 

the  venue  of  an  affidavit  extending  lien  of  chattel  mort- 
gage may  be  ascertained  by  an  inspection  of  notary's 
seal  attached  thereto 442 

fact  that  recorder  fails  to  copy  inscription  on  notary's  seal 
does  not  vitiate  affidavit  to  extend  lien  of  chattel  mort- 
gage because  no  venue  appears  in  record 443 

MUNICIPAL  CORPORATIONS. 

city  council's  discretion  in  improving  streets  will  not  be 
controlled  by  courts  in  absence  of  abuse 115 

when  city  is  not  liable  to  abutting  owner  by  reason  of  al- 
leged injury  to  his  property  from  paving  street  115 

that  part  of  section  3  of  the  act  of  1875  relating  to  the 
mode  of  collecting  a  sidewalk  tax  by  levying  on  tte  own- 
er's personal  property  is  unconstitutional. 224 
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MUNICIPAL  CORPORATIONS.— a>na-TJW€d.  PAGE. 

amendment  of  1895  to  section  17  of  City  and  Village  act 
does  not  abridge  council's  power  to  enact  special  taxa- 
tion ordinances 246 

amendment  of  1895  to  section  17  of  City  and  Village  act 
merely  gives  the  property  owner  the  right  to  have  the 
question  of  benefits  submitted  to  a  jury 246 

special  taxation  ordinance  need  contain  no  provision  lim- 
iting tax  to  special  benefits 246 

the  determination  of  city  council  as  to  character  of  an  im- 
provement may  be  questioned  in  a  direct  proceeding. . . .  437 

laying  water  mains  in  street  is  a  local  improvement 437 

the  construction  of  a  general  system  of  water-works  for  fire 
protection  and  general  use  is  not  a  local  improvement. .  437 

an  ordinance  providing  for  a  general  improvement  by  spe- 
cial assessment  is  not  void,  and  a  confirmation  judgment 
thereon  cannot  be  collaterally  attacked 437 

under  section  22  of  article  3  of  the  constitution  special  mu- 
nicipal charters  may  be  amended  only  by  general  law. . . .  468 

the  legislature  cannot  pass  laws  creating  or  perpetuating 
dissimilarity  in  character  of  organization  or  powers  be- 
tween municipalities  of  the  same  class 468 

a  classification  of  municipalities  based  on  an  existing  dif- 
ference in  their  special  charters  is  unconstitutional 468 

the  act  of  1897,  authorizing  special  charter  cities  to  organ- 
ize under  the  general  law  and  retain  special  provisions 
of  their  charters,  is  unconstitutional ^ 468 

a  creditor's  bill  will  not  lie  against  a  city  to  reach  a  debt 
owing  to  third  party 580 

jurisdiction  of  a  city  and  of  park  boards  over  street  a«d 
boulevard  intersections  is  concurrent 618 

MURDER.— See  CRIMINAL  LAW. 

np:gligence. 

elements  necessary  to  warrant  recovery  by  servant  for  in- 
jury received  from  defective  appliances 107 

master's  duty  of  furnishing  servant  a  reasonably  safe  place 
to  work  is  a  positive  one,  which  he  cannot  delegate  so  as 
to  relieve  himself  of  liability 520,  107 

master  delegating  to  servant  the  duty  of  furnishing  other 
servants  a  reasonably  safe  place  to  work  cannot  avail  of 
defense  of  "felLow-scrvants"  in  case  of  defects 520,  107 

foreman's  knowledge  of  defects  in  scaffold  which  he  aided 
in  erecting  is  chargeable  to  master 520,  107 

a  switchman  assumes  the  risk  of  injuries  caused  by  un- 
blocked frogs  in  switches 163 
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NEGLIGENCE.— Co7i<mt*e(X.  page. 

servant  on  discovering  defects  in  appliances  or  danger  in 
his  surroundings  should  notify  the  oiaster 200 

upon  master's  promise  to  repair,  servant  may  remain  a 
reasonable  time  without  assuming  increased  risk 200 

time  which  servant  may  remain  after  promise  to  repair  is 
a  reasonable  time  for  master  to  fulfill  his  promise 200 

when  rule  that  servant  may  rely  on  master^s  promise  to  re- 
pair is  not  applicable 200 

proof  of  legal  existence  of  street  is  not  necessary  to  sup- 
port allegation  that  plaintiff's  injury  was  received  on  a 
public  street 403 

servants  in  charge  of  street  car  must  use  reasonable  care, 
upon  stopping  car,  to  prevent  injury  to  passengers 417 

stopping  car  at  nearer  crossing  may  be  regarded  by  pas- 
sengers as  an  invitation  to  alight,  though  against  city 
ordinance  to  so  stop. . .- 417 

whether  passenger  used  due  care  in  alighting  from  street 
car  is  a  question  of  fact 418 

passenger  is  not  bound  to  use  highest  degree  of  care  in 
alighting  from  street  car 418 

what  is  ordinary  care  depends  upon  the  circumstances  in 
each  case 418 

when  instruction  in  action  for  negligence  is  properly  re- 
fused    418 

what  evidence  suflRcient  to  go  to  jury,  in  action  against 
street  railway,  on  question  of  defendant's  negligence. . .  478 

extent  to  which  plaintiff's  declarations  concerning  injury 
are  admissible  in  action  for  negligence 478 

loss  of  time  and  expense  of  medical  attendance  are  ele- 
ments of  damage  though  the  plaintiff  is  a  married  woman 
residing  with  her  husband 479 

in  action  for  negligence  witness  may  state  that  prior  to 
plaintiff's  injury  she  had  not  heard  her  complain 508 

declarations  of  pain  and  suffering,  not  made  to  attending 
physician,  are  inadmissible  unless  part  of  res  gestoe 508 

when  testimony  is  incompetent  as  being  a  mere  declaration 
by  plaintiff  concerning  her  pain  and  suffering 508 

in  proving  the  manner  of  injury  all  that  occurred  may  be 
shown,  although  it  may  thus  appear  that  other  persons 
were  also  Injured 508 

master  is  liable  where  the  servant's  injury  results  from 
the  foreman's  exercise  of  authority,  though  the  latter  is 
temporarily  acting  as  a  co-laborer 550 

servant  does  not  assume  risk  of  dangers  not  obvious  to  the 
senses  or  which  arise  out  of  extraordinary  circumstances.  550 

an  instruction  which  states,  as  a  matter  of  law,  what  facts 
show  want  of  due  care  must  be  refused 550 


Digiti 


zed  by  Google 


170  III.]  INDEX.  687 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NOTARIES  PUBLIC.  page. 

the  venue  of  an  affidavit  may  be  ascertained  by  an  inspec- 
tion of  the  seal  attached  by  the  notary 442 

a  notary  is  presumed  to  have  administered  oath  in  county 
where  authorized  to  act 442 

an  inscription  on  a  notary's  seal  attached  to  affidavit  is 
presumed  to  be  true 442 

NOTICE. 

members  of  loan  association  g^iving^  notice  of  withdrawal 

after  its  insolvency  are  not  entitled  to  priority 44 

notice  to  insurance  agent  of  facts  within  his  authority  will 

be  imputed  to  the  company  and  operate  as  a  waiver 258 

statement  of  claim  for  mechanic's  lien  which  merely  gives 

amount  due  under  the  contract  does  not  create  lien 399 

clerk's  docket  of  claims  for  liens  does  not  take  the  place 

of  the  claim  itself  as  notice  to  the  public 399 

foreman's  knowledge  of  defects  in  scaffold  which  he  aided 

in  erecting  is  chargeable  to  master 107,  520 

NOVATION. 

all  parties  to  the  original  contract  must  consent  to  the 
substitution  of  the  new  one,  though  such  consent  may  be 
express  or  implied 463 

what  facts  do  not,  in  law,  establish  consent  of  all  parties 
to  novation 463 

OATH.— See  AFFIDAVITS. 

ORDINANCES.— See  MUNICIPAL  CORPORATIONS. 

objection  that  special  assessment  ordinance  is  void  is  avail- 
able on  application  for  judgment  of  sale 246 

special  taxation  ordinance  need  contain  no  provision  limit- 
ing tax  to  special  benefits 246 

when  assessment  ordinance  is  not  void  for  uncertainty  . . .  410 

provision  of  ordinance  in  conflict  with  statute  will  not  in- 
validate ordinance  if  the  provision  is  nugatory 410 

a  separate  ordinance  is  not  necessary  to  provide  for  the 
division  of  the  assessment  into  installments 410 

ORDINARY  CARE.— See  NEGLIGENCE. 

PARENT  AND  CHILD. 

parent  has  no  implied  authority  to  compromise  a  minor 
child's  cause  of  action 610 
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PARKS.  PAGE- 

when  park  comniissioners  are  estopped  to  question  legfal 

existence  of  streets  crossinj^  boulevard 618 

jurisdiction  of  a  city  and  of  park  boards  over  street  and 
boulevard  intersections  is  concurrent 018 

PARTIES. 

party  may  maintain  an  action  in  name  of  town  to  enforce 
penalty  for  obstructing  highway * 265 

highway  commissioners  cannot  dismiss  suit  for  obstruct- 
ing highway  without  the  consent  of  complaining  party. .  265 

a  suit  on  a  joint  guaranty  may  be  brought  againt  one  or  all.  323 

PARTITION. 

land  may  be  partitioned  subject  to  dower  and  homestead..  115 

tracts  of  land  owned  in  severalty  are  not  subject  to  parti- 
tion though  a  single  building  covers  them 253 

on  sale  of  property  having  a  life  estate  in  undivided  half, 
one-half  of  the  proceeds  must  be  treated  as  though  the 
property  had  not  been  sold 385 

when  appellant  must  pay  costs  on  appeal  from  partition 
decree,  though  decree  is  reversed 385 

a  tenant  in  common  maybe  estopped, by  his  agreement,  to 
demand  partition  of  the  property 639 

PAYMENT. 

members  of  loan  association  giving  notice  of  withdrawal 

after  its  insolvency  not  entitled  to  priority  of  payment..    44 
where  plea  puis  darreiyi  continuayice  raises  issue  of  payment 

of  notes  sued  upon,  defendant  has  burden  of  proof 298 

giving  checks  does  not  operate  as  payment  of  notes  where 

the  evidence  shows  they  were  received  only  as  a  mode  of 

payment  and  were  not  paid 298 

an  agent  for  collection  of  notes  has  no  implied  authority 

to  receive  other  than  money  in  payment 624 

PERPETUITIES. 

rule  against  perpetuities  stated 65 

the  remoteness  of  a  provision  of  a  will  is  to  be  determined 
from  the  time  of  testator's  death 65 

life  estate  vesting  within  time  limited  by  rule  against  per- 
petuities is  good,  though  it  may  continue  beyond  it 65 

a  contingent  remainder  is  good  if  it  vests  within  time  lim- 
ited by  rule  against  perpetuities,  though  right  of  enjoy- 
ment is  postponed  beyond  such  time 65 

PERSONAL  CONTRACTS.— See  CONTRACTS. 
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PLEADING.  PAGE. 

criminal— omission,  in  indictment  for  murder,  of  averment 
that  deceased  was  a  human  beings,  is  not  fatal 9 

concluding  each  count  of  indictment  as  against  the  peace 
of  the  People,  instead  of  as  against  the  peace  of  the  same 
People,  is  not  ground  for  motion  to  quash 9 

an  averment  of  place  of  death  is  not  necessary  in  an  in- 
dictment for  murder 9 

mental  suffering,  arising  from  the  injury  itself,  comes 
within  the  term  "general  damages,"  and  need  not  be  spe- 
cially alleged 49 

limitations— when  added  count  states  a  new  cause  of  action.  106 

when  amended  count  states  a  distinct  cause  of  action  and 
is  obnoxious  to  plea  of  Statute  of  Limitations.  163 

variance  between  allegation,  in  bill  to  remove  cloud,  that 
complainant  is  in  possession  and  proof  that  premises  are 
vacant  is  fatal 249 

what  not  an  admission,  in  answer  to  bill  to  remove  cloud, 
that  complainant  is  in  possession  249 

plea  of  puis  darrein  continuance  waives  all  previous  defenses, 
and  confesses  everything  but  the  matters  raised  thereby.  298 

where  plea  puis  darrein  continuance  raises  issue  of  payment 
of  notes  sued  upon,  defendant  has  burden  of  proof 298 

court  should  direct  a  verdict  for  plaintiff  where  the  evi- 
dence does  not  tend  to  sustain  defense  raised  by  plea  puis 
darrein  continuance 298 

where  a  party  is  sued  as  sole  guarantor,  proof  that  guar- 
anty was  joint  is  not  a  variance 322 

POSSESSION. 

a  grantor  is  "in  possession"  though  at  time  of  making  deed 
the  property  is  leased  to  a  tenant 304 

PRACTICE. 

indictment  shown  by  the  record  to  have  been  returned  in 
open  court  becomes  part  of  record  without  filing,  but  may 
be  filed  nunc  pro  tunc  after  verdict 9 

accused  may  waive  his  right  to  pass  upon  jurors  in  panels.     10 

court  may  permit  names  of  witnesses  to  be  endorsed  on  in- 
dictment at  trial,  and  its  action  cannot  be  reviewed 10 

statute  relating  to  propositions  of  law  controls  only  when 
court  could  not  have  dispensed  with  jury  without  consent.    18 

propositions  of  law  need  not  be  submitted  in  proceedings 
to  examine  party  alleged  to  have -concealed  assets 18 

Supreme  Court  may  refuse  to  consider  questions  raised  for 
the  first  time  in  reply  brief 618,  474,    49 

plaintiff's  instructions  must  not  ignore  matters  of  defense ...  213 
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PRACTICE,— Contin'ued,  PAGE. 

cross-bill  alleging  advancement  by  deed  must  be  dismissed 
for  variance  if  evidence  of  advancement  is  oral,  only. . . .  193 

chancery— complainant  may  of  right,  on  payment  of  costs, 
dismiss  his  bill,  before  final  decree,  "without  prejudice".  233 

ordinary  dismissal  of  bill  on  motion,  and  dismissal  "without 
prejudice,"  have  the  same  eflfect,  neither  being  a  bar  to 
subsequent  proceeding 233 

refusal  to  dismiss  bill  "without  prejudice,"  on  complainant's 
motion,  before  taking  testimony,  is  reversible  error 234 

highway  commissioners  cannot  dismiss  suit  for  obstructing 
highway,  without  consent  of  complaining  party 265 

objections  to  allowance  of  items  by  master  in  chancery 
cannot  be  first  made  on  appeal 281 

court  should  direct  a  verdict  for  plaintiff  where  evidence 
does  not  tend  to  prove  the  defense  raised  by  plea  puis  dar- 
rein continuance 298 

where  case  has  been  stricken  from  short  cause  calendar  to 
enable  the  defendant  to  settle,  plaintiff  may  have  it  re- 
instated if  no  settlement  is  made 299 

going  to  trial  waives  alleged  error  in  denying  previous  mo- 
tion to  strike  case  from  short  cause  calendar 299 

bill  to  impeach  decree  for  fraud  may  be  filed  as  a  matter 
of  right 373 

on  opening  decree  under  bill  of  review  the  original  cause 
and  the  bill  of  review  are  heard  together 373 

an  appeal  lies  direct  to  Supreme  Court  in  case  involving 
validity  of  a  statute 474 

Supreme  Court  may  review  decision  of  Appellate  Court 
only  as  to  errors  properly  assigned  and  argued  there 474 

one  submitting  case  to  Appellate  Court  waives  the  right  to 
assign  errors  cognizable  only  by  the  Supreme  Court  on 
direct  appeal 474 

court  may  refuse  to  hear  evidence  in  open  court  which  was 
not  presented  before  the  master .^ 543 

the  amount  involved  in  an  appeal  in  garnishment  is  the 
amount  claimed  to  be  owing  by  the  garnishee  to  the  prin- 
cipal debtor '  607 

appeal  in  garnishment  must  be  dismissed  by  Supreme  Court 
if  amount  claimed  from  garnishee  is  less  than  $1000 607 

appeal  from  county  court  in  voluntary  assignment  case  lies 
to  Appellate  Court 622 

upon  general  remandment  without  directions  further  evi- 
dence may  be  taken 623 

what  expression  in  opinion  does  not  amount  to  a  specific 
direction  which  precludes  the  taking  of  further  evidence 
upon  remandment 623 
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PREFERRED  CREDITORS.  PAGE. 

holders  of  paid-up  stock  in  an  insolvent  loan  association 
are  estopped  to  repudiate  its  vality  and  seek  a  prefer- 
ence as  creditors  for  the  amount  paid  in 44 

holders  of  paid-up  stock  in  an  insolvent  loan  association 
are  not  entitled  to  be  credited  with  monthly  dues  and  be 
paid  in  full  as  to  the  excess  as  preferred  creditors 45 

PRESUMPTIONS. 

rule  as  to  presumption  of  death  from  seven  years'  absence 
stated 60 

to  raise  presumption  of  death  the  absence  must  have  been 
from  the  absentee's  usual  residence — absence  from  abode 
of  relatives  is  not'  sufficient 60 

one  seeking  to  raise  a  presumption  of  death  from  seven 
years*  absence  must  show  that  diligent  inquiry  has  been 
made  as  to  the  absentee's  whereabouts 60 

it  will  be  presumed  that  a  life  tenant  did  not  make  a  lease 
for  a  longer  period  than  his  own  term 305 

where  assessment  commissioners'  report  is  signed  by  two 
only,  and  does  not  show  that  all  were  present,  it  will  not 
be  presumed  they  were  present  and  acting 316 

in  absence  of  bill  of  exceptions  it  will  be  presumed  that 
trial  court  heard  evidence  to  authorize  its  judgment 434 

a  notary  public  is  presumed  to  have  administered  oath  in 
the  county  where  authorized  to  act 442 

the  inscription  on  a  notary's  seal  attached  to  an  affidavit 
is  presumed  to  be  true 442 

a  single  act  as  agent  does  not  raise  a  presumption  of  ap- 
pointment by  the  principal 463 

PRINCIPAL  AND,  AGENT. 

loan  association  clothing  its  secretary  with  powers  of  a 
general  agent  is  bound  by  his  acts  under  such  authority..  240 

loan  association  is  liable  to  member  for  payments  on  stock 
embezzled  by  its  secretary 240 

one  purchasing  loan  association  stock  may  rely  on  the  sec- 
retary's representation  that  it  is  for  sale,  though  it  turns 
out  to  be  canceled  on  the  association's  books 240 

notice  to  insurance  agent  of  facts  within  his  authority  will 
be  imputed  to  the  company  and  operate  as  a  waiver 258 

whether  party  soliciting  insurance  was  the  agent  of  com- 
pany or  of  insured  is  a  question  of  fact 258 

parent  has  no  implied  authority  to  compromise  a  minor 
child's  cause  of  action 610 

an  agent  for  the  collection  of  notes  has  no  implied  author- 
ity to  take  other  than  money  in  payment 624 
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PRINCIPAL  AND  AG^l^T.— Continued,  page. 

fact  that  shipper  loada  his  cars  at  his  manufactory  does 

not  make  him  the  carrier's  agent  for  that  purpose 645 

when  declarations  of  a  station  agent  are  not  admissible 
against  the  railroad  company 645 

PROCEDURE.— See  PRACTICE. 

the  issue  of  summons,  and  its  delivery  to  the  sheriff,  are 

the  commencement  of  suit  in  Illinois 614 

after  commencement  of  suit  the  form  and  procedure  are 

governed  by  the  law  of  the  forum 614 

PROPOSITIONS  OF  LAW. 

statute  concerning  propositions  of  law  does  not  control  in 
cases  where  the  court  may  dispense  with  a  jury  without 
the  consent  of  the  parties 18 

propositions  of  law  need  not  be  submitted  in  proceeding  to 
examine  party  alleged  to  have  concealed  assets  of  estate.     18 

PUBLIC  IMPROVEMENTS.— See  IMPROVEMENTS. 

city  council's  discretion  in  improving  streets  will  not  be 

controlled  by  courts,  in  absence  of  abuse . .  ^ 115 

when  city  is  not  liable  in  damages  to  abutting  owner  for 

alleged  injury  to  his  property  from  paving  street 115 

PUBLIC  POLICY. 

individuals  may  follow  business  methods  which  tend  to 
create  competition, without  violating  the  law  of  the  land.  556 

efforts  to  prevent  competition  by  restricting  individual  ac- 
tion in  trade  are  against  public  policy 556 

by-laws  of  corporation  must  be  reasonable,  and  not  such  as 
are  against  public  policy 556 

a  by-law  of  the  Chicago  Live  Stock  Exchange  held  to  be 
against  public  policy,  and  void 556 

QUO  WARRANTO. 

an  attempt  by  a  corporation  to  fetter  individual  action  of 
members  in  trade  and  commerce  is  such  an  abuse  of  fran- 
chise as  calls  for  a  forfeiture 550 

RAILROADS.— See  EMINENT  DOMAIN;  STREET  RAILWAYS. 

a  switchman  assumes  the  risk  of  injuries  caused  by  un- 
blocked frogs  in  switches 163 

portions  of  railroad  right  of  way  between  cross-streets  may 
be  specially  taxed  to  build  sidewalks  on  such  streets 224 

what  is  a  sufficient  description  of  portions  of  right  of  way 
specially  taxed  for  sidewalk  improvement 224 

proof  of  legal  existence  of  street  is  not  necessary  to  support 
allegation  that  plaintiff  was  injured  on  a  public  street..  403 
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what  evidence  sufficient  to  po  to  jury  as  tending  to  prove 
allegation  that  place  of  injury  was  on  a  public  street. . .,  403 

railroad  employees  are  entitled  to  protection  of  city  ordi- 
nance rejjulating  speed  of  trains  within  city  limits 538 

ordinance  alleged  to  have  been  violated  by  railroad  com- 
pany if  admissible  in  action  against  it  for  injury  caused 
by  the  alleged  violation 538 

fact  that  shipper  loads  his  cars  at  his  manufactory  does 
not  make  him  the  carrier's  agent  for  that  purpose 645 

carrier  accepting  goods  in  unusual  condition  as  a  favor  to 
the  shipper  may  rely  on  his  statements  as  to  how  goods 
are  loaded 645 

suit  by  a  shipper  to  recover  for  damage  to  consignment 
en  route — what  evidence  competent  in  defense 645 

RATIFICATION. 

whether  an  alleged  unauthorized  act  of  an  agent  was  rati- 
fied is  a  question  of  fact 463 

REAL  PROPERTY. 

a  tenant  in  common^  as  to  his  own  share,  owns  an  entire 
and  separate  estate 65 

rule  against  perpetuities  stated 65 

a  life  estate  vesting  within  time  limited  by  rule  against 
perpetuities  is  good  though  it  may  continue  beyond  it. . .     65 

contingent  remainder  is  good  if  it  vests  within  time  limited 
by  rule  against  perpetuities,  though  right  of  enjoyment 
is  postponed  beyond  such  time 65 

deed  intended  to  operate  as  a  will  should  be  executed  with 
the  formalities  of  a  will 96 

an  undivided  interest  in  land,  accompanied  by  exclusive 
possession,  will  support  homestead  in  one  co-tenant 115 

two  estates  of  homestead  cannot  exist  together  in  same 
tract  at  same  time 115 

remainder-man  cannot  acquire  homestead  during  exist- 
ence of  life-tenant's  homestead 115 

interest  of  heir  may  be  sold  on  execution,  subject  to  home- 
stead right  of  life  tenant 115 

land  may  bie  partitioned  subject  to  dower  and  homestead..  115 

administrator  takes  no  title  to  realty  save  a  naked  power 
to  sell  same  on  order  of  court  to  pay  debts 169 

a  judgment  against  an  administrator  is  not  a  lien  upon  the 
intestate's  real  estate 169 

a  judgment,  to  create  a  lien,  must  be  final  and  for  a  definite 
amount,  and  one  upon  which  execution  may  issue 169 

"creditors,"  within  the  meaning  of  section  30  of  the  Con- 
veyance act,  are  those  having  liens 169 
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tracts  of  land  owned  in  severalty  cannot  be  partitioned 

.   though  a  single  building  covers  them 253 

where  building  covers  two  tracts  of  land  owned  in  sever- 
alty, a  deed  to  one  passes  only  the  portion  of  the  build- 
ing located  thereon 253 

a  use  is  executed  by  the  statute  and  the  title  passes  to  the 
beneficiaries  where  there  is  nothing  requiring  the  trus- 
tees to  hold  the  legal  title 384 

remainder  to  life  tenant's  children  vests  at  birth  of  first 
child,  subject  to  being  diminished  on  birth  of  others 385 

on  partition  sale  of  property  having  a  life  estate  in  undi- 
vided half,  one-half  of  the  proceeds  must  be  treated  as 
though  the  property  had  not  been  sold 385 

verbal  contract  concerning  land  may  be  enforced  when  so 
far  performed  that  to  permit  repudiation  would  perpe- 
trate fraud 639 

a  tenant  in  common  may  be  estopped,  by  his  agreement,  to 
demand  partition  of  the  property 639 

RECEIVERS. 

receiver  must  pay  rent  for  premises  used  in  carrying  on  in- 
solvent's business,,  as  provided  by  the  order  of  the  court.  152 

when  receiver  of  lessee  is  bound  by  terms  of  lease  concern- 
ing amount  deposited  as  forfeit 152 

RECORD. 

indictment  shown  by  the  record  to  have  been  returned  in 
open  court  becomes  part  of  the  record  without  filing,  but 
may  be  filed  nunc  pro  tunc  after  verdict ^ 9 

REMAINDERS. 

a  contingent  remainder  is  good  if  it  vests  within  the  time 
limited  by  the  rule  against  perpetuities,  although  the 
right  of  enjoyment  may  be  postponed  beyond  such  time.     65 

provision  of  will  construed  as  creating  a  contingent  re- 
mainder    ..  .^ 65 

contingent  remainder  perishes  unless  it  becomes  vested 
before  the  preceding  estate  terminates 65 

if  life  estate  terminates  before  contingent  remainder  lim- 
ited thereon  vests,  the  property  passes  to  heirs 65 

an  estate  limited  on  a  contingency  may  fail  as  to  one  part 
and  take  eflfect  as  to  another 66 

remainder-man  cannot  acquire  homestead  interest  during 
existence  of  life  tenant's  homestead 115 

clause  of  will  construed  as  creating  a  life  estate  with  re- 
mainder in  fee  385 

a  remainder  in  life  tenant's  children  vests  at  birth  of  first 
child,  subject  to  being  diminished  on  birth  of  others 385 
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RES  GEST^.— See  EVIDENCE.  ^ 

REVIEW.  PAGE. 

a  bill  to  impeach  a  decree  for  fraud  may  be  filed  as  a  mat- 
ter of  right 373 

on  opening  decree  under  bill  of  review  the  original  cause 
and  bill  of  review  are  heard  together 373 

order  opening  former  decree  for  rehearing  under  bill  of 
review  is  merely  interlocutory 373 

ROADS  AND  BRIDGES.' 

under  section  74  of  Road  and  Bridge  act  party  may  main- 
tain suit  in  name  of  town  to  enforce  penalty  for  obstruct- 
ing highway 265 

RULES  OF  COURT. 

existence  of  a  rule  of  court  must  be  shown  by  court  records.  595 
affidavits  of  parties  as  to  the  existence  of  a  rule  of  court 
are  not  proper  proof  thereof 595 

SALES.— See  JUDICIAL  SALES. 

contract  to  manufacture  and  sell  a  patented  article  is  not 
a  sale  of  the  patent,  where  owner  reserves  right  to  can- 
cel contract  and  sell  article  himself 179 

contract  evidenced  by  "sales  memoranda"  cannot  be  varied 
by  parol 189 

SELF-DEFENSE.— See  CRIMINAL  LAW. 

SET-OFF. 

equity  follows  the  law  in  allowing  set-off,  except  in  special 

cases  calling  for  equitable  interference 543 

demands  of  mortgagor  against  mortgagee,  unconnected 

with  the  mortgage  debt,  cannot  be  set  off  in  foreclosure.  543 
that  mortgagor  will  lose  homestead  by  foreclosure  unless 

set-off  is  allowed  is  not  ground  for  equitable  interference.  543 

SHORT  CAUSE  CALENDAR. 

where  case  has  been  stricken  from  short  cause  calendar  to 
enable  the  defendant  to  settle,  plaintiff  may  have  it  re- 
instated if  no  settlement  is  made 299 

going  to  trial  waives  alleged  error  in  denying  previous  mo- 
tion to  strike  case  from  short  cause  calendar 299 

SOLICITORS'  FEES. 

upon  foreclosure  of  first  mortgage  on  cross-bill,  filed  in 
proceedings  to  foreclose  second  mortgage,  solicitor's  fee 
provided  for  in  first  mortgage  may  be  allowed 281 


Digiti 


zed  by  Google 


696  INDEX.  [170  ni 

SPECIAL  ASSESSMENfS.  PAGE. 

drainage  commissioners  cannot  create  indebtedness  in  ad- 
vance and  then  levy  an  assessment  to  meet  it 262,    37 

under  the  constitution  the  apgreg"ate  amount  of  all  drain- 
ag^e  assessments  must  not  exceed  the  benefits 37 

drainage  assessment  to  pay  "outstanding  obligations"  can 
not  be  sustained  in  absence  of  anything  to  show  of  what 
they  consist 37 

omission  of  signature  to  jurat  to  affidavit  of  mailing  notices 
is  presumed  to  have  been  supplied  by  evidence,  where  con- 
firmation judgment  finds  jurisdictional  facts 93 

confirmation  judgment  cannot  be  collaterally  attacked  on 
ground  that  roll  was  signed  by  only  two  commissioners  .    93 

affidavit  of  mailing  notices  of  application  for  confirmation 
may  be  amended  after  judgment. 316 

report  of  assessment  commissioners  to  city  council  cannot 
be  amended  after  judgment  at  a  subsequent  term 316 

report  of  special  assessment  commissioners  must  be  signed.  316 

all  commissioners  being  present  and  consulting,  the  major- 
ity may  agree  on  the  estimate  to  be  reported,  but  the 
report  must  show  that  all  were  present  and  consulting..  316 

it  is  a  valid  objection,  in  a  direct  proceeding,  that  commis- 
sioners' report  is  signed  by  two  only,  if  it  does  not  show 
that  all  were  present  and  acting 316 

parties  filing  objections  to  confirmation  are  estopped  to 
raise  other  objections  on  appeal 316 

the  act  of  June  17,  18{)3,  is  not  an  independent  act,  but  is 
merely  amendatory  of  prior  acts 336 

the  adoption  of  article  9  of  the  City  and  Village  act  by  the 
Drainage  act  of  1885  embraces  that  article  as  it  then 
existed,  but  does  not  include  subsequent  amendments 336 

an  assessment  for  a  drainage  improvement  constructed  un- 
der the  act  of  1885  cannot  be  divided  into  installments. . .  336 

the  word  "drains,"  as  used  in  the  Drainage  act  of  1885,  in- 
cludes sewers  within  its  meaning 337 

amendment  of  1895  to  section  17  of  the  City  and  Village  act 
did  not  abolish  all  distinction  between  special  taxation 
and  special  assessments 347 

one  seeking  to  enjoin  the  collection  of  an  assessment  as 
being  excessive  must  offer  to  pay  what  is  justly  due 356 

one  seeking  to  enjoin  an  assessment  for  matter  not  appear- 
ing of  record  must  be  diligent  in  making  his  complaint. .  356 

commissioners  appointed  to  estimate  the  cost  of  an  im- 
provement should  act  jointly 358 

construction  of  connected  system  of  sewers  and  drains  is 
not  a  double  improvement.   410 

provision  of  an  ordinance  in  conflict  with  statute  does  not 
render  ordinance  invalid  if  provision  is  nugatory 410 


Digiti 


zed  by  Google 


170  nij  INDEX.  697 

SPECIAL  ASSESSMENTS.-a)rrfi7iW€d  PAGE. 

when  ordinance  is  not  void  for  uncertainty 410 

objection  that  the  oath  administered  to  commissioners  was 
defective  must  be  made  at  confirmation 410 

separate  ordinance  is  not  necessary  to  provide  for  division 
of  assessment  into  installments 410 

dismissal  of  petition  as  to  part  of  property  assessed  does 
not  release  other  assessments 410 

an  objection  that  dismissal  of  assessment  petition  against 
part  of  property  leaves  other  assessments  too  high  comes 
too  late  on  application  for  sale 411 

laying  water  mains  in  street  is  a  local  improvement 437 

construction  of  a  general  system  of  water-works  for  fire 
protection  and  general  use  is  not  a  local  improvement.. .  437 

determination  of  the  city  council  as  to  character  of  an 
improvement  may  be  questioned  in  a  direct  proceeding.  437 

an  ordinance  for  a  general  improvement  by  special  assess- 
ment is  not  void,  and  a  confirmation  judgment  thereon 
cannot  be  collaterally  attacked 437 

SPECIAL  FINDINGS. 

where  a  special  interrogatory  as  to  whether  plaintiff  used 
due  care  is  answered  in  the  affirmative,  others  asking 
whether  he  took  certain  precautions  may  be  refused. ...    49 

SPECIAL  LEGISLATION. 

the  Jury  Commissioners  act  of  1897  is  not  a  local  or  special 
law  because  now  applicable  to  Cook  county  only 449 

the  Jury  Commissioners  act  of  1897  is  not  unconstitutional, 
as  violating  section  22  of  article  4  of  constitution,  forbid- 
ing  passage  of  special  laws  regulating  county  affairs 449 

under  section  22  of  article  3  of  constitution,  special  munic- 
ipal charters  can  be  amended  only  by  general  law 4G8 

the  legislature  cannot  pass  laws  creating  or  perpetuating 
dissimilarity  in  character  of  organization  or  powers  be- 
tween municipalities  of  the  same  class 468 

a  classification  of  municipalities  based  on  an  existing  differ- 
ence in  their  special  charters  is  unconstitutional 468 

the  act  of  1897,  authorizing  special  charter  cities  to  organ- 
ize under  the  general  law  and  retain  special  provisions  of 
their  charters,  is  unconstitutional 468 

SPECIAL  TAXATION. 

portions  of  railroad  right  of  way  between  cross  streets  may 

be  specially  taxed  for  building  sidewalks  on  such  streets.  224 
what  is  a  sufficient  description  of  portions  of  right  of  way 

taxed  for  sidewalk  improvement 224 

prior  to  enactment  of  1895  the  city  councirs  determination 

upon  question  of  benefits  was  final 224 
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that  part  of  section  3  of  the  act  of  1875  relating^  to  the  mode 
of  collecting  sidewalk  taxes  by  levying  on  owner's  per- 
sonal property  is  unconstitutional 224 

on  application  for  judgment  of  sale  only  objections  which 
go  to  the  jurisdiction  of  the  court  to  render  judgment  of 
confirmation  maj'  be  considered 246 

matters  of  which  the  confirmation  judgment  is  conclusive.  246 

objection  that  ordinance  is  void  is  available  on  application 
for  judgment  of  sale 246 

amendment  of  1895  to  section  17  of  City  and  Village  act  does 
not  require  the  insertion  of  any  new  provisions  in  special 
taxation  ordinances 210 

amendment  of  1895  to  section  17  of  City  and  Village  act 
merely  gives  property  owner  the  right  to  submit  the  ques- 
tion of  benefits  to  a  jury 347,  246 

special  taxation  ordinance  need  contain  no  provision  limit- 
ing tax  to  the  benefits  received 246 

amendment  of  1895  to  section  17  of  City  and  Village  act  does 
not  abolish  all  distinction  between  special  taxation  and 
special  assessment 347 

a  special  taxation  ordinance  is  still  prinia  facie  sufficient  to 
support  judgment  of  confirmation,  though  ordinance  does 
not  refer  to  matter  of  benefits 347 

the  objection  that  property  is  specially  taxed  more  than  it 
is  benefited  must  be  made  at  the  confirmation,  ana  comes 
too  late  on  application  for  judgment  of  sale 348 

where  a  tax  is  assessed  against  lots  jointly,  it  will  be  pre- 
sumed, in  the  absence  of  evidence,  that  some  good  reason 
existed  for  listing  the  lots  together 348 

SPECIFIC  PERFORMANCE. 

specific  performance  will  not  be  decreed  to  carry  out  an 
unreasonable  interpretation  of  the  contract 571 

STATUTE  OF  FRAUDS. 

verbal  contract  concerning  land  may  be  enforced  when  so 
far  performed  that  repudiation  would  be  a  fraud 639 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS,  STATUTE 
OF. 

STATUTE  OF  USES.— See  USES,  STATUTE  OF. 

STATUTE  OF  WILLS.— See  WILLS. 

a  deed  intended  to  operate  as  a  will  must  be  executed  with 
the  formalities  of  a  will 96 
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STATUTES.— See  CONSTITUTIONAL  LAW.  PAGE, 

an  act  adopting  another  statute  by  reference  adopts  it  as 

it  then  existed 336 

the  Special  Assessment  act  of  June  17, 1893,  is  not  an  inde- 
pendent act 336 

laws  exempting  from  taxation  will  be  strictly  construed. . .  377 
fact  that  law  becomes  inoperative  does  not  render  it  void.  449 
an  act  complete  in  itself  is  not  invalid  because  passed  as 
an  amendment  to  an  inoperative  act 449 

STIPULATIONS. 

evidence  not  preserved  for  review  by  stipulation  of  counsel 
that  it  be  considered  as  if  preserved  by  bill  of  exceptions.  434 

STREET  RAILWAYS. 

proof  of  payment  of  fare  is  not  necessary  to  show  the  rela- 
tion of  carrier  and  passenger 417 

servants  in  charge  of  street  car  should  use  reasonable  care 
to  prevent  injury  to  parties  getting  on  or  off 417 

fact  that  ordinance  provides  for  stopping  cars  at  farther 
crossing  does  not  relieve  servants  from  duty  toward  pas- 
sengers when  stopping  car  at  near  crossing 417 

stopping  car  at  near  crossing  may  be  regarded  by  passen- 
gers as  an  invitation  to  alight 417 

passenger  is  not  required  to  use  the  highest  degree  of  care 
in  alighting  from  street  car 418 

what  is  ordinary  care  depends  upon  the  circumstances  of 
each  case 418 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

when  park  commissioners  are  estopped  to  question  the  legal 

existence  of  streets  crossing  boulevard 618 

jurisdiction  of  a  city  and  of  park  boards  over  street  and 

boulevard  intersections  is  concurrent 618 

SURETY. 

failure  of  mortgagee  to  take  a  deficiency  decree  against  the 
surety  on  the  note,  on  taking  one  against  the  principal, 
releases  the  surety 498 

TAXES.— See  SPECIAL  ASSESSMENTS;  SPECIAL  TAXATION, 
laws  exempting  from  taxation  will  be  strictly  construed. . .  377 
lot  adjoining  cemetery  grounds  used  for  residence  of  cus- 
todian is  not  exempt  from  taxation 377 

TELEGRAPHS. 

the  construction  of  a  telegraph  line  along  a  highway  con- 
stitutes an  additional  burden,  for  which  the  owner  of  the 
fee  is  entitled  to  compensation 613 
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consent  of  county  board  to  construction  of  telegraph  line 
along-  highway  is  not  binding  on  the  owner  of  fee,  so  as  to 

bar  his  right  to  compensation 513 

owner  of  fee  in  highway  may  bring  ejectment  against  tele- 
graph company  constructing  its  line  along  highway  with- 
out his  consent 513 

TENANCY.— See  LANDLORD  AND  TENANT;   CO-TENANCY, 
a  tenancy  by  sufferance  or  at  will  is  terminated  by  a  de- 
mand for  possession 305 

a  life  tenant  cannot  lawfully  make  a  lease  for  a  longer 
period  than  his  own  term 305 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TRIAL. 

court  may  permit  names  of  witnesses  to  be  endorsed  on  in- 
dictment at  trial,  and  its  action  cannot  be  reviewed 10 

defendant  may  waive  his  right  to  pass  upon  jurors  in  panels.     10 

indictment  shown  by  the  record  to  have  been  returned  in 
open  court  becomes  part  of  record  without  filing,  but  may 
be  filed  mine  pro  tunc  after  verdict 10 

a  peremptory  instruction  should  be  refused  where  the  evi- 
dence tends  to  prove  plaintiff's  case 49 

peremptory  instruction  asked  with  other  instructions  sub- 
mitting case  to  jury  on  facts  should  be  refused 383,     49 

where  a  special  interrogatory  as  to  whether  the  plaintiff 
used  due  care  is  answered  in  the  aflBrmative,  others  ask- 
ing whether  he  took  certain  precautions  may  be  refused.    49 

where  the  evidence  is  conflicting  the  jury  must  be  accu- 
rately instructed  as  to  the  laW 379 

admission  of  improper  answer,  if  afterward  excluded,  is  not 
ground  for  reversal 478 

TRUSTS.-See  WILLS;  USES,  STATUTE  OF. 

USES,  STATUTE  OF. 

a  use  is  executed  by  the  statute,  and  the  title  passes  to  the 
beneficiaries  where  there  is  nothing  requiring  the  trustee 
to  hold  the  legal  title 384 

VARIANCE. 

cross-bill  alleging  advancement  by  deed  must  be  dismissed 
for  variance  if  evidence  of  advancement  is  oral,  only . . . .  193 

variance  between  allegation,  in  bill  to  remove  cloud,  that 
complainant  is  in  possession  and  proof  that  premises  are 
vacant  is  fatal 249 
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where  a  party  is  sued  as  sole  guarantor,  proof  that  the 

guaranty  was  joint  is  not  a  variance 322 

a  variance  in  the  proof  of  an  immaterial  allegation  is  not 

ground  for  reversal 49 1 

rule  that  objection  of  variance  not  interposed  at  trial  is 

waived  does  not  apply  where  alleged  variance  arises  from 

defendant's  proof 494 

VESTED  REMAINDERS.— See  REMAINDERS. 
VILLAGES.-See  MUNICIPAL  CORPORATIONS. 

VOLUNTARY  ASSIGNMENTS. 

claims  should  be  presented  within  three  months  after  as- 
signee's notice,  though  not  yet  due 503 

appeal  from  county  court  in  voluntary  assignment  case  lies 
to  Appellate  Court 622 

WAIVER. 

accused  may  waive  his  right  to  pass  upon  jurors  in  panels..    10 

objections  to  jurisdiction  of  person  are  waived  by  appear- 
ance and  defending  to  the  merits 18 

appearance  and  filing  of  objections  waive  defects  in  notice 
of  application  for  jydgment  of  sale 224 

notice  to  insurance  agent  of  facts  within  his  authority  will 
be  imputed  to  the  company  and  operate  as  a  waiver 258 

going  to  trial  waives  alleged  error  in  denying  previous  mo- 
tion to  strike  case  from  short  cause  calendar 299 

defendant  going  to  trial  without  objection  waives  plaintiff's 
omission  to  join  formal  issue 322 

rule  that  objections  to  assessment  not  raised  below  are 
waived  does  not  apply  where  confirmation  judgment  was 
rendered  by  default 358 

one  submitting  case  to  Appellate  Court  waives  the  right  to 
assign  errors  cognizable  only  by  the  Supreme  Court  on 
direct  appeal 474 

WATER-WORKS.— See  IMPROVEMENTS. 

WILLS.-See  REAL  PROPERTY. 

the  remoteness  of  a  provision  of  a  will  is  to  be  determined 
from  the  time  of  the  testator's  death 65 

rule  against  perpetuities  stated 65 

use  of  word  "parent'*  confines  meaning  of  subsequent  word 
"issue"  to  children  of  the  one  designated  as  parent 65 

provision  of  a  will  construed  as  creating  a  contingent  re- 
mainder     65 
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contingent  remainder  perishes  unless  it  becomes  vested  be- 
fore the  preceding  estate  terminates 65 

where  life  estate  terminates  before  contingent  remainder 
limited  thereon  vests,  the  property  passes  to  the  heirs. . .    65 

an  estate  limited  on  a  contingency  may  fail  as  to  one  part 
and  take  effect  as  to  another 66 

one  taking  under  a  will  cannot  contest  it  as  heir 66 

to  carry  out  testator's  intention  words  may  sometimes  be 
rejected,  or  restricted  in  their  literal  meaning 290 

false  words  of  description  of  demised  property  may  be  elim- 
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